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RALLI  V.  THE  UNIVERSAL  MARINE  INSURANCE 

COMPANY. 

1862.    January  21,  22,  SI.    Before  the  Lords  Justices. 

The  plaintiffs  were  owners  of  a  cargo  of  wheat  which  they  had  insured  at  7000^ 
The  market  having  fallen,  they  sold  it  for  5700/.,  **  including  freight  and 
insurance.  Payment  in  cash  in  exchange  for  bills  of  lading  and  policies  of 
insurance  effected  with  approved  underwriters.^*  The  cargo  was  totally  lost, 
and  the  insurance  company  paid  the  70002.  Hetd,  reversing  the  decree 
appealed  from,  that  the  purchaser  was  entitled  to  the  whole  7000/.  received 
from  the  company,  and  not  merely  to  5700/. 

This  was  an  appeal  by  the  defendant  Baker  from  a  decree  of 
Vice-Chancellor  Wood  directing  payment  to  the  plaintiffs  of  a  sum 
of  1300/.,  part  of  the  sum  of  3000/.  secured  by  a  policy  effected 
by  the  plaintiffs  with  the  Universal  Marine  Insurance  Company,  (a) 

The  plaintiffs  in  January,  1861,  were  the  owners  of  a  cargo  of 
wheat  shipped  at  Odessa  for  England,  on  board  of  a  vessel  called 
the  Astrea,  and  in  that  month  caused  the  cargo  to  be  insured  by 
two  policies,  one  for  4000/.  (as  to  which  no  question  arose),  the 
other  for  3000/.  These  policies  were  effected  in  the  name  of 
the  plaintiffs'  *  agent,  Mr.  lonides.  The  policy  for  3000/.  was  *  2 
dated  the  9th  of  January,  1861,  and  was  in  these  terms :  — 

(a)  2  J.  &  H.  159. 
«    VOL.  IV.  1  [  1  ] 


•  2  CASES   IN   CHANCERY. 

"  The  Universal  Marine  Insurance  Company.  Whereas  E.  C. 
lonides  has  represented  to  the  above  company  that  he  is  interested 
in,  or  duly  authorized  as  owner,  agent,  or  otherwise,  to  make  the 
insurance  hereinafter  mentioned  and  described  with  the  said  com- 
pany, and  has  promised  or  otherwise  obliged  himself  to  pay  forth- 
with for  the  use  of  the  said  company,  at  the  ofiBce  of  the  said 
company,  the  sum  of  150^  as  a  premium  or  consideration  at  and 
after  the  rate  of  51.  per  cent  for  such  insurance  :  Now  this  policy 
of  insurance  witnesseth,  that,  in  consideration  of  the  premises  and 
of  the  said  sum  of  150Z.,  the  said  Universal  Marine  Insurance 
Company  do  covenant  with  the  said  E.  C.  lonides  that  the  capital, 
stock,  and  funds  of  the  said  company  shall,  according  to  the  pro- 
visions of  the  deed  of  settlement  of  the  said  company  and  the 
proviso  hereinafter  contained,  be  subject  and  liable  to  pay  and  make 
good,  and  shall  be  applied  to  pay  and  make  good,  all  such  losses 
and  damages  hereinafter  expressed  as  may  happen  to  the  subject- 
matter  of  this  policy  and  may  attach  to  this  policy  in  respect  of  the 
sum  of  8000Z.  hereby  insured,  which  insurance  is  hereby  declared 
to  be  upon  3450  chetwerts  of  wheat  valued  at  7000Z.  including 
200Z.  on  advances,  warranted  free  from  capture  and  seizure  and 
the  consequences  of  any  attempt  thereof,  in  the  ship  or  vessel 
called  the  Astrede  or  Astrea,  whereof  is  at  present  master, 

or  whoever  shall  go  for  master  of  the  said  ship  or  vessel,  lost  or 
not  lost,  at  and  from  Odessa,  to  a  port  or  ports  of  discharge  of  the 
United  Kingdom,  with  leave  to  call  at  one  or  more  ports  for  orders, 
including  the  risk  of  craft."    There  followed  the  usual  printed 

provisions. 
*  8       The  vessel  having  reached  Falmouth  with  her  cargo  *  on 

or  before  the  8th  of  March,  1861,  an  agreement  respecting 
the  cargo  was  on  that  day  made  between  the  plaintiffs  and  the 
defendant  Baker  through  their  common  agents,  Alexander  &  Co. 
The  agreement  was  reduced  into  writing  by  bought  and  sold  notes, 
signed  by  Alexander  &  Co.  on  behalf  of  both  parties.  The  bought 
note  was  in  these  terms  :  — 

London,  March  8, 1861. 

^^  Bought  from  Messrs.  Theodore  Balli,  Sons,  &  Co.,  on  account 

of  our  principals,  the  cargo  of  Odessa  wheat  shipped  per  Astrea 

from   Odessa,  say  8450  chetwerts,  as  per  bill  of  lading,  dated 

10-28th  December,  at  the  price  of  52^.  lid.  less  2  per  cent  per 

[2] 


RALLI  V.  THE  UNIYEBSAL  MARINE  INSURANCE  CO.  *  S 

quarter  of  492  lbs.,  delivered  sound  or  damaged,  including  freight 
and  insurance,  the  latter  free  of  war  risk,  to  any  safe  port  in  the 
United  Kingdom  of  Great  Britain  and  Ireland,  now  at  Falmouth 
for  orders,  reckoning  100  chetwerts  equal  to  72  quarters.  No 
charge  for  demurrage  until  weight  is  ascertained.  Our  one-and-a- 
half  per  cent  commission  paid  by  sellers.  Payment  in  London  in 
cash,  less  interest  at  8L  per  cent  per  annum  for  the  unexpired  term 
of  two  months  from  this  date,  in  exchange  for  bills  of  lading  and 
policies  of  insurance  effected  with  approved  underwriters,  but  for 
whose  solvency  sellers  are  not  to  be  responsible.  In  case  of  any 
dispute,  this  contract  not  to  be  void,  it  being  agreed  by  buyers 
and  sellers  to  leave  the  same  to  two  London  corn-factors  mutually 
chosen,  or  their  umpire,  and  to  be  bound  by  their  decision.  The 
above  cargo  is  accepted  as  it  stands  upon  John  E.  Dowring's 
report,  for  which  sellers  are  not  responsible.  In  case  of  sea  acci- 
dents occurring  after  this  date  affecting  measure,  provisional 
invoice  to  be  final." 

Afterwards,  in  the  same  month  of  March,  the  whole  amount 
payable  by  Mr.  Baker  to  the  plaintiffs  under  *  the  agreement    *  4 
was  paid  to  the  plaintiffs.     The  amount  so  paid  (5868/.  17^. 
5d.y  was  made  up  by  deducting  from  the  gross  price  of  64292.  ISa. 
9(2.  the  following  sums :  — 

Freight  at  55« X1056    6     9 

Gratuity 15  15    0 


1072    1     9 

Advance  to  master  on  account  of 

freight 200    0     0 

£812    1    9 

Commission 128  11  10 

Interest  from  18th  March  to  11th  May  .        .        .  70    4    9 

£1070  18    4  . 


This  sum  of  5358Z.  17^.  5d.  was  paid  by  a  check  dated  the  ISth 
March,  1861,  drawn  by  the  defendant  Baker  on  Overend,  Gurney, 
&  Co.  for  that  amount.  In  exchange  for  the  money  thus  paid 
were  delivered  to  Mr.  Baker's  agents  for  the  purpose  certain  papers, 
including  the  bill  of  lading  indorsed  and  the  two  policies,  that  for 
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4000Z.  being  transferred  fully,  the  other  (that  for  3000Z.)  had  on  it 
a  written  memorandum  signed  by  or  on  behalf  of  the  plaintiffs, 
which  was  thus :  — 

''  We  transfer  this  policy  to  Messrs.  to  the  extent  of 

1700Z. 

"  Theodore  Ralli,  Sons,  A  Co. 
"  London,  March  13th,  1861." 

The  Court  was,  however,  clearly  of  opinion  that  neither  the 
defendant  Baker,  nor  any  person  by  his  authority,  assented  to  this 
limited  transfer. 

Afterwards,  in  the  same  month  of  March,  the  ship  and  cargo 
*  5  were  totally  lost,  whereupon  Mr.  Baker  received  *  the  4000Z. 
insured  by  the  policy  for  that  amount.  But  of  the  8000Z. 
insured  by  the  other  policy,  the  plaintiffs  objected  to  his  claim  to 
receive  more  than  1700^,  and  claimed  for  themselves  the  remaining 
1300Z.  The  defendant  Baker  insisting  on  his  right  to  the  whole 
3000Z.,  the  plaintiffs  filed  their  bill  against  the  insurance  company, 
Mr.  lonides,  and  Mr.  Baker,  to  have  the  rights  settled. 

On  the  26th  of  April,  1861,  it  was  ordered  by  consent  that  the 
company  should  pay  1400Z.  (part  of  the  3000Z.)  into  Court  to  the 
credit  of  the  cause ;  should  retain  and  pay  their  own  costs  and 
those  of  Mr.  lonides  out  of  the  remaining  16002.,  without  prejudice 
to  the  question  how  sudi  costs  should  ultimately  be  borne,  and  pay 
the  residue  to  the  defendant  Baker ;  and  that,  upon  such  payments 
being  made,  the  plaintiffs'  bill  should  stand  dismissed  as  against 
the  company  and  Mr.  lonides ;  and  that  an  injunction  should  be 
awarded  against  Baker  to  restrain  him  from  proceeding  at  law, 
either  in  his  own  name  or  in  the  name  of  lonides,  for  the  recovery 
of  the  said  policy  money  or  any  part  thereof. 

Bv  the  decree  of  Vice-Chancellor  Wood  dated  the  12th  of 
November,  1861,  it  was  declared  that  according  to  the  true  con- 
struction of  the  contract  between  the  plaintiffs  and  Baker,  and  in 
the  events  which  had  happened,  the  plaintiffs  were  entitled  to  the 
sum  of  1300Z.,  part  of  the  1400Z.  paid  into  Court  by  the  company 
in  respect  of  the  policy  for  3000Z.,  and  relief  was  given  upon  this 
footing,  ordering  payment  of  13002.  out  of  Court  to  the  plaintiffs ; 
Baker  to  receive  so  much  of  the  remaining  1002.  as  should  remain 
after  paying  the  plaintiffs'  costs,  and  paying  the  remainder  of  those 
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costs  if  the  lOOZ.  was  not  enough  to  discharge  them.     From  this 
decree  Baker  appealed. 

*  Mr,  Bolty  Mr,  Druce^  and  Mr.  Honyman^  for  the  ap))ellant.  *  6 
—  We  contend  that  on  the  true  construction  of  the  contract 
it  operates  as  an  equitable  assignment  of  the  full  benefit  of  both 
the  policies.  The  words  used  point  at  policies  already  effected ; 
•  and,  if  they  are  not  clear  to  that  effect,  the  Court  can  look  at  the 
fact  that  there  were  policies  in  existence  when  the  contract  was 
made.  "  Effected  "  means  ''  already  effected  "  or  "  to  be  effected  " 
according  to  the  state  of  things  at  the  time.  If  there  had  not 
been  policies  in  existence,  there  would  still  have  been  a  contract, 
but  there  would  have  been  an  obligation  on  the  plaintiffs  to  hand 
over  policies  effected  with  reference  to  the  value  at  the  time  of 
shipment.  Tamvaco  v.  Lucas,  (ci)  For  the  contract  cannot  be 
understood  as  meaning  merely  that  the  plaintiffs  were  to  indemnify 
the  appellant  against  loss.  Couiourier  v.  Sastie,  (i)  The  plain- 
tiffs got  the  full  price  for  which  they  bargained,  and  why  are  they 
to  be  in  a  better  position  because  the  cargo  is  lost  after  they  have 
sold  it,  than  they  would  have  been  if  it  had  arrived  safe  ?  How 
can  they  be  entitled  to  be  indemnified  against  the  loss  of  what  no 
longer  belonged  to  them  ?  The  appellant  bought  to  resell  at  a 
profit  in  Ireland,  and  therefore  has  suffered  a  loss;  they  have 
suffered  none.  The  policy  was  a  valid  policy ;  the  plaintiffs  now 
say  that  because  the  corn  has  fallen  in  value  and  is  only  worth 
6700/.,  they  are  to  have  the  difference.  This  is  inconsistent  with 
Tamvaco  v.  Lucas.  An  insurance  to  the  amount  of  57002.  would 
not  cover  our  risk.  Mr.  Baker  actually  paid  53582.  in  cash,  the 
plaintiffs  leaving  in  his  hands  872/.  to  pay  freight.  In  case  of  the 
ship  being  lost,  no  freight  would  be  payable,  so  we  must  pay 
that  sum  back,  *  and  our  loss  would  exceed  6000Z.  Suppose  *  7 
the  wheat  had  been  valued  and  insured  at  2000Z.  and  then 
sold  to  us  for  1000/.,  the  plaintiffs'  claim  would  be  to  write  off 
1000/.  and  indorse  the  policy  short  to  that  amount.  But  suppose 
the  wheat  was  damaged  to  the  extant  of  500/.,  we  should  in  that 
case  only  have  recovered  250/.  Arnould  on  Insurance,  (c)  Accord- 
ing to  Tamvaco  v.  L\tcaSy  if  the  wheat  had  risen  in  value  the  appel- 

(a)  1  E.,  B.  &  S.  185. 

(6)  8  Exch.  40;  9  Exch.  102,  105-109;  5  H.  L.  Cas.  673. 

(c)  Page  357. 
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lant  must  have  been  content  with  the  insurance  for  its  value  at 
the  time  of  shipment. 

Sir  H,  M,  CaimSy  Mr.  Hetheringtofiy  and  Mr.  Watkin  Williams^ 
for  the  plaintiffs.  —  The  policy  stands  in  the  name  of  our  agent,  so  we 
have  the  legal  title,  and  the  on'tu  is  not  on  us,  but  on  the  appellant 
who  seeks  to  displace  that  title.  The  question  turns  on  the  con- 
struction of  the  contract,  and  two  parts  are  to  be  looked  at  "  in- ' 
eluding  freight  and  insurance,"  and  ^^  in  exchange  for  bills  and 
policies  of  insurance  effected  with  approved  underwriters."  The 
true  meaning  is  simply  that  the  appellant  was  to  be  insured 
against  sea  risk  in  a  sufficient  sum  at  our  expense.  If  the  appel- 
lant had  gone  to  insui*e  he  could  not  have  insured  for  more  than 
he  paid,  for  insurance  is  a  contract  of  indemnity.  He  may  indeed 
be  able  to  get  the  benefit  of  a  previous  insurance  to  a  greater 
amount,  but  to  do  so  he  must  show  that  he  bargained  for  it ;  he 
must  show  either  an  assignment  of  a  particular  policy  or  a  con- 
tract to  insure  to  the  larger  amount  and  give  him  the  benefit. 
Suppose  the  plaintiffs  had  had  a  floating  policy  to  cover  all  their 
adventures,  can  it  be  said  that  tlie  appellant  could  have  claimed 
that  ?  Surely  they  would  have  been  entitled  to  say  that  he  could 
only  have  the  benefit  of  it  pro  tanto.  The  intent  of  the  con- 
*  8  tract  is  not  that  the  *  purchaser  shall  have  the  benefit  of  par- 
ticular ihsurances,  but  that  the  vendors  shall  insure  him,  and 
such  insurance  could  not  be  to  a  greater  extent  than  the  appellant 
himself  could  have  insured  for.  The  cases  cited  do  not  govern 
the  present.  Tamvaco  v.  Lucas  only  decided  that  the  purchaser 
could  not  defend  himself  on  the  ground  that  the  policy  was  not  a 
shipping  document.  Coutourier  v.  Hastie  also  does  not  affect  the 
question.  Neither  of  these  cases  decides  that  a  purchaser  would 
be  entitled  to  reject  a  policy  effected  not  at  the  time  of  shipment 
but  with  reference  to  his  own  purchase.  The  contract  does  not 
amount  to  an  agreement  to  hand  over  existing  policies  ;  such  an 
agreement  must  be  founded  on  knowledge  of  the  policies ;  but  the 
appellant  admits  that  he  kn^  nothing  about  them.  If  the  con- 
tract was  of  this  nature  he  must  accept  a  policy,  though  short  of 
either  the  purchase  or  shipping  value,  yet  he  grounds  an  argument 
on  the  allegation  that  what  we  offer  him  would  not  cover  his  risk, 
and  that  he  is  entitled  to  full  indemnity.  The  agreement  cannot 
be  construed  that  the  policies  were  to  be  accepted  if  of  sufficient 
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Talue :  that  would  be  importing  new  terms.  If  the  existing  policies 
were  aimed  at,  the  simple  introduction  of  the  word  ^^  already '' 
would  have  expressed  the  meaning.  According  to  the  strict  use 
of  language,  the  plaintiffs*  is  the  correct  construction,  the  comple- 
tion of  the  contract  being  future.  At  whose  risk  were  these  poli- 
cies until  completion  and  payment  of  the  purchase-money  ?  Can 
it  be  said  that  if  the  underwriters  had  failed  in  the  interval  the 
appellant  must  have  rested  satisfied  with  these  policies  ?  yet,  if  his 
contention  be  right,  that  consequence  follows.  The  word  *'*'  effected  " 
in  a  contract  cannot  have  a  shifting  meaning,  as  argued  on  the  other  • 
side ;  so  as  to  refer  to  existing  policies  if  there  are  any,  to  future 
policies  if  there  are  not  existing  ones.  The  word,  in  fact,  is  not  used 
for  this  purpose,  and  nothing  turns  on  it;  it  was  inserted  merely 
for  the  purpose  *  of  introducing  the  condition  as  to  the  under-  *  9 
writers.  The  presumable  view  of  the  parties  was,  that  the  pur- 
chaser was  to  be  insured  to  the  same  extent  as  if  he  had  himself, 
immediately  upon  his  purchase,  effected  an  insurance,  and  strong 
words  are  necessary  to  lead  to  any  other  conclusion.  Now,  as  to  the 
sufficiency  of  the  insurance,  several  cases  are  put.  First,  it  is  said 
that  if  the  ship  is  lost  the  appellant  must  pay  back  the  freight  But 
the  owner  of  goods  cannot  insure  the  freight.  Tamvaco  v.  LucMy  (a) 
Benecke  on  the  Principles  of  Marine  Insurance,  (i)  Then  they  say  if 
there  is  a  valued  policy  for  2000Z.  indorsed  short  by  1000/.  and  a  loss 
of  500/.,  the  purchaser  could  only  .recover  one-half  the  loss.  The 
underwriters  could  only  to  this  end  use  the  argument,  that  to  the 
extent  of  1000/.  the  insurer  had  ceased  to  have  an  interest,  and 
that  the  policy  to  that  extent  was  gone.  But  in  that  case  the 
valued  policy  would  become  an  open  one,  and  the  insurer  would 
be  liable  for  the  whole  loss.  Marshall  on  Insurance,  (c)  But 
suppose  the  underwriters  to  adopt  the  argument  that  they  were 
entitled  to  distribute  the  loss,  attributing  250/.  to  each  1000/., 
then  we  say  that  the  meaning  of  a  short  indorsement  must  be  that 
the  assignor  is  to  take  nothing  under  it  till  the  assignee  is  indem- 
nified to  the  extent  named. 

Mr.  Rolt^  in  reply.  —  When  there  is  a  subject,  and  only  one  sub- 
ject, in  existence  to  which  the  words  of  the  contract  apply,  you 
must  apply  them  to  that  subject,  and  not  to  another.  If  there 
had  been  other-  policies,  a  question  might  have  arisen.    They  say 

(a)  1  E.  B.  &  S.  196,  207.        (6)  Page  17.      (c)  Page  97  (ed.  1861). 
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that  our  argument  takes  away  reciprocity ;  but  it  does  not.  I  admit 
that  if  the  cargo  had  been  band  fide  insured  at  its  then  esti- 
*  10  mated  value,  *  and  I  had  bought  for  more,  I  must  have 
been  content  with  the  lower  policy  ;  though,  if  the  insurance 
had  been  for  less  than  the  value  at  the  time  of  shipment,  I  should 
not  have  been  obliged  to  be  content  with  it,  for  it  would  not  have 
been  a  bond  fide  insurance  within  the  meaning  of  the  contract.  As 
to  the  argument  that  the  words  "  approved  underwriters  "  are 
inconsistent  with  our  construction,  I  say  that  these  words  do  not 
•  help  the  respondents.  "  Approved "  may  mean  "  already  ap- 
proved," or  "  to  be  approved,"  but  the  former  is  the  proper  gram- 
matical meaning.  As  to  the  policy  not  covering  our  loss  in  all 
events,  the  plaintiffs  first  say,  that  we  could  not  have  insured 
freight ;  nor  could  we ;  but  we  could  have  guarded  ourselves  by 
insuring  the  goods  to  their  full  value  at  the  time  of  shipment. 
Arnold  on  Insurance,  (a)  It  is  illegal  for  the  plarntifis  to  recover 
any  thing,  for  they  have  no  interest ;  it  is  not  so  for  us. 

Judgment  reserved. 

January  31. 

The  Lord  Justice  Knight  Bruce,  after  stating  the  facts  to  the 
effect  given  above,  proceeded  as  follows :  — 

From  this  decree  I  dissent  very  respectfully,  and  I  hope  with 
all  that  distrust  which  a  man  differing  from  Sir  W.  P.  Wood 
ought  to  feel.  It  has  been  on  each  side  admitted  to  be  true,  and 
is  possibly  material,  that  not  any  policy  —  not  any  insurance — 
was  or  has  been  at  any  time  effected  on  the  cargo  in  question  or 
any  part  of  it,  except  the  two  policies  already  particularly  men- 
tioned.   Those  two  policies  were  in  existence  and  (uU  force  before 

and  when  the  agreement  of  the  8th  of  March  was  made  and 
*  11   have  been  in  existence  and  full  force  ever  *  since,  —  subject 

of  course  to  the  remark  that  the  insurers  have,  in  consequence 
of  the  total  loss  of  the  ship  and  cargo,  paid  the  whole  7000/. 
insured.  These  things  being  so,  I  am  of  opinion  that,  according  to 
the  meaning  and  intention  to  be  properly  attributed  to  the  parties 
to  the  agreement  of  the  8th  of  March  in  entering  into  it,  according 
to  the  true  interpretation  and  construction  of  its  language  and 

(a)  Page  863. 
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according  to  its  effect,  the  whole  title  to  both  policies  —  the  whole 
benefit  of  both  —  was  bought  of  the  plaintiffs  bj  the  defendant 
Mr.  Baker,  and  that  the  whole  7000/.  insured  belonged  to  him 
from  the  time  of  the  total  loss,  and  ought  to  have  been  allowed  to 
be  received  by  him  for  his  own  use. 

It  has  been  argued  for  the  plaintiffs,  that  the  limited  and  par* 
tial  transfer  of  the  smaller  policy  was  accepted  by  Mr.  Baker 
through  his  agents,  and  that  he  ought  to  be  precluded  from  his 
claim  to  the  disputed  1800Z.  accordingly.     My  view  of  the  matter 
is,  however,  not  so.     I  think  that  not  any  person  or  firm,  who  for 
any  purpose  appears  to  have  represented  or  acted  on  behalf  of  Mr. 
Baker,  has  been  proved  or  ought  to  be  taken  to  have  been  author- 
ized by  him  to  accept  the  limited  transfer ;  that  he  never  accepted 
or  submitted  to  it,  and  that  nothing  has  occurred  to  defeat  or 
lessen  his  rights  under  the  agreement  of  the  8th  of  March.    I 
conceive  that  the  plaintiffs  have  acted  erroneously  towards  him, 
that  he  is  entitled  to  the  sum  remaining  in  Court,  and  that  he 
should  have  against  the  plaintiff  his  costs  of  the  suit,  including 
those  of  the  appeal,  and  those  which  out  of  his  money  have,  under 
the  decree,  been  paid  to  the  dismissed  defendants.     What  I  have 
said,  however,  must,  so  far  as  concerns  a  sum  of  200Z.  (part  of 
the  13002.)  be  taken  as  subject  to  a  question  which  has  been 
suggested  by  my  learned  brother,  and  cannot,  I  think,  be 
passed  over.    I  say  "  suggested  by  my  learned  *  brother;  "    •  12 
for  whether  raised  or  not  raised  in  the  argument,  it  had 
escaped  my  attention,  and  occurred  to  him  before  occurring  to  me. 
That  question  is,  whether,  the  language  of  the  30002.  policy  being 
considered,  the  plaintiffs  are*  entitled  to  the  benefit  of  it  to  the 
extent  of  2002.,  as  representing  (if  I  may  so  express  myself)  an 
equal  amount  paid  by  the  plaintiffs  to  the  master  of  the  vessel  in 
advance  on  account  of  freight,  for  that  amount  I  understand  to 
have  been  so  paid.     Mr.  Baker  was  to  be  fi*ee  from  freight ;  but 
the  total  loss  of  the  ship  seems  to  have  prevented  any  freight,  or 
any  further  freight  than  the  2002.  advanced,  from  becoming  due. 
Upon  this  point  (only,  I  repeat,  concerning  the  2002.),  if  the 
counsel  on  either  side  shall  wish  to  address  the  Court,  it  seems 
to  me  that  they  ought  to  be  at  liberty  to  do  so.     No  success  or 
result  of  the  argument,  however,  ought,  in  my  opinion,  to  affect 
the  mode  of  dealing  with  the  costs  of  the  suit  to  the  present 
day. 
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The  Lord  Justice  Turner.  — ^Tliis  case  was  considered  by  his 
Honor  the  Vice-Chancellor,  and  was  treated  in  the  argument 
before  us  as  depending  mainly,  if  not  wholly,  upon  the  construc- 
tion of  the  contract  entered  into  between  the  plaintiffs  and  the 
defendant  Richard  Baker  the  appellant,  and  in  that  view  of  the 
case  I  entirely  agree.  The  question  before  us  is,  in  my  judgment, 
simply  one  of  construction ;  but  in  so  treating  it  I  must  not  be 
understood  as  at  all  disposed  to  disregard  any  of  the  decisions  of 
the  Courts  which  may  bear  upon  that  question.  The  commercial 
transactions  of  the  country  are  in  a  great  degree  founded  on  those 
decisions,  and,  in  my  opinion,  it  would  be  both  prejudicial  and 
dangerous  to  unsettle  them.  If  there  be  any  case  in  which  the 
rule  stare  decisis  ought  to  be  strictly  adhered  to,  it  is,  I  think, 
*  13  in  a  case  of  this  description.  *  I  shall  consider  this  case 
therefore  with  reference,  first,  to  the  contract  itself,  and, 
secondly,  to  the  bearing  of  the  auUiorities  upon  it. 

This  contract  is  contained  in  the  bought  and  sold  notes,  and 
may,  for  the  purposes  of  construction,  be  conveniently  divided 
into  two  parts,  the  conditions  of  purchase  and  the  conditions  of 
payment.  The  purchase  is  of  8450  chetwerts  of  wheat  shipped 
per  Astrea  from  Odessa,  as  per  bill  of  lading  at  52^.  lid.  per  quar- 
ter, delivered  sound. or  damaged,  including  freight  and  insurance, 
the  latter  free  of  war  risk.  It  was  not  contended,  on  the  part  of 
the  appellant,  that  the  words  ^'  including  freight  and  insurance  " 
in  this  part  of  the  contract  were  meant  of  themselves  to  carry  any 
policy  of  insurance  which  might  have  been  effected  upon  the 
wheat  as  part  of  the  subject  of  the  purchase.  As  I  understand 
the  argument,  it  was  agreed  on  both  sides  that  these  words  were 
only  meant  to  indicate  that  the  specified  price  per  quarter  included 
freight  and  insurance.  It  is  to  be  considered,  then,  what  is  the 
meaning  of  these  words  as  thus  understood.  Their  meaning  can-  ' 
not,  I  think,  be  put  lower  than  this,  that  the  vendors  were  selling 
and  the  purchaser  buying  the  wheat  insured  or  to  be  insured  by 
the  vendors ;  but  it  appears  that  the  wheat  had  been  already  in- 
sured by  them,  for  I  have  no  doubt  that  the  Court  is  entitled  and 
indeed  bound  to  look  at  the  surrounding  circumstances  for  the 
purpose  of  ascertaining  how  that  matter  stood.  It  cannot,  there- 
fore, be  imputed  to  the  vendors  that  they  meant  to  sell  the  wheat 
as  wheat  to  be  insured.  They  must  have  meant  to  sell  it  as 
wheat  insured ;  but,  if  insured,  bow  insured  ?  •Was  the  true  mean- 
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ing  of  this  contract  that  the  wheat  was  sold  as  insured  at  the  price 
at  which  the  purchaser  bought,  or  as  insured  at  the  value  which 
the  vendors  had  set  upon  it  in  the  policies  of  insurance 
which  *  they  had  effected  ?  Clearly,  I  think,  the  latter.  When  *  14 
a  man  sells  a  thing  which  he  has  himself  insured,  and  sells 
it  as  a  thing  insured,  surely  he  must  be  taken,  in  the  absence  of 
any  indication  to  the  contrary  appearing  in  the  contract,  and  there 
is  no  such  indication  in  this  case,  to  refer  to  the  insurance  which 
he  has  effected.  He  receives  in  the  purchase-money  what  he  has 
paid  for  the  insurance,  and  surely  he  must  be  taken  to  have 
measured  the  price  by  the  payment.  By  this  part  of  the  contract, 
therefore,  as  I  construe  it,  there  was  a  sale  by  the  plaintiffs  of  the 
wheat  as  insured  by  them ;  but  if  there  be  any  doubt  upon  this, 
the  other  part  of  the  contract  (the  condition  for  payment)  seems 
to  me  to  remove  the  doubt.  The  payment  is  to  be  in  exchange 
for  bills  of  lading  and  policies  of  insurance  effected  with  approved 
underwriters.  Now  whether  the  word  "  effected  "  in  this  clause 
of  the  contract  is,  as  was  contended  on  the  part  of  the  appellant, 
to  be  considered  as  clearly  indicating  that  policies  already  effected 
were  meant  to  be  referred  to  or  not,  this  at  least  is  clear,  that  the 
payment  was  to  be  in  exchange  for  policies,  —  for  the  instruments 
of  assurance  ;  and  I  do  not  think  that  a  policy  of  insurance  short 
indorsed,  as  the  policy  in  this  case  was,  could  be  held  to  be  a 
policy  within  the  meaning  of  this  part  of  the  contract.  Where 
a  vendor  agrees  to  give  and  a  purchaser  to  accept  policies  of  insur- 
ance, the  meaning  of  the  parties  must  surely  be  taken  to  be  that 
the  one  is  to  give  and  the  other  to  accept  an  instrument  which 
will  pass  the  unqualified  right  to  sue  in  the  names  of  the  persons 
in  whose  names  the  policies  have  been  efiected,  not  that  the  pur- 
chaser is  to  be  involved  in  difficulties  which  may  arise  from  claims 
on  the  part  of  the  vendor  or  other  persons  to  be  interested  under 
the  policies ;  and  if  this  be  the  case,  as  I  think  it  must  be,  in 
ordinary  contracts,  it  certainly  cannot  be  the  less  so  ii\  a  contract 
of  this  description,  by  which  the  vendor  parts  with  his  whole 
interest  in  the  subject-matter  *  of  the  insurance.  That  *  15 
the  right  to  indorse  the  policy  short  may  be  reserved  by  the 
contract,  cannot  of  course  be  doubted ;  but  if  it  be  not  in  terms 
reserved,  how  is  the  purchaser  to  suppose  that  it  is  intended  to  be 
exercised,  and  where  is  the  right  remaining  in  the  vendor  to 
qualify  the  interest  which  he  has  agreed  to  part  with  ? 
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There  is  another  view  of  this  case,  which  cannot,  I  think,  be 
disregarded.  This  is  a  mercantile  contract,  and  it  ought  therefore, 
as  I  conceive,  to  be  construed  so  as  to  facilitate,  not  to  impede,  the 
transactions  of  trade ;  but  if  the  contract  is  to  receive  the  con- 
struction contended  for  by  the  respondents,  ^it  would,  I  think,  be 
difficult  to  set  limits  upon  the  inconveniences  which  would  arise. 
These  cargoes  are,  it  would  seem,  but  it  is  sufficient  to  say  they 
may  be,  constantly  transferred  in  the  market,  and  if  the  respon- 
dent's construction  is  to  prevail,  there  would  be  upon  each  transfer 
either  a  supplemental  insurance  or  a  short  indorsement  of  the 
policy,  according  as  the  market  might  happen  to  rise  or  fall,  and 
the  rights  on  the  policies  would  thus  become  so  involved  that 
neither  the  policies  nor  by  consequence  the  cargoes  insured  by 
them  could  safely  be  dealt  with. 

It  was  argued  for  the  plaintiffs  (the  respondents)  that  it  was 
upon  the  appellant  (the  defendant  Baker)  to  show  that  he  bar- 
gained for  the  existing  policies,  and  that  it  was  clear  that  he  did 
not  do  so ;  but  if  the  contract  would  carry  the  existing  policies, 
it  was  upon  the  respondents  to  show  that  they  were  not  intended 
to  pass,  and  this,  in  my  judgment,  they  have  wholly  failed  to  do. 

It  was  also  said,  for  the  respondents,  that  the  object  of  the 
insurance  must  be  taken  to  be  the  indemnity  of  the  appellant 
(the  purchaser),  and  that  he  was  indemnified  by  the  policy, 
*  16  although  it  was  short  indorsed ;  but  whatever  *  weight  might 
have  been  due  to  this  argument  as  between  the  appellant 
and  the  insurance  company  if  they  had  resisted  payment  of  the 
full  sum  insured,  it  does  not  seem  to  me  that  it  affects  the  case 
as  between  the  appellant  and  the  respondents.  As  between  them 
the  case  depends  upon  the  contract,  and  it  does  not  seem  to  me 
that  the  circumstance  that  the  appellant  might  not  have  been  able 
to  recover  against  the  insurance  company  —  if  in  fact  he  would 
not  have  been  able  to  do  so,  as  to  which  I  say  nothing  —  furnishes 
any  such  indication  of  the  intention  of  the  parties  to  the  contract 
as  can  countervail  the  terms  in  which  the  contract  is  expressed. 

With  all  possible  respect,  therefore,  to  the  opinion  of  the  Vice- 

Chancellor,  as  to  whom  i  t  is  hardly  necessary  to  say  that  I  never 

differ  from  him  in  opinion  without  hesitation  and  doubt,  my 

opinion  is,  that  this  contract,  considered  without  reference  to  the 

cases,  must,  upon  the  true  construction  of  it,  be  taken  to  have 

referred  to  the  existing  policies,  and  to  have  entitled  the  appellant 
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(the  defendant  Richard  Baker)  to  the  full  benefit  of  those  policies 
as  between  him  and  the  plaintiffs  (the  respondents). 

Then,  secondly,  how  does  the  case  stand  upon  the  authorities  ? 
I  agree  with  the  argument,  on  the  part  of  the  respondents,  that 
they  do  not  in  terms  decide  the  particular  question  which  arises  in 
this  case  ;  but  I  think  it  impossible  to  read  the  judgments  of  the 
learned  Judges  in  Tamvaco  v.  Lucas  without  seeing  what  their 
opinion  on  this  case  would  have  been  if  it  had  been  in  question 
before  them,  and  the  case  of  Cotitaurier  v.  Hastie  tends,  I  think, 
in  the  same  direction.  Upon  the  whole,  therefore,  whether  this 
case  be  looked  at  with  reference  to  the  construction  of  the  con- 
tract or  with  reference  to  the  authorities,  my  opinion  is  in 
favour  of  the  appellant,  *  and  I  think  that  the  money  having  *  17 
been  paid  into  Court  by  the  insurance  company,  the  decree 
should  have  been  for  the  payment  of  it  to  the  appellant,  and  not 
to  the  respondents,  subject  of  course  to  the  question  to  which  my 
learned  brother  has  adverted,  if  it  be  thought  worth  while  to 
argue  it.  It  was  faintly  argued,  on  the  part  of  the  respondents, 
that  the  appellant  ought  to  be  held  bound  by  Messrs.  Overend, 
Gurney,  &  Co.  having  accepted  the  policy  as  indorsed  by  the  re- 
spondents ;  but  I  mention  this  only  that  it  may  not  be  supposed  to 
have  escaped  attention.  I  am  of  opinion  that  there  is  no  founda- 
tion for  the  argument. 


OLIVER  V.  WHITE. 

1862.    February  19.    Before  the  Lords  Justices. 

A  father  devised  his  real  estate  to  bis  sons  A.,  B.,  and  C.  as  tenants  in  common, 
subject  to  charges  in  favour  of  his  wife  and  daughters,  and  gave  his  personal 
estate  to  his  children  in  equal  shares.  Many  years  after  the  father^s  death, 
but  before  the  charges  had  been  satisfied,  A.  made  a  will  giving  all  his  prop- 
erty **  unto  my  said  brothers  B.  and  C.  absolutely  for  their  uses  under  the 
directions  of  the  will  of  my  late  father/' 

Hdd^  that  the  use  of  the  plural  word  **  uses,''  and  tlie  reference  to  the  directions 
of  the  father's  will,  were  not  sufficient  to  vary  the  construction  of  the  previous 
words  of  gift,  and  that  B.  and  C.  took  as  joint  tenants.* 

This  was  a  special  case  to  obtain  the  opinion  of  the  Court  on 
the  construction  of  the  will  of  Joseph  Oliver  the  younger. 

*  See  as  to  joint  tenancies  in  the  United  States,  4  Kent  (11th  ed.),  861-366. 
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Joseph  Oliver  the  elder,  by  will  dated  6th  February,  1818,  gave 
his  real  estate  (subject  to  an  annuity  to  his  wife  for  life,  and  to 
the  payment  of  certain  sums  to  his  daughters)  to  his  three  sons, 
Joseph  Oliver  the  younger,  William  Oliver,  and  Charles  Oliver,  as 
tenants  in  conmion  in  fee.  He  bequeathed  his.  residuary  personal 
estate  to  all  his  children,  in  equal  shares,  directing  that  the  legacies 
to  his  daughters  should  be  charged  on  his  real  estate  in  exoneration 
of  the  personal  estate. 

*  18        *  The  testator  died  shortly  after  the  date  of  his  will.     His 

three  sons  survived  him,  and  remained  in  possession  of  the 
devised  estates  till  the  death  of  Joseph  Oliver  the  younger  in 
1868. 

Joseph  Oliver  the  younger,  by  will  dated  the  11th  of  February, 
1868,  disposed  of  his  property  as  follows :  "  I  leave  and  bequeath 
all  my  freehold  and  personal  property  of  every  kind  unto  my  said 
brothers  William  and  Charles  Oliver  absolutely  for  their  uses  under 
the  directions  of  the  will  of  my  late  father." 

At  the  death  of  Joseph  Oliver  the  younger  the  life  annuity  to  the 
testator's  widow  had  determined,  but  the  legacies  to  the  testator's 
daughters  were  not  all  paid. 

Charles  Oliver  died  in  1860.  The  defendant  was  his  residuary 
devisee  and  legal  personal  representative,  and  claimed  one  moiety 
of  tlie  property  of  Joseph  Oliver  the  son.  The  plaintiflF  William 
Oliver  claimed  the  whole  of  it  as  the  survivor  of  two  joint 
tenants. 

Mr.  A.  E.  Miller^  for  the  plaintiflF.  —  The  first  words  in  the  will 
of  Joseph  Oliver  the  son  clearly  create  a  joint  tenancy,  and  the 
subsequent  words  do  not  vary  the  construction.  "  Uses  "  may 
apply  to  joint  tenants  just  as  well  as  to  tenants  in  common.  The 
reference  to  the  father's  will  is  satisfied  by  construing  it  as  mean- 
ing subject  to  the  charges  created  by  that  will,  and  the  words  do 
not  naturally  apply  to  the  limitations  of  the  father's  will  so  as  to 
vary  the  nature  of  the  estates  given  to  the  brothers. 

Mr.  KingdoTij  for  the  defendant. — The  word  "uses"  is  inap- 
propriate to  joint  tenancy,  and   the  natural  interpretation 

*  19    of  the  subsequent  words  is  *  that  the  two  brothers  were  to 

take  estates  of  the  same  nature  as  those  they  took  under  their 
father's  will ;  they  took  therefore  as  tenants  in  common,  and  there 
is  no  survivorship. 
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Mr.  A.  JE.  Millery  in  reply. 

The  Lord  Justice  Knight  Bruce.  —  It  seems  to  me  that  the 
will  of  Joseph  Oliver  the  sod  created  a  joint  tenancy.  I  do  not 
think  the  plurality  of  the  word  "  uses,"  and  the  reference  to  the 
directions  of  the  father's  will,  sufficient  to  control  the  meaning  of 
.the  clear  words  of  the  gift. 

The  Lord  Justice  Turner.  —  I  also  am  clearly  of  opinion  that 
the  will  created  a  joint  tenancy.  There  is  first  a  complete  gift,  and 
the  words  which  follow  are  not  sufficient  to  vary  its  effect.  The 
words  "  under  the  directions  of  the  will  of  my  late  father  "  appear 
to  me  only  to  mean  ^'  subject  to  the  directions  in  the  will  of  my 
late  father  so  far  as  they  still  remain  in  force."  I  am  of  opinion, 
therefore,  that  William  Oliver  as  the  survivor  is  now  entitled  to 
the  whole  of  the  property  disposed  of  by  the  will  of  Joseph  Oliver 
the  son. 


*  DOUGLAS  t;.  CULYERWELL.  ♦  20 

1862.    February  12,  14.    March  1.    Before  the  Lords  Justices. 

The  plaintiff,  in  1842,  executed  an  absolute  conveyance  of  certain  property  to 
the  defendant  in  fee,  as  on  a  sale.  In  1860,  he  filed  his  bill  to  have  the 
transaction  treated  as  a  mortgage  transaction  and  to  redeem.  The  Court 
being  satisfied  by  parol  evidence  *  that  the  real  agreement  between  the  parties 

*  See  1  Sagden  V.  &  P.  (8th  Am.  ed.)  174,  and  cases  in  note  (e),  199; 
Marks  v.  Pell,  1  John.  Ch:  594 ;  Strong  o.  Stewart,  4  John.  Ch.  167 ;  James  o. 
Johnson,  6  John.  Ch.  417;  Hodges  o.  Tennessee  Ins.  Co.,  8  N.  Y.  416; 
Despard  v.  Walbridge,  16  N.  Y.  374 ;  Van  Buren  v.  Olmstead,  6  Paige,  9 ; 
Stewart  v,  Hutchins,  13  Wend.  485 ;  Webb  o.  Rice,  6  Hill,  219 ;  Mann  v. 
Falcon,  25  Texas,  271 ;  Hannay  v,  Thompson,  14  Texas,  142 ;  Washburn  v. 
Merrilb,  1  Day,  139 ;  Murphy  v,  Tripp,  1  Monroe,  73 ;  1  Story  Eq.  Jr.  §  768 ; 

2  ib.  §  1018;  Reading  v.  Weston,  8  Conn.  117,  120-122;  May  v.  Eastin,  2 
Port.  414 ;  Green  v.  Bonnell,  1  Green  Ch.  264 ;  Conwell  v,  Evill,  4  Blackf.  67 ; 
Davis  0.  Hopkins,  15  111.  519 ;  Reigard  v.  McNeil,  38  111.  400 ;  Conner  v.  Chase, 
15  Vt.  764 ;  Hyndman  v.  Hyndman,  19  Vt  9 ;  Wright  c.  Bates,  13  Vt.  341 ; 
Blanchard  v.  Keaton,  4  Bibb,  451 ;  Todd  v.  Rivers,  1  Desaus.  155 ;  Hinson  v. 
Porter,  11  Humph.  587;  McDonald  v.  McLeod,  1  Ired.  Eq.  221;  Sellers  v. 
Stalcup,  7  Ired.  Eq.  13 ;  McCarron  v.  Cassidy,  18  Ark.  84 ;  Scott  v.  Henry, 
13  Ark.  112 ;  Blakemore  v.  Bymside,  2  Eng.  (7  Ark.)  505 ;  Arnold  v.  Mattison, 

3  Rich.  Eq.  153 ;  Glass  ».  Huibert,  102  Mass.  37 ;  Taylor  e.  Luther,  2  Sumner, 
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had  been  that  the  defendant  should  only  hold  the  estate  as  a  secant/  for  the 
money  which  he  paid  and  should  receive  the  rents  in  lieu  of  interest :  ffddy 
that  the  lapse  of  time  was  no  bar  to  relief,  for  that  the  right  to  redeem  could 
not  be  lost  in  a  shorter  period  than  if  the  transaction  had  been  in  form  a 
mortgage. 
Heldf  also,  that  the  case  was  not  to  be  treated  as  one  of  conditional  sale,  but 
that  the  defendant  must  account  as  a  mortgagee  in  possession,  and  with  rests,* 
being  allowed  interest  at  5/.  per  cent  on  the  money  he  had  advanced,  and 
that  he  had  been  rightly  ordered  to  pay  the  costs  of  the  suit. 

This  was  an  appeal  by  the  defendant  from  a  decree  of  Vice- 
Ghancellor  Stuart,  ordering  a  deed  which  was  in  form  an  absolute 
conveyance  to  be  treated  only  as  a  mortgage,  and  granting  conse- 
quential relief  on  that  footing. 

The  conveyance  in  question  was  executed  by  the  plaintiff  on  the 
4th  of  August,  1842.  It  was  a  deed  by  which  the  plaintiff,  in  con- 
sideration of  1012.  paid  to  him  by  the  defendant,  conveyed  the 

228;  Babcock  v,  Wyman,  2  Curtis  C.  C.  386;  S.  C,  19  How.  (U.  S.)  289; 
Jenkins  v.  Eldredge,  3  Story,  293;  Morris  v,  Nixon,  1  How.  (U.  S.)  118; 
Kerr  v.  Gilmore,  6  Watts,  414 ;  Ing  0.  Brown,  3  Md.  Ch.  621 ;  Bank  of  West- 
minster V.  Whyte,  1  Md.  Ch.  536;  S.  C,  3  Md.  Ch.  508;  Smith  v.  Pearson, 
24  Ala.  358;  Locke  v.  Palmer,  26  Ala.  312;  Brantley  v.  West,  27  Ala.  542; 
West  r.  Hendrix,  28  Ala.  226 ;  Cunningham  v.  Hawkins,  27  CaL  603 ;  Hopper 
V,  Jones,  29  Cal.  18 ;  Trucks  v.  Lindsey,  18  Iowa,  504 ;  Thomas  v.  McCormack, 
9  Dana,  109;  Swethind  0.  Swetland,  3  Mich.  645;  Wadsworth  v.  Loranger, 
Harr.  Ch.  113;  Yasser  v.  Yasser,  23  Miss.  378;  Tibeau  o.Tibeau,  27  Missou. 
77.  But  in  Massachusetts,  Maine,  and  New  Hampshire,  parol  evidence  seems 
to  have  been  regarded  as  inadmissible  to  vary  the  terms  of  an  absolute  deed,  or 
other  absolute  formal  writing,  so  as  to  make  it  a  mortgage ;  see  Flint  0.  Sheldon 
13  Mass.  443;  Bodwell  v,  Webster,  13  Pick.  411,  413;  Erskine  0.  Townsend, 
2  Mass.  493;  Whitaker  0.  Sumner,  20  Pick.  404;  Harper  0.  Ross,  10  Allen, 
332 ;  Hale  0.  Jewell,  7  Greenl.  435 ;  French  0.  Sturdivant,  8  Greenl.  250,  251 ; 
Bryant  0.  Crosby,  36  Maine,  562 ;  Thomaston  Bank  0.  Stimpson,  21  Maine, 
195 ;  Ellis  0.  Higgins,  32  Maine,  34 ;  Lund  0.  Lund,  1  N.  H.  39 ;  Hebron  0. 
Centre  Harbor,  11  N.  H.  571 ;  so  in  Connecticut,  Benton  0.  Jones,  8  Conn. 
186 ;  see  also,  as  to  other  States,  Watson  0.  Dixon,  12  Sm.  &  M.  508 ;  Hovey 
0.  Holcomb,  11  111.  660;  Bragg  0.  Massie,  38  Ala.  89;  George  0.  Norris,  23 
Ark.  121.  But  in  Newton  0.  Fay,  10  Allen,  505,  which  was  a  case  in  equity,  it  was 
held,  that  a  transfer  of  shares  in  the  capital  stock  of  a  corporation,  by  an  instru- 
ment absolute  in  its  terms,  might  be  shown  by  parol  proof  to  have  been  made 
in  fact  only  as  collateral  security  for  a  debt.  So  in  a  late  case  in  equity  in 
Maine,  the  Court  decided  that  when  the  bill,  answer,  and  proof  show  that  a  deed 
of  conveyance,  though  absolute  in  its  form,  was  intended  merely  to  secure  a 
debt  or  to  indemnify  against  liabilities,  it  will  be  treated  as  a  mortgage.  Howe 
0.  Russell,  36  Maine,  115;  see  Richardson  0.  Woodbury,  43  Maine,  206. 
'  See  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1259,  and  note  (6). 
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property  in  question  to  the  defendant  in  fee,  subject  to  a  mortgage 
for  ISOt 

The  plaintiff  at  that  time  had  only  recently  become  entitled  to 
the  property  on  the  death  of  his  father.  In  March,  1842,  he  mort- 
gaged it  for  150Z.,  and  in  August  he  was  in  want  of  more  money. 
The  case  made  by  the  bill  was,  that  the  plaintiff  applied  to  Mr. 
Cooper,  his  solicitor,  who  had  obtained  him  the  previous  advance 
of  IbOLj  to  obtain  him  a  further  sum  on  the  security  of  the  prop- 
erty ;  that  Cooper  undertook  to  do  so ;  that  on  the  4th  of  August 
Cooper  introduced  the  plaintiff  to  the  defendant,  and  that  there- 
upon the  deed  was  produced  and  executed  and  101 Z.  paid  to  Cooper, 
who  deducted  15L  for  costs  and  paid  the  residue  to  the  plaintiff; 
tliat  tlie  plaintiff  hesitated  to  execute  the  deed  because  it  was  not 
like  the  former  mortgage  in  form,  and  that  he  only  executed  it 
upon  the  assurance  of  Cooper  and  the  defendant  that  he  would 
have  a  right  to  redeem  at  any  time,  and  that  it  would  in 
substance  be  a  mortgage  in  every  *  respect,  except  that  the  *  21 
defendant  would  in  lieu  of  interest  receive  the  rent  of  the 
property  (which  was  at  that  time  18/.  a  year),  paying  insurance 
and  keeping  down  the' interest  of  the  150/.  mortgage,  so  as  to 
receive  a  higher  interest  than  5/.  per  cent. 

There  was  a  conflict  of  evidence  as  to  what  really  took  place  at 
^he  time  of  this  transaction,  the  defendant  denying  that  he  had 
ever  given  any  assurance  that  the  plaintiff  should  be  at  liberty  to 
redeem,  and  maintaining  that  the  transaction  was  an  absolute  sale, 
and  setting  up  the  Statute  of  Frauds.  It  appeared,  however,  that 
on  the  4th  of  August,  1842,  a  memorandum  of  agreement  was 
signed,  by  which  the  plaintiff  agreed  to  sell,  and  the  defendant  to 
buy,  the  equity  of  redemption  in  the  property  for  101/.,  and  the 
plaintiff  agreed  to  make  a  good  title  and  execute  a  conveyance 
with  the  usual  covenants,  and  give  authority  to  the  tenant  to  pay 
the  rent  to  the^  defendant,  his  heirs  and  assigns,  and  it  was  also 
agreed  that  101/.  should  be  paid  on  the  execution  of  the  convey- 
ance, and  that  the  expenses  of  the  conveyance  and  of  investigating 
the  title  should  be  paid  by  the  plaintiff.  The  purchase  deed  was 
executed  on  the  same  day,  and  a  letter  written  by  the  plaintiff  to 
the  tenant  directing  him  to  pay  his  rent  to  the  defendant,  the 
defendant  refusing  to  complete  until  such  a  letter  was  given. 

The  bill  was  filed  in  1860,  setting  up  at  length  the  case  stated 
above,  and  alsp  alleging  that  the  plaintiff  was  at  the  time  of  the 
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transaction  in  necessitous  circumstances,  and  had  continued  so 
until  recently,  and  that  if  the  transaction  was  treated  as  a  sale  it 
was  at  a  gross  undervalue.  The  bill  prayed  that  the  transaction 
might  be  declared  to  be  a  mortgage  transaction  only,  and  the  deed 
rectified  accordingly,  for  an  account  on  the  footing  of  a  mortgage 

and  redemption  accordingly. 
*^2       *  The  cause  was  heard  before  Vice-Chancellor  Stuart,  (a) 

who  made  a  decree  with  costs,  directing  an  account  of  rents 
as  against  a  mortgagee  in  possession,  with  rests. 

Mr,  Greene,  and  Mr.  Datiney,  for  the  plaintiff,  in  support  of  the 
decree.  —  Lapse  of  time  is  no  objection :  '^  once  a  mortgage  always 
a  mortgage,"  and  this  holds  good  up  to  the  twenty  years  which 
would  prevent  redemption  of  a  regular  mortgage.  The  Statute  of 
Frauds  is  no  bar.  Lincoln  v.  Wright,  (h)  The  case  may  be  looked 
at  in  two  points  of  view :  either  the  transaction  was  intended  as  a 
mortgage,  or  it  was  a  purchase,  at  a  grossly  inadequate  value,  from 
a  man  in  notoriously  distressed  circumstances,  and  ought  to  be  set 
aside  on  that  ground.  Heathcote  v.  Paignon,  ((?)  Oursan  v.  Bel- 
worthy^  (d)  Wood  v.  Abrey.  (e) 

Mr.'Malina  and  Jfr.  Charles  Browne,  iov  the  appellant.  —  The 
price  was  a  fair  price  at  the  time,  and  .had  it  not  been  so  the  plain- 
tiff's delay  would  disentitle  him  to  relief.  Gregory  v.  Gregory,  (jg^ 
Champion  v.  Righy,  (A)  Sibbering  v.  JEarl  of  Balcarras.  (i)  A  case 
of  fraud  is  set  up  which  is  not  proved,  and  the  bill  should  be  dis- 
missed as  in  Curson  v.  Belworthy.  (d)  The  decree  is  wrong  in 
giving  rests,  and  if  it  proceeds  on  undervalue  the  defendant  ought 
not  to  have  been  ordered  to  pay  costs.  Wood  v.  Abrey,  (Jc)  Brom- 
ley V.  Smitji.  (/)  If  accounts  of  this  kind  are  ordered,  the  rate  of 
interest  should  be  51.  per  cent,  as  in  Wood  v.  Abrey. 

Mr.  Greene,  in  reply. 

Judgment  reserved. 

(a)  3  Giff.  261.  (g)  G.  Coop.  201 ;  Jac  631. 

(6)  4  De  G.  &  J.  16.  (h)  1  Russ.  &  M.  539. 

(c)  2  Bro.  C.  C.  166.  (i)   3  De  G.  &  Sm.  735. 

Id)  3  H.  L.  Gas.  742.  (it)  3  Madd.  417. 

(0  3  Madd.  417.  (/)   26  Beav.  644. 
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March  1. 

♦  The  Lord  Justice  Knight  Bruce.  —  The  evidence  in  this  ♦  28 
case  satisfies  me  that  the  conveyance  in  question,  dated  the 
4th  of  Angust,  1842,  was  executed  by  the  plaintiff  with  the  inten- 
tion that  it  should  take  eifect  not  as  a  deed  of  sale  or  as  an  abso- 
lute conveyance,  but  either  as  an  ordinary  security  for  money, 
namely,  for  the  101^.  then  advanced  to  him  by  the  defendant  and 
for  interest  on  that  sum,  or  as  an  instrument  fix)m  which  the  plain- 
tiff might  and  was  to  be  relieved  and  freed  at  any  time  on  repaying 
that  sum  of  lOlZ.  to  the  derendant,  and  allowing  the  defendant  (in 
lieu  or  by  way  of  interest  on  the  lOlZ.)  to  retain  for  his  own  use 
the  clear  rents  of  the  property  comprised  in  the  deed  which  should 
arise  between  the  time  of  executing  it  and  the  repayment,  but 
subject  to  keeping  down  the  interest  on  the  then  already  subsisting 
mortgage.  I  am  satisfied  also  that  this  understanding — this  view 
of  the  matter  —  the  plaintiff,  before  and  on  the  occasion  of  his 
execution  of  the  deed  and  before  and  when  he  received  the  money, 
was  allowed,  knowingly  allowed,  by  the  defendant  to  entertain.  I 
am  satisfied  that  the  deed,  at  the  time  of  its  execution  by  the 
plaintiff,  was  accepted  by  the  defendant  with  full  knowledge  that 
the  plaintiff  so  understanding  the  matter  so  received  the  101/.  If 
they  meant  the  advance  as  a  loan  at  lawful  interest,  the  rate  of 
the  interest  does  not,  I  think,  appear  to  have  been  fixed.  If  it 
was  meant  that  the  defendant  should  receive  and  retain  the  clear 
rents  (subject  to  the  interest  on  the  prior  mortgage),  in  lieu  or  by 
way  of  interest  on  the  lOlZ.,  until  payment  of  the  principle,  the 
transaction  as  the  law  then  stood  was,  I  conceive,  usurious  and 
illegal.  For  though  a  sale  accompanied  by  an  agreement  enabling 
the  vendor  to  repurchase  at  a  future  time  (the  purchaser  receiving 
and  retaining  the  intermediate  income  of  the  property  sold) 
was  not  necessarily  contrary  to  the  laws  against  *  usury  while  *  24 
they  subsisted,  but  may  have  been  well  sustainable  notwith- 
standing those  laws,  the  transaction  before  us  was  not,  in  my  judg- 
ment, one  of  that  description.  It  was,  in  my  opinion,  I  repeat, 
substantially  a  mortgage  transaction,  whether  on  usurious  terms 
or  on  terms  not  usurious.  The  decree  under  appeal  appears  to  me, 
therefore,  to  be  in  the  main  right,  though  it  may  properly,  I  think^ 
receive  some  alterations.  Its  introductory  part,  though  agreeing 
with  the  report  in  Brown  of  Gould  v.  Okeden^  (a)  does  not  seem 

(a)  4  Bro.  P.  C.  193. 
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to  accord  exactly  with  the  wording  of  the  order  made  by  the  House 
of  Lords  in  that  case,  and  should,  I  conceive,  be  yaried  in  expres- 
sion, and  the  rate  of  interest  on  the  lOlZ.  should  be  mentioned. 
Whether  that  rate  ought  to  be  more  than  4Z.  per  cent  per  annum  I 
have  some  doubt ;  but  believing  my  learned  brother  to  be  in  favour 
of  giving  5/.  per  cent,  I  will  not  oppose  that.  I  think  that  the 
whole  of  the  costs  of  the  suit  to  the  present  time  (except  so  much 
of  those  anterior  to  the  decree  of  the  Vice-Chancellor  as  his  Honor 
declined  to  give  against  the  defendant)  should  be  paid  by  the 
defendant.  The  costs,  however,  of  the  suit  which  shall  be  incurred 
subsequently  to  the  present  time  had  better,  as  I  conceive,  be 
reserved  and  be  dealt  with  hereafter  by  the  Vice-Chancellor,  whose 
decree  has  not  yet,  I  believe,  been  executed  or  acted  on. 

The  length  of  time  that  has  elapsed  since  the  4th  of  August, 
1842,  creates,  I  think,  no  difficulty.  The  bill  was  filed  in  the  year 
1860,  and  the  defendant's  answer  to  it  was  filed  in  July  of  that 
year.  The  two  parties  to  the  transaction  and  Mr.  Cozens  are  wit- 
nesses.    Mr.  Cooper  we  must  take  to  be  still  living,  and  if  any 

inference  unfavourable  to  either  side  ought  to  be  drawn  from 
*  25    the  fact  that  he  is  not  a  witness,  that  inference  *  must,  in  my 

opinion  be  against  the  defendant.  A  lease  granted  or  agreed 
to  be  granted  by  him  has,  I  have  collected,  been  consented  to  be 
adopted  by  the  plaintiff.  This  should  probably  be  mentioned  in 
our  order. 

The  Lord  Justice  Turner.  —  This  appeal  is  by  the  defendant 
from  a  decree  of  the  Vice-Chancellor  Sir  John  Stuart,  by  which 
his  Honor  has  ordered  that  a  deed  dated  the  4th  of  August,  1842, 
should  be  set  aside  from  being  an  absolute  conveyance  and  be  con- 
sidered only  as  a  mortgage  for  the  sum  of  lOlZ.  advanced  or  paid 
by  the  defendant  to  the  plaintiff  and  the  interest  thereof,  and  has 
given  directions  for  accounts  and  for  a  re-conveyance  consequent 
upon  that  order.  The  case  stated  by  the  bill,  on  which  this  decree 
is  founded,  is  in  substance  this:  that  the  plaintiff  executed  the 
deed  in  question  upon  the  faith  of  assurances  made  by  and  on  the 
part  of  the  defendant  that  the  deed,  although  appearing  on  the  face 
of  it  not  to  be  a  regular  mortgage,  but  an  absolute  conveyance  in 
consideration  of  the  sum  otJlOll.  of  the  equity  of  redemption  of  the 
estate  comprised  in  it  (which  was  then  already  in  mortgage  for 
150Z.),  was  in  that  form  only  in  order  that  the  defendant  might 
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receive  the  rents  by  way  of  interest,  and  might  thus  obtain  inter- 
est beyond  51,  per  cent  per  annum,  the  highest  amount  which  was 
at  that  time  allowed  by  law  on  mortgages  of  real  estate,  and  that 
the  deed  should  in  all  other  respects  be  treated  and  considered  as 
a  mortgage,  and  that  the  plaintiff  might  at  any  time  redeem  the 
estate  on  paying  the  lOli.,  the  defendant  in  the  mean  time  receiv- 
ing the  rents,  keeping  down  the  interest  of  the  prior  mortgage, 
paying  the  insurance  of  the  premises,  and  retaining  the  surplus  of 
the  rents.  The  case  alleged  by  the  bill,  although  not  in 
terms  so  expressed,  is  in  truth  that  the  deed  in  *  question  *  26 
was  a  mortgage  put  into  the  form  of  a  conditional  sale  in 
order  to  evade  the  usury  laws  which  were  then  in  force,  and  the 
fact  of  the  transaction  having  thus  been'  put  into  the  form  of  a  sale 
may,  perhaps,  go  far  to  account  for  what,  as  it  seems  to  me  upon 
the  evidence  in  this  cause,  it  would  in  any  other  view  be  diflScult  to 
account  for,  the  defendant  having  throughout  insisted  that  there 
was  a  sale  and  not  a  mortgage  to  him.  It  was  not  in  the  course 
of  the  argument  before  us  disputed,  and  having  regard  to  the  case 
of  Lincoln  v.  Wright  (a)  and  the  early  cases  there  referred  to  of 
mortgages  made  by  way  of  absolute  conveyances  with  collateral 
defeasances,  it  could  not,  I  think,  have  been  disputed,  that,  laying 
out  of  consideration  all  questions  of  pleading  and  of  the  effect  of 
lapse  of  time,  the  plaintiff,  notwithstanding  the  absolute  convey- 
ance, was  entitled  to  redeem  if  he  had  succeeded  in  proving  an 
agreement  on  the  part  of  the  defendant  that  he  should  be  at  liberty 
to  do  so,  and  the  main  question  therefore  which  was  argued,  and 
which  is  to  be  considered  in  this  case,  is,  whether  the  plaintiff  has 
proved  such  an  agreement.  I  am  of  opinion. that  he  has.  First. 
I  think  that  the  documentary  evidence  sufficiently  proves  that  this 
was  not  an  ordinary  transaction  of  sale.  The  agreement  for  the 
purchase,  the  conveyance  of  the  estate  and  the  direction  to  the 
tenant  to  pay  the  rents  to  the  purchaser  were  all  prepared,  made, 
and  executed  on  the  same  day.  There  was  plainly  no  investiga- 
tion of  the  title,  although  the  agreement  provides  for  it,  and  the 
agreement  not  only  provides  for  the  vendor  paying  all  the  expenses 
of  the  conveyance  and  of  the  investigation  of  the  title  (a  provision 
quite  in  the  ordinary  course,  as  I  apprehend,  in  the  case  of  a 
mortgage,  but  quite  unusual,  as  I  conoeive,  in  the  case  of  a  pur- 

(a)  d  De  G.  &  J.  16. 
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chase),  but  it  also  contains  this  remarkable  provision,  that 

*  27    the  vendor  shall  give  authority  to  the  tenant  to  pay  *  the 

rents  to  the  purchaser,  and  accordingly  we  have  the  agree- 
ment and  the  conveyance  followed  by  the  authority  given  to  the 
tenant.  It  is  impossible,  I  think,  not  to  observe  how  well  adapted 
this  provision  was  to  such  a  case  of  conditional  sale  as  is  alleged 
by  this  bill,  and  how  unusual  (if  not  unprecedented)  such  a  provi- 
sion is  in  the  case  of  a  bond  fide  contract  for  an  absolute  sale. 
Then  observe  the  conduct  of  the  defendant ;  according  to  his  own 
statement  he  refused  to  pay  any  part  of  the  purchase-money  until  ^ 
the  authority  to  the  tenant  was  given.  Surely  this  is  conduct 
referrible  to  a  contract  that  he  was  to  receive  the  rents,  rather 
than  to  a  contract  that  he  was  to  become  purchaser  of  the  estate, 
in  which  character  he  would, of  course  be  entitled  to  the  rents 
without  any  such  authority.  —  [His  Lordship  then  entered  into  a 
further  consideration  of  the  evidence,  and  gave  his  reasons  for 
considering  that  the  balance  of  testimony  was  decidedly  in  favour 
of  tlie  plaintiff,  and  that  no  reasonable  doubt  could  be  entertained 
upon  the  case,  so  far  as  the  agreement  that  the  plaintiff  should  be 
at  liberty  to  redeem  was  concerned.] 

There  remain  to  be  considered,  then,  so  far  as  the  plaintiff's 
right  to  redeem  is  concerned,  only  the  questions  of  pleading  and 
of  the  effect  of  lapse  of  time.  As  to  the  question  of  pleading,  it 
was  insisted  that  the  plaintiff  was  not  entitled  to  succeed  upon  the 
ground  of  the  sale  being  improvident  and  at  an  undervalue,  and 
the  case  of  Curson  v.  Belworthy  (a)  was  relied  upon  on  this  point ; 
but  I  think  it  unnecessary  to  consider  this  question,  the  case  of 
conditional  sale  being,  in  my  opinion,  proved  as  alleged ;  and  as 
to  the  effect  of  lapse  of  time,  it  is,  I  think,  sufficient  to  say,  that 
the  right  of  redemption  being  proved  to  have  existed,  it  could 

*  28    not,  as  I  think,  be  *  barred  in  less  time  than  if  it  had  been 

expressly  reserved,  and  that  the  plaintiff  therefore  is  within 
time  to  redeem. 

Some  objections  were  raised  on  the  part,  of  the  defendant  to  the 
form  of  the  decree.  It  was  urged  on  his  part  that  a  conditional 
sale  having  been  intended,  there  should  have  been  no  account  of 
the  rents ;  but  the  answer  to  this  argument  is,  that  no  bond  fide 
conditional  sale  was  ever  intended,  and  that,  so  far  as  conditional 

(a)  8  H.  L.  Cas.  742. 
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sale  was  in  contemplation  at  all,  it  was  contemplated  merely  as  a 
device  for  securing  to  the  defendant  usurious  interest.  It  was  also 
objected  for  the  defendant  that  the  account  ought  not  to  have  been 
directed  with  rests ;  but  the  defendant  can  be  regarded  only  as  a 
mortgagee,  and  as  he  thought  proper  to  insist  on  immediate  receipt 
of  the  rents,  he  must  be  taken  to  have  desired  to  receive  back  his 
money  by  driblets,  and  the  account  therefore,  as  I  think,  has  been 
properly  directed  with  rests.  The  only  remaining  questions  are  as 
to  the  rate  of  interest  to  be  allowed  to  the  defendant,  which  the 
decree  has  omitted  to  specify,  and  as  to  the  costs.  With  respect 
to  the  rate  of  interest,  I  think  it  should  be  51.  per  cent.,  that  being 
the  rate  allowed  at  law  in  cases  of  relief  against  usury  and  in  this 
Court,  even  in  cases  of  fraud  ;  Wood  v.  Ahrey^  (a)  and  as  to  the 
costs,  I  think  they  have  been  most  properly  thrown  on  the  defend- 
ant. I  have  doubted  whether  the  exception  in  the  defendant's 
favour  ought  to  stand  ;  but  upon  the  whole  I  think  the  case  is  not 
so  clear  that  we  ought  to  relieve  the  plaintiff  in  that  respect.  The 
defendant  must  of  course  pay  the  costs  of  the  appeal. 

Order  that  the  said  decree  dated  4th  December,  1861,  be  varied, 
•  and  as  varied  be  as  follows ;  that  is  to  say,  — 

Declare  that  the  indenture  dated  4th  August,  1842,  in  *  the  *  29 
pleadings  mentioned,  ought  to  be  set  aside  so  far  as  it  pur- 
ports to  be  an  absolute  conveyance  of  the  property  therein  com- 
prised, and  that  the  said  indenture  ought  only  to  stand  as  security 
for  the  sum  of  .lOlZ.  advanced  or  paid  by  the  defendant  to  the 
plaintiff,  or  to  his  order,  or  for  his  use  as  in  the  pleadings  men- 
tioned, and  interest  thereon  at  the  rate  of  bl,  per  cent  per  annum 
from  the  4th  day  of  August  1842,  and  order  and  decree  the  same 
accordingly.  And  it  is  ordered  that  the  following  accounts  be 
taken,  &c. 

(a)  3  Madd.  417. 
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HUME  V.  RICHARDSON. 

* 

1862.    March  17.    Before  the  Lords  Justices. 

A  testator  directed  his  trustees  to  convert  his  personal  estate  and  invest  it  in 
the  purchase  of  lands  to  be  settled  in  strict  settlement,  and  in  the  mean  time 
to  invest  it  in  the  funds  and  pay  the  dividends  to  the  persons  who  would 
have  been  entitled  to  the  rents  of  the  lands  if  purchased.  The  testator  died 
shortly  before  the  passing  of  the  Statute  22  &  23  Vict.  c.  3t5,  possessed  of 
considerable  sums  of  bank-stock  and  East  India  stock. 

Hdd^  after  the  passing  of  the  Statute  23  &  24  Vict.  c.  38,  that  the  trustees  were 
justified  in  retaining  the  above  stocks  in  their  present  state,  and  investing 
other  moneys  in  like  stocks,  until  a  suitable  investment  in  land  could  be  found, 
and  that  the  tenant  for  life  was  entitled  to  the  whole  income  arising  from 
them  subsequent  to  the  passing  of  that  statute. 

But  hdd,  that  for  the  period  between  the  death  of  the  testator  and  the  passing 
of  the  Statute  23  &  24  Vict.  c.  38,  the  tenant  for  life  was  entitled  only  to 
such  income  as  she  would  have  received  had  the  stocks  been  converted  at  the 
testator's  death  and  invested  in  consols;  the  last-mentioned. statute  making 
the  32d  section  of  22  &  23  Vict.  c.  35,  retrospective  for  the  purpose  of 
making  it  apply  to  instruments  coming  into  effect  before  it  was  passed,  but 
not  so  as  to  affect  rights  accrued  before  the  passing  of  the  later  Act. 

This  was  a  special  case  heard  by  the  Lords  Justices  in  the  first 
instance. 

The  testator,  by  will  dated  the  80th  of  August,  1844,  gave  his 
real  and  personal  estate  to  trustees  upon  the  trusts  therein  men- 
tioned. After  declaring  trusts  of  certain  chattels,  the  testator 
directed  his  trustees  to  convert  such  remaining  part  of  his  real  and 
personal  estate  as  should  not  consist  of  money  or  securities  for 
money  in  government  securities  into  money,  and  invest  the  pro- 
ceeds in  the  public  s};ocks  or  funds  of  Great  Britain  and  to  stand 
possessed  thereof  and  of  his  other  residuary  estate  upon 
*  30  *  trust,  with  such  consent  as  therein  mentioned,  to  invest  it 
in  the  purchase  of  freehold  lands  of  inheritance  in  Ireland,  to 
be  settled  as  therein  mentioned.  And  he  directed  that  until  his 
residuary  estate  should  be  so  laid  out  in  the  purchase  of  lands,  the 
trustees  should  pay  and  apply  ''  all  interest,  dividends,  and  annual 
produce  arising  from  my  said  residuary  estate,  or  from  such  part 
thereof  as  shall  not  be  laid  out  in  such  purchase  as  aforesaid,  to 
and  for  the  use  of  such  person  or  persons  as  shall  from  time  to 
time  be  entitled  according  to  the  limitations  aforesaid  to  the  pos- 
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session  or  enjoyment  of  such  real  estates  so  directed  to  be  pur- 
chased ;  it  being  my  intention  and  meaning  that  my  said  trustees 
shall  hold  my  said  residuary  estate  until  the  same  shall  be  so 
invested  in  such  purchase  as  aforesaid,  and  after  any  such  purchase 
that  they  shall  hold  the  residue  thereof  (if  any)  which  shall  not  be 
so  invested,  to  and  for  the  use  and  benefit  of  such  person  and 
persons  and  for  such  and  the  like  estates  and  interests  as  he  or 
they  would  be  entitled  to  in  the  hereditaments  hereby  directed  to 
be  purchased,  or  as  near  thereto  as  the  law  in  that  case  will  allow 
and  permit,  and  that  they,  my  said  trustees,  shall  in  the  mean  tim^ 
pay  over. and  apply  the  interest,  dividends,  and  annual  proceeds, 
of  my  said  residuary  estate  according  to  the  said  limitations. 

The  testator  died  on  the  26th  of  March,  1858.  At  his  death  he 
was  entitled  to  50,0002.  stock  of  the  Bank  of  England,  100,0007. 
stock  of  the  Bank  of  Ireland,  and  35,0002.  East  India  stock. 

The  trustees  were  advised  that  the  Irish  and  English  bank-stock 
and  the  East  India  stock  ought  to  be  converted  and  invested  in  the 
funds,  and  that  in  the  mean  time  they  ought  only  to  allow  the  ten- 
ant for  life  to  receive  such  an  income  as  would  arise  from 
that  conversion  and  *  investment.  They  had,  however,  sold  *  31 
no  bank-stock  and  only  20002.  of  East  India  Stock,  when 
the  Act  22  &  23  Vict.  c.  35  was  passed.  The  trustees  thereupon 
refrained  from  proceeding  with  the  conversion.  After  this  the 
Act  of  23  k  24  Vict.  c.  38  was  passed,  and  the  general  order  of 
1st  February,  1861,  was  made  under  it. 

A  special  case  was  now  presented  to  obtain  the  opinion  of  the 
Court  on  the  questions  whether  the  trustees  might  properly  retain 
the  above  stocks  as  an  interim  investment  until  a  suitable  pur- 
chase of  land  could  be  found  ;  whether  they  might  properly  invest 
other  moneys  in  like  stocks ;  whether  the  tenant  for  life  was  enti- 
tled to  the  whole  income  of  stocks  of  those  descriptions,  and 
whether  she  was  entitled  to  the  surplus  moneys  in  their  hands, 
arising  from  the  difference  between  the  actual  income  and  the 
income  which  would  have  arisen  from  the  estate  if  converted  and 
invested  in  consols. 

Mr.  Bolt  and  Mr.  Briatawe^  for  the  tenant  for  life.  —  The 
trustees  are  willing  to  continue  these  investments  if  the  Court 
holds  that  they  have  authority  to  dq  so.     Under  the  Acts  this  may. 
be  properly  done.    The  cases  under  the  first  Act  are :  Be  Miles'' s 
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TFifl,  (a)  Dodson  v.  Sammell,  (6)  Re  Fromow^s  UstatSj  (<?)  Re 
Simp8on*8  Trusts,  (rf)  Under  the  second  Act,  Equitable  Rever- 
sionary Interest  Society  v.  Fuller^  (e)  Bishop  v.  Bishop^  (jg)  Cohen 
V.  Waley^  (Ji)  Cockbum  v.  Peel,  (t)  As  regards  the  accumula- 
tion of  income,  the  first  Act  is  retrospective,  and  the  investment 
must  be  treated  as  proper  from  the  death ;  but,  if  not,  the  case  is 

one  where  the  stock  could  not  with  reasonable  diligence  have 
*  32    been  *  converted  before  the  passing  of  the  first  Act,  and  the 

tenant  for  life  is  entitled  to  the  intermediate  income. 
Dimes  v  Scott^  (A)  Gibson  v.  Bott^  (Z)  Angerstein  v.  Martin^  (jn) 
Hemtt  V.  Morris^  (n)  Taylor  v.   Clarke^  (o)   Caldecott  v.  Calde- 

cott.  (jE?) 

Sir  H.  M.  Cairns  and  Mr.  Mobhouse^  for  the  trustees. 

Mr.  George  Lake  Russell^  for  the  parties  entitled  in  remainder. 

The  Lord  Justicb  Turner.  —  It  seems  to  me  to  be  clear  that 
under  the  Statute  23  &  24  Vict.  c.  38,  the  trustees  had  power  to 
invest  the  testator's  residuary  estate  in  any  of  the  funds  or  securi- 
ties which  are  mentioned  in  the  general  order  of  the  1st  of  Febru- 
ary, 1861.  I  do  not  at  all  deviate  from  what  was  said  in  Cockbum 
V.  Peel^  that  if  this  Court  is  called  upon  to  exercise  its  discretion 
as  to  the  mode  of  investment,  it  will  look  to  the  interests  of  the 
tenant  for  life  and  remainder-men  as  between  themselves;  but 
where  the  trustees  have  exercised  their  discretion  and  there  is 
nothing  to  show  that  they  did  not  exercise  it  bondjide^  the  Court 
will  presume  that  they  paid  due  regard  to  the  interests  both  of  the 
tenant  for  life  and  the  remainder-men,  and  will  uphold  what  they 
have  done.  In  the  case  of  Cockbum  v.  Peel,  it  struck  my  mind 
that  the  decision  might  embarrass  trustees  in  the  exercise  of  their 
discretion  as  to  investments  of  that  nature,  and,  for  that  reason,  in 
the  few  observations  I  made,  I  took  care  to  say  that  the  Court,  in 

* 

(a)  27  Beav.  579.  (t)   8  De  G.,  F.  &  J.  170. 

(6)  8  Wr.  262,  V.-C.  K.  (k)  4  Russ.  195. 

(c)  8  W.  R.  272,  V.-C.  S.  (Z)   7  Ve^.  89. 

(d)  IJ.  &  H.  90.  (m)  T.  &  R.  282. 

(e)  IJ.  &  H.  879.  (w)  T.  &  R.  241. 
\g)  9  W.  R.  549,  V.-C.  K.  «  (o)  1  Hare,  161. 

(A)  9  W.  B.  187,  V.-C.  S.  Cp)  1  Y.  &  C.  C.  C.  812. 
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declining  to  sanction  the  proposed  investment  in  that  case, 
did  not  intend  to  fetter  the  discretion  of  *  trustees  as  to    *  88 
making  such  an  inyestment  in  cases  where  they  considered  it 
to  be  for  the  benefit  of  all  parties.     I  think,  therefore,  that  we. 
clearly  ought  to  answer  in  the  afl^mative  the  questions  whether 
the  trustees  may  lawfully  retain  the  present  investments ;  whether 
they  may  lawfully  invest  other  portions  of  the  estate  in  a  similar 
manner,  and  whether  the  tenant  for  life  is  entitled  to  the  whole 
income  arising  from  such  investments. 

The  only  difficulty,  as  it  seems  to  me,  arises  upon  the  question 
as  to  the  accumulations  of  surplus  income.  This  question  in- 
volves two  separate  points ;  whether  the  tenant  for  life  was  entitled 
to  the  actual  income  from  the  testator's  death,  and  If  not,  whether 
she  was  entitled  to  interest  at  il.  per  cent  on  its  value  or  only  to 
the  income  which  it  would  have  produced  if  converted  and  invested 
in  consols.  As  regards  the  first  of  these  two  questions,  the  invest- 
ments clearly  are  not  investments  authorized  by  the  terms  of  the 
will,  and  the  right  of  the  tenant  for  life  to  receive  the  whole  in- 
come arising  from  them  must,  if  it  can  be  established  at  all,  rest 
upon  the  statutes.  Now  the  32d  section  of  the  22  &  23  Vict. 
c.  35  was  held  not  to  be  retrospective.  It  was,  however,  made  so  by 
the  23  &  24  Vict.  c.  38,  §  12,  and  it  was  argued  that  the  effect  of 
this  was  to  make  the  investments  in  question  proper  investments 
as  from  the  death  of  the  testator,  and  so  to  entitle  the  tenant  for 
life  to  the  whole  income  from  that  time.  I  think,  however,  that 
the  32d  section  was  made  retrospective  for  the  purpose  of  making 
it  applicable  to  instruments'  which  would  not  otherwise  have  been 
included  in  it,  but  not  for  the  purpose  of  altering  rights  which  had 
already  accrued.  I  think,  therefore,  that  the  tenant  for  life  can- 
not on  this  ground  establish  her  right  to  the  whole  income  of 
these  funds  during  any  part  of  the  period  between  the  death 
of  the  testator  and  the  23d  •  day  of  July,  1860,  the  time  of  *  34 
the  passing  of  the  Statute  28  &  24  Vict.  c.  38. 

Then,  as  regards  the  question  whether  the  tenant  for  life  is 
entitled  during  the  above  period  to  interest  at  42.  per  cent  upon 
the  value  of  the  stocks,  or  to  such  income  as  the  fund  would  have 
produced  if  invested  in  consols,  I  apprehend  that  the  testator  must 
be  considered  to  have  intended  the  fund  to  be  enjoyed  by  the  par- 
ties claiming  under  his  will  according  to  the  state  of  investment  in 
which  he  directed  it  to  be  put.    Unless,  therefore^  there  be  reason- 
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able  ground  for  saying  that  the  fund  could  not  be  put  into  that 
state  of  investment,  the  tenant  for  life  cannot  claim  any  thing 
more  than  if  it  had  been  so  invested.  I  am  of  opinion,  therefore, 
that  for  the  period  between  the  death  of  the  testator  and  the  time 
when  the  Statute  23  &  24  Vict.  c.  38,  -came  into  operation,  the 
tenant  is  entitled  only  to  the  income  of  so  much  consols  as  would 
have  been  produced  if  the  bank-stock  and  India  stock  had  been  sold 
and  the  proceeds  invested  in-  consols  at  the  time  of  the  death  of 
the  testator.^ 

The  Lord  Justice  Knight  Bbuce  concurred. 


♦35  ♦  LETHBRIDGE  v.  LETHBRIDGE. 

1862.    March  15,  22.     Before  the  Lords  Justices. 

A  testator  directed  his  trustees  to  let  his  estate  and  aocamulate  the  rents  for 
payment  of  his  debts,  and  subject  thereto  he  devised  it  in  strict  settlement, 
with  a  proviso  that  the  trustees  might,  if  they  thought  fit,  notwithstanding 
the  trust  for  accumulation,  allow  the  tenant  for  life  to  occupy  the  mansion- 
house,  gardens,  and  premises,"  rent  free:  Hdd,  that  the  word  *' premises*' 
must  be  taken  to  mean  property  in  immediate  connection  with  the  **  mansion 
and  without  which  the  mansion  could  not  be  conveniently  occupied,  and  that 
it  did  not  include  a  farm  occupied  by  the  testator  and  near  the  mansion- 
house,  but  not  otherwise  necessary  for  its  convenient  occupation  than  as  a 
means  of  supplying  it  with  necessary  farm  produce. 

This  case  came  before  the  Court  on  a  petition  and  adjourned 
summons,  which  were  heard  by  their  Lordships  in  the  first  instance 
at  the  request  of  Vice-Chancellor  Stuart,  the  questions  turning  on 
the  effect  of  a  clause  which  had  already  been  before  their  Lord- 
ships on  a  previous  occasion,  (a) 

The  petition  was  by  Sir  John  Hesketh  Lethbridge,  praying  that, 
with  the  consent  of  the  trustees  of  the  testator's  will,  the  petitioner 
might  be  declared  entitled  to  the  occupation  of  a  farm  called  the 
Home  Farm  at  Sandhill  Park  (with  the  exception  of  two  closes 
which  were  particularly  mentioned,  on  which  nothing  turned),  and 

(a)  Ante,  Vol.  3,  523. 

1  See  Perry  Trusts,  §  551,  and  notes ;  Lewin  Trusts  (5th  Am.  ed.).  246-254. 
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also  the  occnpation  of  a  covert  for  game  and  certain  ornamental 
waters,  without  paying  any  rent  or  compensation  for  the  same, 
and  that  the  receiver  appointed  in  the  cause  might  be  ordered  to 
deliver  up  possession,  of  the  Home  Farm,  with  such  exception  as 
aforesaid,  and  the  covert  for  game  and  ornamental  waters  to  the 
petitioner ;  that  an  account  might  be  taken  of  the  profits  of  the 
Home  Farm,  with  such  exception  as  aforesaid,  and  of  the  covert  for 
game  and  ornamental  waters  since  the  order  dated  15th  January, 
1859,  by  which  the  petitioner  was  let  into  possession  of  the  man- 
sion house  of  Sandhill  Park ;  that  the  receiver  might  be  ordered 
to  pay  the  amount  of  those  profits  to  the  petitioner,  and  that  the 
costs  might  be  costs  in  the  cause. 

*The  adjourned  summons  was  a  summons  by  Sir  John   *  36 
Hesketh  Lethbridge,  claiming  to  be  entitled  to  the  right  of 
sporting  over  the  whole  of  the  Sandhill  Park  estate. 

The  follo?ring  is  a  brief  summary  of -the  facts,  some  of  which 
will  be  found  stated  at  greater  length  in  the  former  report. 

The  testator  had  devised  his  estates  to  trustees  upon  trust  to 
receive  and  take  the  rents  and  profits  of  the  estates  and  to  pay 
certain  annuities,  including  an  annuity  of  10002.  to  his  eldest  son 
Sir  John  Hesketh  Lethbridge  (the  present  petitioner)  for  life  over 
and  above  such  sum  of  money  as  the  testator  might  at  the  time  of 
his  decease  be  under  an  engagement  by  settlement  or  otherwise 
annually  to  pay  him.     Then  the  testator  directed  other  annuities 
to  be  paid  out  of  the  rents,  and  he  created  a  special  trust  of  the 
surplus  rents  after  payment  of  the  annuities,  vesting  them  in 
trustees  in  trust  to  be  applied  in  aid  of  his  personal  estate  towards 
the  payment  of  his  debts,  and  that  special  trust  was  to  continue 
until  the  debts  were  paid,  and  then  one  portion  of  the  testator's 
estates  called  the  Sandhill  Park  estate  was  devised  to  his  eldest 
son  Sir  J.  H.  Lethbridge  for  life  with  remainders  to  his  issue  in 
the  ordinary  course  of  strict  settlement,  and  the  other  portion  of 
the  estates  called  the  Luxborough  estate  was  devised  to  the  second 
sou  for  life  with  remainders  over  to  his  issue  in  strict  settlement. 
The  will  then  contained  this  clause :  ''  And  it  shall  be  lawful  for 
the  said  trustees  for  the  time  being,  if  they  or  he  shall  think 
proper,  to  permit  the  person  or  persons  who  may  under  the  trusts 
before  declared  be  entitled  to  a  life  or  other  greater  estate  in  the 
respective  portions  of  my  Somersetshire  estates  to  occupy  the  man- 
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sion-bouse,  gardens,  and  premises  without  paying  any  rent 

•  87   or  compensation  for  the  same,  and  without  such  *  person  or 

persons  being  obliged  at  his  expense  to  keep  the  same  in 
repair,  or  being  at  any  other  expense  than  paying  the  rates  and 
taxes." 

The  present  suit  was  instituted  soon  after  the  testator's  death  for 
the  administration  of  the  trusts  of  his  will.  A  decree  had  been 
made  and  a  receiver  appointed.  There  was  a  considerable  surplus 
of  rents  applicable  to  the  purposes  of  the  special  trust ;  but  the 
testator's  debts  had  not  nearly  been  paid  at  the  time  of  the  present 
application. 

On  the  15th  of  January,  1859,  an  order  was  made  for  letting 
the  petitioner  into  possession  of  the  mansion-house  of  Sandhill 
Park  and  the  gardens  and  premises.  The  petitioner  was  thereupon 
let  into  possession  of  the  house  and  gardens,  but  the  trustees 
retained  possession  of  the  park.  In  1861,  the  petitioner  applied 
to  be  let  into  possession  of  the  park,  as  being  included  in  the  word 
"  premises,"  and  the  Lords  Justices  decided  that  he  was  entitled  to 
such  possession,  (a) 

The  Home  Farm,  to  which  the  present  application  related,  was 
contiguous  to  the  park  in  which  the  mansion-house  of  Sandhill 
Park  stood,  and  was  in  hand  at  the  date  of  the  testator's  will,  and 
thenceforth  till  his  death.  It  appeared  that,  previously  to  the  date 
of  his  will,  the  testator  had  generally  kept  it  in  hand,  though  it  had 
for  some  years  been  in  the  occupation  of  his  bailiff.  The  high 
road  to  Taunton,  which  formerly  ran  between  the  park  and  the 
farm,  was  diverted  by  the  testator,  and  carried  along  the  outside  of 
the  farm,  and  the  testator  had  then  built  an  entrance  lodge  at  a 
point  on  the  high  road,  and  planted  an  avenue  leading  therefrom 
to  the  old  lodge  near  the  house.     He  also  erected  an  iron 

*  88    gate  in  *  the  park  wall,  and  made  roads  from  it  in  one  direc- 

tion to  the  outbuildings  attached  to  the  mansion-house,  and 
in  another  direction  to  the  farmstead  on  the  farm,  and  the  sheep 
and  stock,  which  were  kept  on  the  property,  were  depastured  alter- 
nately in  the  park  and  on  the  farm,  and  were  occasionally  housed 
and  stalled  at  the  farmstead.  The  hay  and  straw  used  in  the 
establishment  were  stacked  in  the  farmstead,  and  there  was  no 
other  farm-yard  attached  to  the  mansion-house,  nor  any  house  or 

(a)  Supra,  YoL  8,  623. 
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cottage  on  the  farm,  rendering  it  convenient  to  be  let  as  a  separate 
farm,  the  farmstead  comprising  only  the  usual  and  necessary  farm 
outbuildings.  With  the  exception  of  the  arable  land  comprised  in  the 
farm,  there  was  no  arable  land  in  connection  with  the  mansion- 
house  available  for  supplying  the  establishment  with  farm  produce, 
and  the  fodder  and  straw  for  the  horses  were  always  during  the 
testator's  residence  at  Sandhill  Park  supplied  from  the  farm. 

Sir  John  Hesketh  Lethbridge  now  presented  his  petition,  praying 
as  above,  and  also  applied  in  Chambers  to  be  let  into -enjoyment  of 
the  right  of  sporting  over  the  whole  estate. 

Sir  Fitiroy  Kelly  and  Mr.  SpringaU  Thompson,  in  support  of 
the  applications. — The  word  "  premises"  in  a  devise  would  pass  the 
Home  Farm,  which  is  so  connected  with  the  mansion  as  to  form 
a  part  of  its  appurtenances.  Doe  v.  Willis^  (a)  Blackburn  v. 
Edgeley.  (6)  The  principle  of  the  former  decision  governs  this 
case  ;  the  testator  intended  the  tenant  for  life  to  occupy  the  man-> 
sion-house  in  as  convenient  and  beneficial  a  manner  as  he 
did  himself,  and  *  with  the  right  of  sporting,  which  he  could  *  89 
not  intend  to  be  let. 

Mr.  Greene  and  Mr.  Piggott^  for  the  trustees  and  for  the  first 
tenant  for  life  of  the  Luxborough  estate,  did  not  oppose. 

Mr.  Elmsley  and  Mr.  Cadman  Jones^  for  persons  entitled  in 
remainder  to  the  Luxborough  estate.  —  The  former  case  does  not 
decide  the  present.  The  park  was  held  to  be  included,  because  it 
was  so  connected  with  the  house  that  the  house  could  not  be  con- 
veniently occupied  without  it.  The  Home  Farm  is  not  connected 
with  the  house  in  any  other  way  than  that  the  testator  kept  it  in 
hand.  '^  Premises,"  as  was  decided  before,  is  to  be  understood 
here  in  its  popular  sense :  now  the  popular  sense  of  '^  premises  "  is 
certainly  confined  to  property  connected  with  a  house.  That  the 
testator  supplied  his  house  from  the  farm  does  not  establish  such  a 
connection ;  he  might  have  held  a  farm  five  miles  off  in  the  same  way 
and  for  the  same  purposes,  and  could  any  one  have  said  that  the 
farm  then  was  part  of  the  premises.  As  for  the  sporting,  there 
is  no  pretence  for  treating  it  as  part  of  the  premises.     It  was  not 

(a)  7  C.  B.  709.  (6)  1  P.  Wms.  699. 
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enjoyed  by  the  testator  as  incidenf  to  the  mansion-house,  but  was 
an  incident  to  his  ownership  of  the  ground  over  which  it  was 
enjoyed. 

aS'iV  F.  Kelly  ^  in  reply. 

Judgment  reserved. 

March  22. 

The  Lord  Justice  Turner,  after  stating  the  prayer  of  the 
petition,  proceeded  as  follows :  — 

Tlie  trustees  of  the  will  are,  it  appears,  willing  to  agree  to 
*  40  what  is  asked  by  the  petition,  if  the  Court  will  *  sanction  it. 
Whether  the  Court  ought  to  do  so  or  not  depends,  as  it  seems 
to  me,  on  the  meaning  to  be  attached  to  the  word  "  premises " 
contained  in  the  occupation  clause.  That  this  word  as  used  in  the 
.will,  is  to  be  understood  as  used  in  its  popular  and  not  in  its  techni- 
cal sense,  we  have  already  decided ;  and  the  question,  therefore,  is, 
whether  the  word,  taken  as  used  in  the  popular  sense  ought  to  be 
held  to  embrace  the  Home  Farm  and  the  other  lands  which  the 
petitioner  claims  to  be  allowed  to  occupy  rent  free.  —  [His  Lord- 
ship here  stated  the  circumstances  of  the  Home  Farm  to  the  same 
effect  and  nearly  in  the  same  words  as  above.]  —  So  far,  therefore, 
as  the  question  of  convenience  is  concerned,  we  may  consider  it 
clear  that  it  is  very  desirable  for  the  occupier  of  the  mansion-house 
to  have  the  occupation  of  this  farm,  and  that  the  testator  so  con- 
sidered ;  but  the  facts  certainly  do  not  show  that  the  mansion- 
house  cannot  well  be  occupied  and  enjoyed  without  the  farm,  or 
even,  if  that  would  be  sufficient,  that  the  testator  considered  the 
farm  as  a  necessary  adjunct  to  the  mansion.  The  farm  produce 
may,  no  doubt,  be  more  conveniently  procured  by  the  occupier  of 
the  mansion  from  this  farm  ;  but  he  may  purchase  it  from  the  ten- 
ant, or  if,  as  was  suggested  in  argument,  the  tenant  would  be 
prevented 'by  his  lease  from  selling  it,  he  may  purchase  it  else- 
where. It  was  not  the  object  of  this  occupation  clause,  as  I  con- 
ceive, to  save  the  devisee  expenses  of  this  nature,  but  merely  to 
provide  him  with  a  residence  at  the  discretion  of  the  trustees. 
The  testator  has  given  him  an  annuity  to  meet  the  expenses.  The 
word  "  premises,"  as  used  in  this  clause,  must,  I  think,  be  taken 
to  mean  premises  in  immediate  connection  with  the  mansion,  and 
[32] 
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without  the  oocupatiou  of  which*  the  mansion  could  not  be  conven- 
iently occupied  and  enjoyed  ;  and  it  was  upon  this  ground  we  held 
the  petitioner  to  be  entitled  to  the  occupation  of  the  park. 
The  testator  has  created  a  clear  •  trust  of  the  rents  and  prof-  *41 
its  of  his  estate  for  the  payment  of  his  debts,  and  a  clear  dis- 
position cannot  be  limited  and  cut  down  by  uncertain  words. 
Some  observations  which  fell  from  me  when  the  case  was  last 
before  the  Court  were  relied  upon  on  the  part  of  the  petitioner ; 
but  what  I  then  said  had  reference,  of  course,  to  the  question  then 
before  us,  —  the  occupation  of  the  park,  which  was  in  imme* 
diate  connection  with  the  mansion,  —  and  I  do  not  think  that  the 
clauses  to  which  I  then  referred,  as  indicating  an  intention  as  to 
property  in  immediate  connection  with  the  mansion,  can  have  the 
same  effect  attributed  to  them,  with  reference  to  this  farm,  which 
is  more  remotely  connected  with  it.  As  to  the  other  lands,  the 
occupation  of  which  is  claimed  hj  this  petition  the  case  is  even 
more  difficult  than  as  to  the  Home  Farm,  and  I  am  of  opinion, 
therefore,  that  this  petition  must  be  dismissed  ;  but  as  the  testator 
has  expressed  himself  so  loosely  in  the  will,  I  think  we  may  ven- 
ture to  give  the  costs  of  all  parties  out  of  the  estate.^ 

There  was  a  further  question  raised  before  us  upon  an  adjourned 
summons  as  to  the  right  of  sporting.  I  think  it  clear  that  this 
right  is  in  the  trustees,  and  that  there  was  no  foundation  for  Sir 
J.  H.  Lethbridge's  claim  to  the  right.  He  must,  therefore,  be 
ordered  to  pay  what  he  has  received  on  that  account,  and,  if  it  is 
insisted  upon,  I  think  he  must  pay  the  costs  of  the  summons  and 
the  adjournment  of  it  into  Court ;  but  of  course  the  trustees  must 
not  let  the  right  of  shooting  over  the  property  of  which  Sir  John 
is  in  possession  under  our  order. 

Thb  Lord  Justice  Knight  Bruce.  —  My  view  is  the  same. 

>  See  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1426. 
vol.  rv.  3  [  88  ] 
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♦42  BURDON  v.   BARKUS. 

1862.    Februaiy  22,  26,  27,  28.    March  22.    Before  the  Lords  Justices. 

The  plaintiff  was  lessee  of  seams  of  coal  for  a  term  of  years  and  had  abandoned 
the  working  of  the  upper  seams  as  unprofitable.  In  1845,  he  entered  into 
partnership  for  working  the  upper  seams  with  the  defendant,  his  colliery 
manager.  In  1857,  the  upper  seams  having  been  worked  as  far  as  could  be 
done  from  the  existing  pits,  the  defendant,  with  the  privity  and  approbation 
of  the  plaintiff,  sunk  a  new  pit  at  considerable  expense,  which  was  defrayed 
out  of  the  partnership  moneys.  In  1858,  differences  having  arisen,  the  plain- 
tiff gave  the  defendant  notice  to  dissolve  the  partnership,  which  notice  the 
defendant  refused  to  receive,  insisting  that  the  understanding  had  been  that 
the  partnership  should  continue  for  the  whole  duration  of  the  lease.  The 
new  pit  was  only  just  finished.  No  express  agreement  as  to  the  duration  of 
the  partnership  was  proved.  ^ 

Held,  afiirming  the  decision  of  the  Court  below,  that  the  burden  of  establishing 
that  there  was  more  than  a  partnership  at  will  lay  upon  the  defendant,  and 
that,  in  the  absence  of  such  proof,  the  plaintiff  was  entitled  to  dissolve  the 
partnership  at  his  pleasure,^  and  the  defendant  could  not  claim  any  interest 
in  the  seams  of  coal. 

But,  held,  that  an  inquiry  had  rightly  been  directed  whether  any  and  what  sum 
ought  to  be  allowed  to  the  defendant  in  respect  of  the  expenditure  on  the 
new  pit.* 

This  was  an  appeal  by  the  defendant  from  a  decree  of  Vice- 
Chancellor  Stuart. 

In  and  before  the  year  1845,  the  plaintiff  was  lessee  under  Lord 
Ravensworth  of  The  Team  Colliery  at  a  dead  rent  of  2000Z.,  for 
which  he  was  entitled  to  take  1200  tons  of  coal  from  the  lower 
seams  and  210  from  the  upper ;  a  teiitale  rent  or  royalty  being 
chargeable  for  over-workings  at  25«.  per  ton  from  the  lower  seams 
and  15«.  per  ton  from  the  upper.  This  lease  woidd  have  expired 
in  1852.  In  1849  a  renewed  lease  was  granted  to  the  plaintiff  for 
twenty-five  years  from  1st  January,  1849.  The  plaintiff  had  con- 
tinuously worked  the  lower  seams,  but  the  working  of  the  upper 
had  before  1845  been  abandoned  as  unprofitable.  Neither  of  the 
leases  included  fire-clay  or  ironstone,  but  it  was  customary  for  the 

1  See  Skinner  v.  Tinker,  34  Barb.  333 ;  Eagle  v.  Bucher,  6  Ohio  St.  295 ; 
3  Kent  (11th  ed.),  63;  Howell  v,  Harvey,  6  Ark.  480;  1  Lindley  Partn.  (Eng. 
ed.  1860)  179 ;  Collyer  Partn.  (6th  Am.  ed.)  §  109. 

'  See  1  Lindley  Partn.  (Eng.  ed.  1860)  69-62. 
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lessees  to  work  them,  paying  a*  rent  which  was  afterwards  agreed 
on  with  the  lessor. 

In  1845  the  defendant  was  colliery  agent  to  the  plaintiff;  and 
in  that  year  a  verbal  agreement  was  entered  into  between 
them  for  working  the  upper  seams  and  the  *  iron-stone  and  *  43 
fire-clay  in  partnership.  One  of  the  questions  in  the  cause 
was,  whether  this  partnership  was  to  last  during  the  whole  term  ; 
but  it  is  sufficient  to  say  that  the  Court  did  not  consider  that  an 
agreement  to  that  effect  was  proved. 

About  the  year  1857  the  coal  in  work  in  the  upper  seams  being 
nearly  exhausted,  the  defendant,  having  the  management  of  the 
concern,  proceeded  to  sink  a  new  pit,  called  The  Meadow  Pit,  for 
the  purpose  of  reaching  other  coal.  Moneys  were  borrowed  for 
the  purpose  of  sinking  this  pit,  and  profits  of  the  partnership  col- 
liery were  applied  in  sinking  it  and  in  payment  of  the  moneys  bor- 
rowed for  that  purpose.  The  plaintiflF  was  fully  awai^e  of  the  pit 
being  in  the  course  of  being  sunk,  and  frequently  saw  the  work 
during  its  progress ;  it  was  not  shown  that  he  ever  made  any 
objection  to  it,  and  the  Court  considered  the  effect  of  the  circum- 
stances to  be  that  he  sanctioned  it.  This  pit  was  finished,  or 
nearly  so,  when  the  bill  was  filed. 

Disputes  having  arisen  between  the  parties,  the  plaintiff  on  the 
18th  of  August,  1858,  served  the  defendant  with  a  notice  to  dis- 
solve the  partnership,  which  notice  the  defendant  refused  to 
accept,,  insisting  that  the  partnership  was  to  continue  as  long  as 
the  lease.  On  the  24th  of  August  the  plaintiff  filed  his  bill  for  a 
dissolution. 

On  the  18th  of  December,  1861,  Vice-Chancellor  Stuart  made 
a  decree  which  was  in  part  to  the  following  effect :  — 

Declare  the  partnership  dissolved  from  the  date  of  the  decree. 

Declare  that  the  defendant  is  not  entitled  to  any  interest  in  the 
seams  of  coal  comprised  in  the  lease  of  13th  May,  1849. 

*  Order  the  following  accounts  and  inquiries :  —  *  44 

1.  An  account  of  all  dealings  and  transactions  between  the 
plaintiff  and  the  defendant  as  copartners. 

•  2.  An  account  of  the  credits,  property,  and  effects  of  and  now 
belonging  to  the  said  copartnership. 

8.  An  inquiry  whether,  having  regard  to  the  terms  of  the  part- 
nership and  to  the  purposes  for  which  the  works  at  the  pit  called 
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Tlie  Meadow  Pit  were  erected,  made,  and  formed,  and  are  now 
used  and  capable  of  being  used,  and  the  circumstances  under  which 
the  expenses  of  the  said  works  were  discharged  and  defrayed,  any 
and  what  sum  ought  to  be  allowed  in  respect  of  such  expenses. 

4.  An  inquiry  whether,  having  regard  to  the  state  of  the  stock 
and  plant  of  the  said  partnership  and  to  the  purposes  for  which  it 
is  capable  of  being  profitably  used  by  the  plaintiflF,  the  same  ought 
to  be  valued  as  the  stock  and  plant  of  a  going  concern,  or  on  any 
and  what  other  footing ;  and  it  is  ordered  that  the  same  be  valued 
according  to  the  result  of  such  inquiry. 

Adjourn  further  consideration. 

The  defendant  appealed  from  this  decree. 

Mr.  Bacon  and  Mr.  Marten^  for  the  plaintiff,  in  support  of  the 
decree.  —  This  is  a  mere  case  of  a  partnership  at  will  for  working 
the  mine.  It  cannot  be  inferred  that  the  partnership  was  to  last 
as  long  as  the  lease :  an  express  agreement  to  that  effect  must  be 
proved.  Frost  v.  Moulton.  (a)  There  is  nothing  to  show  that  the 
term  ever  became  partnership  property ;  the  partnership  was 
merely  in  working  the  mine,  and  nothing  became  partnership 

property  but  what  was  raised.  The  plaintiff  has  the  legal 
♦  45    *  estate,  and  had  it  before  the  joint  working  commenced ; 

the  onus,  therefore,  is  on  tlie  defendant  to  show  that  the 
mine  is  not  the  plaintiff's  sole  property.  There  is  no  agreement 
in  writing,  and,  if  part  performance  is  relied  on,  the  agreement 
must  be  distinctly  proved  ;  but  here  there  is  a  conflict  of  evidence, 
and  no  such  agreement  as  the  defendant  alleges  is  established. 
Sugd.  Vend.  &  Purch.  (6)  The  defendant  is,  at  best,  in  the  same 
position  as  if  he  were  seeking  specific  performance,  and,  we  sub- 
mit, in  not  so  good  a  one,  for  he  is  seeking  relief  to  obtain  which 
he  ought  to  have  filed  a  cross-bill. 

Mr.  Malins  and  Mr.  Hobhouse,  for  the  defendant.  —  The  course 
of  dealing  between  the  parties  has  made  the  colliery  partnership 
property ;  the  partnership  was  in  the  colliery.  The  agreement  was 
for  a  partnership  for  the  continuance  of  the  lease  and  any  renew^ed 
lease.    This  agreement  was  not  in  writing,  but  it  was  part  per- 

(a)  21  Beav.  696.  (h)  Page  126  (IStli  edit). 
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formed,  and  the  plaintiff  cannot  dissolve.  But  if  the  partnership 
is  to  be  dissolved,  the  question  is  on  what  terms.  The  stock  ought 
not  to  be  valued,  as  directed  by  the  decree,  but.  sold,  including  the 
leasehold  interest  in  the  seams  of  coal,  the  renewal  enuring  for  the 
benefit  of  the  partnership.  Jackson  v.  Jackson,  (a)  Featherston- 
haugh  V.  Fenwick,  (J)  Crawahay  v.  Maule^  (c)  Fereday  v.  Wight- 
wick^  ((i)  Re  Owen^  (e)  Crawshay  v.  Collins^  (jg)  Clegg  v. 
Fishwick,  (A)  Perrens  v.  Johnson,  (i)  As  to  proving  a  definite 
agreement,  it  is  enough  to  prove  a  course  of  dealing  between  part- 
ners, showing  by  inference  what  the  agreement  was.  The  stock 
was  purchased,  and  the  expenditure  in  sinking  the  fresh  shaft 
incurred  *  on  the  faith  of  the  continuance  of  the  partnership.  *  46 
The  plaintiff,  therefore,  if  he  succeeds  on  the  other  points, 
ought  to  be  charged  with  the  loss  which  the  defendant  will  sustain 
by  the  stock  being  sold  off  separately,  instead  of  the  concern  being 
sold  as  a  going  concern,  and  by  the  expenditure  on  the  shaft,  which 
will  go  for  the  plaintiff's  sole  benefit.  Unity  Joint-Stock  Mutual 
Banking  Association  v.  King,  (i)  Fast  India  Company  v.  Vin- 
centy  (l)  Williams  v.  Farl  of  Jersey,  (w)  Powell  v.  Thomas,  (n) 

Story  V.  Lord  Windsor,  (o)  and  Jefferys  v.  Smith,  (/?)  were  also 

referred  to. 

• 

Mr.  Bacon,  in  reply.  —  The  contention  that  the  coal  mine  was 
partnership  property  is,  in  point  of  evidence,  absurd.  If  there 
had  been  an  agreement  to  that  effect,  the  defendant  might  have 
dissolved  the  partnership  the  next  day,  and  claimed  half  the  mine. 
The  defendant  has  no  claim  in  respect  of  the  expenditure ;  it  was 
not  like  buying  a  house ;  it  was  a  mere  part  of  the  carrying  on  the 
trade.  The  plaintiff  does  not  intend  to  carry  on  the  mine,  and 
cannot  be  charged  with  the  price  of  the  stock  estimated  as  part  of 
a  going  concern. 

Judgment  reserved. 

(a)  9  Ves.  691.  (i)   8  Sm.  &  G.  419. 

(b)  17  Vefl.  298.  (k)  26  Beav.  72. 

(c)  I  Sw.  495,  607,  618,  621.  (0   2  Atk.  88. 

(d)  1R.&U,  46,  49.  (m)  Cr.  &  Ph.  91. 
(«)  4  De  G.  &  Sm.  861.  (n)  6  Hare,  800. 
(g)  16  Ves.  218,  226.  (o)  2  Atk.  630. 

(h)  1  Mac.  &  G.  294.  Ip)  1  Jac.  &  W.  298. 
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Mftrch  22. 

*47        *The  Lord  Justice  Turner,  after  stating  at  length  the 
cases  made  by  the  pleadings,  and  stating  the  decree,  pro- 
ceeded as  follows :  — 

The  defendant  has  appealed  from  this  decree,  and  we  have  now 
to  dispose  of  the  appeal.  In  proceeding  to  do  so,  I  think  it  right, 
in  the  first  place,  to  observe  that,  in  ray  opinion,  the  Vice-Chan- 
cellor's decree  was  well  calculated  to  do  substantial  justice  between 
the  parties,  and  that  both  of  them  would,  in  my  judgment,  have 
done  well  to  abide  by  it ;  but  as  they  have  not  thought  proper  to 
do  so,  there  is  no  other  course  open  to  us  than  to  dispose  of  the 
case  according  to  what,  in  our  judgment,  are  the  strict  legal  rights 
of  the  parties.  In  determining  those  rights  the  first  question  is, 
what  were  the  terms  of  the  partnership  agreed  upon  between  these 
parties  for  working  these  upper  seams,  for  it  is  not  disputed  that 
there  was  a  partnership  agreed  upon  between  them  for  that  pur- 
pose. The  parties  are,  however,  in  direct  conflict  as  to  the  terms 
of  the  partnership,  the  plaintiflf  alleging  that  there  never  was  any 
agreement  for  partnership  otherwise  than  at  will,  and  the  defend- 
ant alleging  that  there  was  an  agreement  for  working  in  partner- 
ship during  the  whole  term  of  the  plaintiff's  interest  in  the  seams 
under  his  then  present  or  any  future  lease.  It  will  be  sufiicient, 
however,  to  consider  whether  the  agreement -as  alleged  by  the 
defendant  is  proved,  for,  if  not,  the  plaintiff  must^  it  would  seem, 
have  been  at  liberty  to  dissolve  the  partnership.  The  Statute  of 
Frauds  is  relied  upon  by  the  plaintiff  in  answer  to  the  defendant's 
case ;  ^  but  whatever  the  agreement  may  have  been,  it  has  been  part 
performed,  and  we  are  bound,  therefore,  as  far  as  may  be  possible, 
to  ascertain  what  the  agreement  was.  In  considering  that  ques- 
tion it  is  to  be  observed  that  the  onus  probandi  rests  upon  the 

defendant,  not  only  because  the  agreement  is  set  up  by  him, 
*  48    but  because  the  plaintiff  *  has  the  legal  interest  in  these 

seams,  and  the  effect  of  the  agreement  alleged  being  to  con- 
stitute the  plaintiff  a  trustee  for  the  defendant,  it  must,  of  course, 
rest  upon  the  defendant  to  prove  that  trust.  Whether  in  strictness 
he  ought  to  be  permitted  to  adduce  and  avail  himself  of  such  proof 

'  See  Smith  v.  Burnham,  8  Sumner,  435,  458,  471;  In  re  Warren,  Da  vies, 
323,  324;  Gray  v.  Palmer,  9  Cal.  616;  Essex  v,  Essex,  20  Bear.  449;  Bunnel 
V.  Taintor,  4  Conn.  568 ;  CoUyer  Fartn.  (5th  Am.  ed.)  §  3,  and  notes. 
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without  having  filed  a  crosa-bill  to  assert  the  title  so  alleged  by 
him,  I  do  not  stop  to  consider,  the  plaintiff  not  having  insisted 
npon  that  objection ;  but  I  think  that  the  plaintiff  must  at  all  events 
be  considered  to  stand  in  the  same  position  as  he  would  have  stood 
in  if  a  cross-bill  had  been  filed,  and  to  be  entitled,  therefore,  to  all 
the  benefit  to  which  he  would  have  been  entitled  if  what  is  con- 
tained in  his  a£Bdavit8  had  been  stated  in  an  answer  to  such  a  bill. 
Looking,  then,  at  this  part  of  the  case  with  reference  to  these  con- 
siderations, how  does  it  stand  ?  The  defendant's  case  rests  primar- 
ily  upon  the  statements  contained  in  his  answer  and  affidavit,  but 
these  statements  are  met  by  counter  statements,  not  less  positive 
or  less  precise,  contained  in  the  affidavits  of  the  plaintiff,  and 
neither  of  the  parties  has  told  us  what  actually  passed  at  the  time 
when  the  agreement  for  the  partnership  was  entered  into.  We 
have  here,  therefore,  nothing  more  than  positive  assertion  on  the 
one  side  and  positive  denial  on  the  other,  and,  looking  at  the  case 
with  reference  to  its  position,  if  a  cross-bill  had  been  filed,  of  course 
tlie  assertion  could  not  prevail  against  the  denial.  [His  Lordship 
then  adverted  to  some  parts  of  the  evidence,  tending  to  show  that 
the  parties  had  not  proceeded  on  the  footing  of  the  partnership 
being  one  coextensive  with  the  duration  of  the  lease.]  I  entirely 
agree  with  the  Yice-Chancellor,  therefore,  that  this  partnership  was 
dissoluble  by  the  plaintiff,  and  that  it  has  been  well  dissolved,  and 
the  parties  having  agreed  that  the  dissolution  shall  take  effect  as 
from  the  date  of  the  decree,  I  think  that  the  declaration  to  that 
effect  is  correct. 

*  There  follows  then  the  declaration  that  the  defendant  is  *49 
not  entitled  to  any  interest  in  the  seams,  and  I  think  that 
this  declaration  is  correct  also ;  there  being,  as  it  seems  to  me,  no 
foundation  for  any  claim  on  the  part  of  the  defendant  to  any  such 
interest  other  than  by  virtue  of  the  partnership  agreement  as 
alleged  by  him,  but  which  agreement  he  has  failed  to  prove.  The 
case  of  Jaduon  v.  JcLckson  (a)  was  referred  to  on  the  part  of  the 
defendant  in  support  of  his  claim  to  a  share  of  the  colliery,  but  it 
does  not  seem  to  me  to  apply  to  the  present  case.  The  property 
in  that  case  had  originally  l)elonged  to  both  sons  in  joint  tenancy, 
but  here  the  defendant  had  originally  no  interest  in  the  property. 

The  partnership  accounts  then  follow  as  of  course,  and  there 

(a)  9  Ves.  691. 
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remain  to  be  considered  only  the  special  inquiries  directed  by  the 
decree.  —  [His  Lordship  then  disposed  of  an  inquiry  as  to  a  tentale 
rent  which  turned  on  special  circumstances.] 

The  next  inquiry  to  be  considered  is  the  inquiry  as  to  the  valua- 
tion of  the  stock  and  plant,  which  is  objected  to  on  both  sides ;  by 
the  defendant  as  importing  that  the  stock  is  to  be  valued,  by  the 
plaintiff  as  importing  that  it  may  be  valued  as  the  stock  of  a  going 
concern.  I  think  that  both  of  these  objections  are  well  grounded. 
There  was  no  agreement  between  these  parties  for  the  stock  and 
plant  being  taken  by  either  party  at  a  valuation  on  the  termination 
of  the  partnership,  and  in  the  absence  of  such  an  agreement  a 
partner  cannot,  as  I  conceive,  be  compelled  to  take,  nor  can  he 
compel  his  copartner  to  take  the  partnership  stock  at  a  valuation.^ 
Each  is  entitled  to  have  the  value  ascertained  by  sale,^  and 
*  50  as  to  the  defendant's  claim  to  have  the  stock  dealt  *  with  as 
tlie  stock  of  a  going  concern,  I  do  not  see  how  it  can  be 
maintained,  for  the  plaintiff  is  certainly  not  bound  to  continue  the 
concern.  I  think,  therefore,  this  inquiry  should  be  struck  out  of 
the  decree. 

The  remaining  inquiry  is  objected  to  by  the  plaintiff  to  whom 
the  appeal  has  of  course  opened  the  objection.  The  inquiry  is  in 
these  terms :  An  inquiry  whether,  having  regard  to  the  terms  of 
the  partnership  and  to  the  purposes  for  which  the  works  at  the  pit 
called  the  Meadow  Pit  were  erected,  made,  and.  formed,  and  are 
now  used  and  capable  of  being  used,  and  the  circumstances  under 
which  the  expenses  of  the  said  works  were  discharged  and  defrayed, 
any  and  what  sum  ought  to  be  allowed  in  respect  of  such  expenses. 
This  inquiry  seems  to  me  to  involve  considerations  of  great  impor- 
tance. It  has  indeed  from  the  first  struck  my  mind  as  opening  the 
most  difficult  question  in  the  cause.  It  arises  thus :  The  coal  in 
work  being  exhausted,  or  nearly  exhausted,  the  defendant,  having 
the  management  of  the  concern,  proceeded  to  sink  the  Meadow  Pit 
for  the  purpose  of  reaching  other  coal.  Moneys  were  borrowed  for 
the  purpose  of  sinking  this  pit,  and  profits  of  the  colliery  both 
before  and  since  the  pit  was  sunk  had  been  applied  in  sinking  it  or 

'  See  Sigourney  v.  Munn,  7  Conn.  11 ;  Evans  v.  Evans,  9  Paige,  178 ;  CoUyer 
Partn.  (5th  Am.  ed.)  §  310;  Conwell  v.  Sandidge,  8  Dana,  278;  Dougherty  v. 
Van  Nostrand,  1  Hoff,  Ch.  68. 

'  See  Lyman  v,  Lyman,  2  Paine  C.  C.  11;  8  Kent,  64;  Leach  v.  Leach,  18 
Pick.  75 ;  Collyer  Partn.  (5th  Am.  ed.)  §  SIO  et  seq. 
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in  payment  of  the  moneys  borrowed  for  that  purpose.  The  plain- 
tiff was  fully  aware  of  the  pit  being  in  the  course  of  being  sunk, 
and  constantly  saw  the  work  during  its  progress,  and  it  does  not 
appear  that  he  made  any  objection  to  it.  Upon' the  evidence  before 
us  he  must,  too,  as  I  think,  be  taken  to  have  been  cognizant  of 
moneys  having  been  borrowed  for  the  work,  for  it  is  sworn  on  the 
part  of  the  defendant  that  he  saw  the  pass-book,  and  he  goes  no 
further  than  to  say  that  he  has  no  recollection  of  having  seen  it. 
He  must  be  taken,  therefore,  to  have  concurred  in  the  sinking  of 
this  pit,  and  in  profits  of  the  concern  being  applied  for  that 
purpose.  *  Then  when  the  pit  is  completed,  or  nearly  com-  •  61 
pleted  he  gives  notice  to  dissolve  the  partnership,  and  the 
effect  of  the  dissolution  is  that  all  the  benefit  to  be  derived  from 
the  pit  will  belong  to  him,  and  the  defendant  will  lose  all  his  share 
of  the  profit  which  has  been  expended  in  making  the  pit.  It  is  to 
meet  this  manifest  injustice  the  inquiry  we  are  now  considering 
has  been  directed,  and  in  my  opinion  has  been  rightly  directed. 
This  is  not  the  case  of  a  mere  tenant  at  will  laying  out  money  on 
the  land  which  he  occupies ;  it  is  not  even  the  case  of  an  ordinary 
partnership  carried  on  upon  property  belonging  to  one  of  the  part- 
ners, and  of  the  partnership  profits  being  laid  out  upon  the  prop- 
erty. In  such  cases  the  expenditure  is  not  necessary,  but  is 
voluntary,  and  the  party  who  makes  or  concurs  in  the  expenditure, 
knowing  the  limit  of  his  interest,  may  well  be  said  to  do  so  at  his 
own  peril.  But  this  is  a  case  of  a  partnership  for  working  a  mine, 
in  which  case,  if  the  partnership  is  to  continue  at  all,  the  expendi- 
ture is  necessary  and  not  voluntary,  and  it  can  hardly  be  that 
where  money  is  necessarily  expended  for  the  benefit  of  a  partner- 
ship, the  partner  expending  it  is  not  entitled  to  be  repaid  out  of 
the  partnership  assets.  .  It  is  true  that,  expenditure  being  out  of  the 
partnership  profits,  it  falls  upon  the  plaintiff  no  less  than  upon  the 
defendant,  and  if,  therefore,  no  profit  can  result  to  the  defendant,  it 
may  not  be  just  that  he  should  be  charged  with  it ;  but  the  inquiry 
leaves  this  question  open.  According  to  the  Roman  law,  the  state 
of  circumstances  which  here  exists  might,  and  probably  would,  have 
prevented  the  dissolution  of  the  partnership  ;  but  our  law  certainly 
has  not  gone  to  that  length.  It  leaves  either  partner  at  liberty  to 
dissolve  where  the  partnership  is  not  for  a  definite  period,  but,  in 
giving  effect  to  the  dissolution,  it  deals  with  the  case  according  to 
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what  is  just  and  equitable  between  the  parties.^  It  has 
*  52  indeed  refused  to  interfere  with  the  legal  rights  of  *  the  par- 
ties where  there  has  been  no  fraud,  as  in  AkhurBt  v.  Jach- 
sofiy  (a)  but  it  has  exercised  a  wide  discretion  in  these  cases  at  all 
events  as  to  what  shall  be  considered  as  fraud.  In  Bury  y. 
Allen^  (h)  where  there  was  an  agreement  for  a  partnership  for  a 
term  in  consideration  of  a  premium  of  which  part  was  paid  and  part 
to  be  paid  upon  the  execution  of  the  partnership  deed,  and  the  part- 
nership had  been  commenced  although  the  deed  had  not  been 
executed,  the  partnership  having  been  dissolved  in  consequence  of 
a  quarrel  between  the  parties,  the  Court  held  the  partner  who  in 
part  paid  the  premium  and  had  afterwards  been  excluded  from  the 
business  to  be  entitled  in  the  partnership  accounts  to  credit  for  so 
much  of  the  premium  as  had  not  been  compensated  by  the  period 
for  which  the  partnership  had  lasted.  And  in  Featherstonhaugh  v. 
Turner  {o)  it  was  held  by  the  present  Master  of  the  Rolls,  that  a 
person  selling  a  share  in  his  business  and  becoming  a  partner  with 
the  purchaser  for  an  indefinite  period  would  not  be  permitted  by 
this  Court  to  dissolve  the  partnership  immediately  and  retain  the 
premium,  — that  he  might  indeed  dissolve  the  partnership,  but  that 
he  would  be  compelled  to  repay  the  consideration.  The  principle 
of  these  cases  seems  to  me  to  reach  this  case,  more  especially  hav* 
ing  regard  to  what  was  referred  to  in  the  argument,  —  the  general 
doctrine  of  this  Court  with  reference  to  parties  standing  by  and 
encouraging  expenditure.  I  think,  therefore,  that  this  inquiry  is 
in  substance  right,  but  as  the  details  of  it  were  not  discussed  in 
the  argument,  we  ought,  I  think,  to  hear  the  parties  upon  them  if 
they  desire  it. 

The  Lord  Justice  Knight  Bruce  concurred. 

(a)  1  Sw.  86.  (6)  1  Coll.  689.  (c)  25  Beav.  882. 

>  See  Howell  v.  Harvey,  5  Ark.  280. 
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•In  the  Matter  of  WILLIAM  FREDERICK  WINDHAM,    'SS 

an  alleged  Lunatic. 

1861.    March  7,  8,  10,  11,  12,  IS,  14.    April  28.    Before  the  Lords  Jus- 
tices. 

An  inquirj  was  ordered  as  to  the  sanity  of  a  young  man  of  large  property  on 
the  application  of  a  number  of  his  relations.  The  inquiry  was  proceeded 
with,  and  the  verdict  was  that  the  alleged  lunatic  was  of  sound  mind.  He 
then  presented  a  petition,  praying  that  the  applicants  might  be  ordered  to 
pay  him  his  coats  incurred  on  the  application  for  the  inquiry,  in  the  proceed- 
ings on  the  inquiry  and  on  the  present  application.  The  Court  being  satis- 
fied that  the  conduct  of  the  alleged  lunatic  had  been  such  as  to  render  it  very 
doubtful  whether  he  was  sane,  and  that  the  application  had  been  made  bond 
fidjt  without  any  personal  motive,  and  with  a  view  to  his  best  interests :  HM^ 
that,  assuming  the  Court  to  have  jurisdiction  to  order  the  applirants  to  pay 
the  costs,  such  an  order  ought  not  to  be  made. 

Whether,  no  lunacy  having  been  found,  the  Court  had  jurisdiction  to  deal  with 
the  costs,  q^nagre. 

This  was  a  petition  by  William  Frederick  Windham,  the  prin- 
cipal object  of  which  was  to  obtain  an  order  that  certain  relations 
of  his,  who  had  obtained  an  inquiry  as  to  the  petitioners's  state  of 
mind,  might  pay  the  petitioner  all  his  costs  incurred  in  relation  to 
the  proceedings,  the  inquiry  having  resulted  in  his  being  found  to 
be  of  sound  mind. 

The  petitioner  was  born  on  the  9th  of  August,  1840,  and  his 
fitther  had  died  many  years  before  the  present  proceedings.  His 
mbther  had  married  again,  and  was  now  Lady  Sophia  Giubilei. 
During  the  petitioner's  infancy,  his  estate  was  put  under  the  con- 
trol of  the  Court  in  a  suit  of  Windham  v.  Qiubilei  instituted  on 
his  behalf.  On  attaining  twenty-one  he  became  entitled  as  tenant 
in  tail  in  possesion  to  an  estate  of  about  80002.  a  year,  subject  to 
his  mother's  jointure ;  but  there  were  other  estates  of  about  11,000/. 
a  year  to  which  he  would  become  entitled  in  possession  upon  the 
determination  of  a  trust  for  paying  ofif  incumbrances,  which  was 
expected  to  terminate  in  about  ten  years. 

On  the  9th  of  August,  1861,  the  petitioner  came  of  age,  and 
on  the  30th  of  the  same  month  he  married  a  *  woman  of   *  54 
notoriously  profligate  character,  and  executed  an  antenuptial 
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settlement,  by  which  he  secured  to  her  a  perpetual  rent-charge  of 
800?.  a  year,  to  be  increased  to  1500?.  when  the  estates  were  freed 
from  incumbrances.  The  petitioner  bought  for  her  in  the  same 
year  jewelry  to  the  amount  of  14,000?.,  and  there  was  abundant 
evidence  of  his  conduct  in  other  respects  being  extravagant  and 
reckless  to  a  degree  hardly  consistent  with  sanity. 

In  November,  1861,  fifteen  of  the  petitioner's  near  relations 
applied  for  an  inquiry  as  to  his  state  of  mind.  The  petitioner 
opposed  the  application.  Evidence  was  entered  into  on  both  sides, 
and  the  petitioner  was  visited  by  several  medical  men,  including 
one  of  the  physicians  consulted  by  the  Court  in  lunacy  cases,  who 
saw  him  by  the  direction  of  the  Court.  Ultimately,  on  the  23d  of 
November,  1861,  the  Lords  Justices  directed  an  inquiry,  and,  tlie 
petitioner  insisting  on  a  jury,  the  inquiry  took  place  before  Mr. 
Warren,  one  of  the  Masters  in  lunacy,  and  a  jury  of  twenty-three, 
one  of  whom ,  however,  was  prevented  by  illness  from  attending  to 
the  end  of  the  case.  The  petitioner  attended  in  person  and  was 
examined  at  length,  and  appeared  to  have  conducted  himself  on 
that  occasion  as  a  perfectly  sane  person.  Ultimately,  on  the  28th 
of  January,  1862,  the  jury  returned  a  verdict  in  favour  of  his 
sanity,  which,  however,  was  signed  only  by  fifteen  of  the  twenty- 
two  jurors  who  attended  throughout  the  proceedings. 

Mr.  Windham  then  presented  a  petition  stating  the  order  of 
28d  November,  1861,  by  which  the  inquiry  was  directed  and  all 
persons  restrained  from  interfering  with  his  property  until  further 
order.  The  petition  then  stated  the  proceedings  under  the  inquiry 
and  tlie  verdict  establishing  tlie  petitioner's  sanity,  and  it  prayed 
that  so  much  of  the  order  as  restrained  interference  with  the 
•  55  *  petitioner's  property  might  be  discharged,  and  that  the  per- 
'  sons  who  had  applied  for  the  inquiry  might  be  ordered  to 
pay  to  the  petitioner  his  costs  incurred  on  that  application,  his 
costs  incurred  in  opposing  the  charge  of  unsoundness  of  mind 
before  the  jury  and  his  costs  of  the  present  application,  and  somo 
other  minor  costs  incurred  in  relation  to  the  proceedings. 

The  case  was  argued* at  great  length  with  reference  to  the  con- 
duct and  motives  of  the  applicants  for  the  inquiry,  and  the  evi- 
dence adduced  on  the  applications,  along  with  much  fresh  evidence, 
was  elaborately  discussed.  The  general  character  of  the  points 
made  will  be  seen  from  the  arguments  and  judgments,  and  it  is 
not  considered  useful  to  give  any  particulars. 
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Sir  H.  M.  Cairns^  Mr.  John  Karslake,  Mr.  Milwardy  and  Mr. 
Rowcliffe^  for  the  petitioner.  —  The  parties  applying  for  the  com- 
mission did  not  make  a  full  and  fair  disclosure  to  the  Court ;  they 
alleged  a  case  amounting  to  one  of  congenital  imbecility,  and  did 
not  disclose  the  perfectly  rational  letters  which  the  petitioner  had 
been  in  the  habit  of  writing,  and  which  were  in  their  own  posses- 
sion, nor  his  known  capacity  to  understand  and  attend  to  matters 
of  business.  The  applicants,  moreover,  recklessly  brought  forward 
eyidence  which  they  must  have  known  would  not  stand  investiga- 
tion, and  which  they  cannot  themselves  have  believed,  and  they 
have  abstained  from  adducing  evidence  which  they  ought  to  have 
adduced,  hardly  any  of  the  applicants  having  given  evidence  before 
the  jury.  The  case  is  a  clear  one  for  making  the  applicants  pay 
the  costs  of  the  proceedings,  if  there  is  jurisdiction  to  do  so, 
and  we  submit  that  there  is  jurisdiction.  The  lunacy  does  not 
exist  till  there  is  a  grant  under  the  sign  manual ;  until  then  the 
jurisdiction  is  in  the  Court  of  Chancery,  which,  having 
*  authority  to  direct  the  proceedings,  must  have  jurisdiction  *56 
to  deal  with  the  costs  of  them.  Anon.,  (a)  Bacon  Abr. 
Court  of  Chancery,  (J)  Re  Cumming.  (js) 

Mr.  Swanstonj  for  Mrs.  Windham. 

Mr.  Selwyn  and  Mr.  Jessel,  for  Lady  Sophia  Oiubilei. 

Mr.  Bacon  and  Mr.  BedweU,  for  the  parties  who  had  applied  for 
the  inquiry.  —  The  case  opened  at  the  bar  is  not  alleged  by  the 
petition,  which  simply  proceeds  on  the  ground  that  the  petitioner 
has  been  found  to  be  of  sound  mind.  The  case  now  made  ought 
to  have  been  brought  forward  when  the  matter  first  came  before  the 
Court.  There  is  no  instance  on  record  of  any  application  like  the 
present ;  the  state  of  things  at  the  time  when  the  commission  was 
applied  for  was  such  that  it  was  an  act  of  kindness  to  the  alleged 
lunatic  to  take  proceedings  for  his  protection,  and  the  only  ques- 
tion then  is,  whether  the  case  made  and  the  evidence  brought  for- 
ward by  the  applicants  were  in  good  faith  and  consistent  with  their 
own  knowledge  and  belief.  It  is  plain  that  they  were,  and  the 
case  of  unsoundness  of  mind  was  so  strong  that  seven  jurors  out 

(a)  2  Atk.  61.  Q>)  Page  450.  (c)  1  De  G.,  M.  &  G.  666. 
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of  twenty-two  dissented  from  the  verdict.  As  to  suppression,  the 
case  was  not  exparte^  and  the  writing  good  business-like  letters  is 
no  proof  that  a  man  is  not  insane ;  it  proves  indeed  that  he  is  not 
imbecile,  but  that  was  not  the  issue.  There  cannot  be  the  slightest 
doubt  that  it  would  have  been  the  best  thing  that  could  have  hap- 
pened to  this  young  man  if  the  finding  of  the  jury  had  been  the 
other  way,  and  the  Court,  even  if  it  has  jurisdiction  to  do  so,  will 
not  visit  with  costs  parties  who  have,  though  unsuccessfully,  taken 
proceedings  for  the  benefit  of  the  alleged  lunatic. 

♦  67       *  Sir  H.  M,   Cairns^  in  reply,  referred  to  Re  Fitzger- 
ald, (a) 

Judgment  reserved. 

April  23. 

The  Lord  Justice  Knight  Bruce.  —  The  petition  of  which  we 
have  now  to  dispose  intituled  "  in  Lunacy  "  and  also  "  in  Chan- 
cery "  is  presented  by  Mr.  William  Frederick  Windham,  a  gentle- 
man of  Norfolk,  who  recently  before  its  presentation  had  been 
alleged  to  be  of  unsound  mind,  and  under  a  petition  for  an  inquiry 
on  that  subject  found  by  a  jury  not  to  be  so,  —  proceedings  which 
gave  rise  to  his  petition  now  before  us  and  to  which  it  relates. 
We  have  accordingly  on  his  part  and  on  the  part  of  the  original 
petitioners,  the  applicants  for  the  inquiry  (respondents  on  the 
present  occasion),  been  called  on  to  consider  in  what  circum- 
stances mental  incapacity  was  thus  ascribed  to  him.  Mr.  William 
Frederick  Windham  attained  majority  early  in  August  last.  He 
is  the  only  child  of  a  gentleman,  also  of  Norfolk,  whom  he  has 
survived  some  years,  but  has  a  mother  living,  who  during  his 
minority  contracted  a  second  marriage,  and  is  now  Lady  Sophia 
Oiubilei.  She  was  then,  and  as  I  believe  continued  to  be,  his  sole 
next  of  kin.  He  has  aunts  and  uncles  paternally  and  maternally, 
who  would  I  believe  be  his  next  of  kin  were  the  mother  not  living. 
He  does  not  seem  to  have  been  at  any  time  a  person  of  a  common 
stamp.  His  habits  from  boyhood  to  majority  and  afterwards,  so 
far  as  the  evidence  before  us  has  brought  them  under  our  observa- 
tion, appear  to  have  been  eccentric,  nor  probably  is  it  too  much 

(a)  2  Sch.  &  Lef.  432,  488. 
[46] 


IN  BE  WINDHAM.  *  58 

to  say  —  peculiar;  he  seems  also  not  to  have  been  judiciously 
brought  up.     That  his  manners,  conduct,  and  condition 
*  should  haye  caused,  as  they  appear  to  have  done,  at  least  *  58 
after  his  father^s  death,  much  anxiety  to  some  if  not  to  all 
of  his  near  relatives  and  connections  on  both  sides  cannot  be 
matter  of  surprise.    In  the  latter  part  of  August  last  (the  month 
in  the  early  part  of  which  as  I  have  said  he  attained  majority),  he 
went  through  a  ceremony  of  marriage  with  a  person  whom  it  is 
not  necessary  to  describe,  a  marriage  which  to  term  one  of  dis- 
paragement and  in  a  very  high  degree  imprudent  is  too  weak  an 
expression,  a  marriage  preceded,  accompanied,  and  followed  by 
acts  and  circumstances  so  strange  and  startling  that,  were  not  the 
evidence  as  to  them  irresistible,  I  should  have  thought  the  com- 
bination impossible  or  incredible.     In  the  following  November 
fifteen  persons,  all,  I  believe,  of  respectability,  all  nearly  connected 
with  him,  some  on  the  father's  and  some  on  the  mother's  side, 
some  of  them  as  uncles-in4aw,  some  as  aunts  and  the  others  as 
uncles,  and  including  three  gentlemen,  who  had  been  with  the 
mother,  his  guardians,  applied  for  the  inquiry  already  mentioned 
(the  present  substitute  for  a  commission  of  lunacy)  against  him. 
He  opposed  it  strenuously,  and  demanded  that  in  the  event  of  an 
inquiry  being  ordered  there  should  be  a  jury.     Many  affidavits 
were  adduced  on  both  sides,  forty-five  I  think  for  the  original 
petitioners  and  twenty-two  against  them,  and  upon  the  whole 
evidence  we  thought  it  right  to  order  an  inquiry  before  one  of  the 
learned  masters  in  lunacy.     Mr.  William  Frederick  Windham  had, 
with  a  view  to  the  application  for  the  inquiry  and  to  the  opposition, 
been  seen  professionally  by  several  medical  men,  including  one 
of  the  eminent  physicians  of  whose  assistance  the  Court  is  in  the 
habit  of  availing  itself  on  such  occasions.    That  gentleman  had 
seen  him  on  our  behalf.     His  report  and  the  undisputed  facts 
(especially  but  not  exclusively  those  to  which  I  have  particularly 
referred)   were  such,  in  our  judgment,  as  to  render   an 
*  interview  between  Mr.  William  Frederick  Windham  and  *  69 
ourselves  wholly  superfluous ;  as  no  calmness,  no  sobriety 
of  demeanour,  no  apparent  amount  of  coUectedness  on  his  part 
could  possibly,  we  were  convinced,  justify  us,  towards  the  young 
gentlemen,  towards  society,  or  towards  ourselves,  in  refusing  the 
inquiry.    We,  therefore,  deliberately,  and  I  think  rightly,  abstained 
from  the  unusual  proceeding  of  seeing  the  alleged  lunatic  before 
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directing  the  inquiry.  When  I  say  "  unusual  proceeding  "  I  refer 
merely  to  tlie  time  anterior  to  ordering  a  commission  or  an 
inquiry.  Since  the  appointment  of  Lords  Justices,  however,  they 
have  more  than  once  had,  but  I  am  informed  that  since  Lord 
Hardwickb's  time  not  in  any  instance  has  the  Lord  Chancellor  or 
Lord  Keeper  or  have  the  Lords  Commissioners  of  the  Great  Seal 
had  a  personal  interview  with  an  alleged  lunatic,  preliminarily  to 
determining  whether  to  refuse  or  issue  a  commission  or  refuse  or 
direct  an  inquiry  of  lunacy,  for  the  purpose  of  aiding  in  deciding 
that  question.  Such  an  examination  by  a  physician  appointed  by 
the  Court  has  for  many  years  been  not  uncommon,  and,  as  I  have 
said,  we  took  that  course  in  the  present  instance.  An  inquiry 
having  been  decided  on,  and  Mr.  William  Frederick  Windham's 
requisition  having  rendered  a  jury  necessary,  a  jury  was  summoned 
and  sworri,  and  a  long,  very  long,  trial  began.  Many  witnesses  — 
forty-eight  for  the  original  petitioners  and  ninety^me  for  the 
present  petitioner,  I  believe — were  examined  before  the  jury.  Some 
of  the  witnesses  seem  to  have  deposed  with  accuracy,  some  not  so 
accurately.  The  number  examined  was  perhaps  excessive,  but 
may  well  be  thought  to  have  been  certainly  not  too  small.  Some 
of  them  had  not  and  some  had  made  affidavits  on  the  occasion  of 
the  application  for  the  inquiry,  nor  were  all  the  deponents  on  that 
occasion  called.     Mr.  William  Frederick  Windham  appeared  in 

person  before  the  Master  and  jury,  between  whom  or  some 
*  60   of  whom,  and  *  especially  the  learned  Master  and  himself, 

much  conversation  took  place.  The  result  was  a  verdict  of 
soundness  of  mind,  in  which  fifteen  certainly  (of  course  more 
than  a  sufficient  number)  of  the  jurymen  concurred.  Those 
fifteen  alone  signed  their  names  as  assenting.  With  regard  to  the 
othef  seven  (for  only  twenty-two  of  the  original  number  were  able 
to  go  through  the  whole  inquiry),  a  written  communication  made 
by  the  learned  Master  to  us  at  our  request  (which  one  of  us  read 
in  Court  on  the  13th  of  March)  showed  that  some  at  least  of 
those  seven  expressly  dissented  from  the  verdict,  and  I  think,  also, 
that  not  one  of  the  seven  assented  to  it — an  absence  of  assent 
which  indeed  would,  I  suppose,  have  been  properly  presumable 
from  the  absence  of  their  signatures. 

What  previously  to  the  verdict  were  in  truth  the  views  of  Lady 
Sophia  Oiubilei  or  her  present  husband  on  the  subject  of  the 
inquiry  or  in  connection  with  it,  I  have,  I  acknowledge,  been 
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unable  to  satisfy  myself.  The  main  object  of  the  petition  now 
before  us,  its  only  object  as  to  which  there  has  been  any  dispute, 
is  to  charge  the  original  petitioners,  or  some  of  them,  with  Mr. 
William  Frederick  Windham's  costs  incurred  on  the  application 
for  the  inquiry,  his  costs  incurred  in  opposing  the  allegation  of 
unsoundness  before  the  jury,  and  his  costs  of  the  present  and  some 
other  applications  in  the  matter.  This  demand  of  costs  is  based 
not  merely  on  the  ground  of  his  opposition  before  us  originally 
and  before  the  Master  and  jury  afterwards,  and  of  the  verdict,  but 
upon  additional  suggestions,  namely,  that,  as  it  has  been  at  least 
indirectly  intimated  on  his  behalf,  some  if  not  all  of  the  applicants 
for  the  inquiry  were,  or  one  of  them  was,  actuated  by  improper 
motives,  and  that  in  applying  for  the  inquiry  the  original  petition- 
ers, while  keeping  back  evidence,  documentary  and  oral, 
within  the  knowledge  *  and  power  at  least  of  some  of  them  *  61 
which  bore  against  their  theory  of  Mr.  William  Frederick 
Windham's  mental  unsoundness,  brought  forward  m  its  favour 
exaggerated  and  inaccurate  testimony  which  they  knew  to  be 
exaggerated  and  inaccurate,  or  might  with  fair  or  reasonable 
diligence  have  ascertained  to  be  so.  It  is  observable,  however, 
that  the  petition  now  before  us  does  not  allege  malice,  bad  faith, 
improper  conduct,  or  bad  motive  on  the  part  of  any  of  the  origi- 
nal petitioners,  and  that  Mr.  William  Frederick  Windham  has  not 
made  an  affidavit.  And  it  appears  to  me  that  the  evidence  before 
us  in  November  last,  the  evidence  before  the  jury,  and  the  affi- 
davits made  since  the  verdict,  do  not,  taken  together,  make  out  a 
case  of  malice,  bad  faith,  improper  conduct,  or  bad  motive  on  the 
part  of  the  original  petitioners,  or  any  of  them.  I  do  not  see  any 
reason  for  blaming  or  censuring  any  of  them  upon  the  ground  that 
more  evidence  was  not  adduced  in  November  last  than  was  then 
adduced  before  us,  or  upon  the  ground  that  some  of  the  affidavits 
then  used  are  shown,  as  I  think  that  some  of  them  are  shown,  to 
have  contained  some  exaggerated  and  inaccurate  statements.  The 
facts  then  and  now  undisputed,  which  were  stated  in  the  affidavits 
then  before  us,  were  more  than  sufficient  in  my  judgment  to 
render  it  our  plain  and  unavoidable  duty  to  direct  the  inquiry, 
which  if  we  had  declined  to  do  we  should,  as  I  continue  to  think, 
have  greatly  erred.  As  to  the  verdict,  with  which  it  is,  I  appre- 
hend, consistent  to  suppose  the  present  petitioner  to  have  been  in 
August  last  of  sound  or  not  of  sound  mind,  I  mean  not  to  say  any 
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thing  either  unfavourable  or  favourable  ;  but  I  am  satisfied  that  if 
upon  and  previously  to  the  23d  of  November  last,  the  day  of 
making  the  order  for  the  inquiry,  there  had  been  before  us,  in 
addition  to  the  affidavits  then  in  existence,  the  whole  of  the  evi- 
dence that  was  before  the  jury,  I  should  have  been  not  less 

*  62   strongly,  not  less  clearly,  convinced,  *  than  at  the   time  of 

joining  in  the  order  for  the  inquiry  I  was  convinced,  that  it 
was  oiir  duty  to  make  that  order. 

Assuming,  however,  as  for  every  present  purpose  I  think  that 
we  ought  to  assume,  the  verdict  to  be  right,  I  am  of  opinion  upon 
all  the  materials  now  before  us,  that  the  presentation  of  the  origi- 
nal petition,  its  prosecution  here,  and  the  prosecution  of  the  inquiry 
before  a  jury,  were  acts  perfectly  consistent  with  the  original 
petitioners'  duty  legally  and  morally  to  Mr.  William  Frederick 
Windham  and  to  society.  Much  stress  was  laid  in  argument  on 
the  circumstance  that  most  of  the  original  petitioners,  and  espec- 
ially Major-General  Windham,  one  of  the  uncles  (he  had  made 
affidavits),  did  not  present  themselves  for  examination  before  the 
jury.  But  no  complaint  or  application  was  made  to  this  Court  on 
the  subject,  and  I  think  tlie  circumstance  wholly  immaterial,  con- 
sidering what  evidence  there  otherwise  was. 

A  very  long  time  (as  has  been  said  already)  was  occupied  by  the 
investigation  before  the  jury.  For  that  length,  however,  the  origi- 
nal petitioners  and  their  agents  and  advisers  are,  in  my  opinion, 
not  exclusively,  if  they  are  at  all,  censurable.  I  do  not  say  that 
they  are  at  all  so. 

I  conceive  that  the  demand  for  costs  made  by  the  last  (the 
present)  petition  is  without  foundation,  and  that,  except  so  'far  as 
it  was  of  course  and  unopposed,  it  should  not  have  been  presented. 

That  Mr.  W.  F.  Windham  has  incurred  a  heavy  expenditure  in 

resisting  the  original  petitioners'  proceedings  must,  I  suppose,  be 

true ;  but  if  we  assume  him  to  have  been  always  of  sound 

*  63    mind,  it  must,  I  think,  be  *  considered  that  his  own  acts  and 

conduct  were  the  occasion  of  the  cause  of  those  proceedings, 
necessarily  expensive  also  as  well  as  painful  to  others.  From  the 
order  directing  the  inquiry,  though  there  could  not,  I  believe,  have 
been  an  appeal  to  the  House  of  Lords,  there  was  possibly  a  right 
of  appeal  to  her  majesty  in  council.  That,  however,  is  a  point  on 
which  I  do  not  mean  to  state  any  opinion.  But  whether  tlie  right 
existed  or  did  not  exist,  neither  intention  nor  wish  to  appeal  was 
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suggested.  If  any  such  suggestion  had  been  made,  the  execution 
of  the  order  would  probably  have  been  suspended.  In  executing 
it,  I  am  fully  persuaded  that  every  one  of  the  twenty-two  jurymen 
desired  and  meant  and  endeavoured  to  do  his  duty.  The  verdict, 
considered  as  erroneous,  may  reasonably,  I  think,  have  given,  and 
still  give,  pain  to  the  well-wishers  of  Mr.  W.  F.  Windham ;  but 
considered  as  not  erroneous,  and  therefore  as  declaring  the  truth 
of  the  case,  ought  not,  I  suppose,  to  be  regretted,  whatever  its 
effect  on  his  subsequent  life.  I  will  conclude  by  adding,  —  with 
reference  to  some  observations  made  by  the  leading  counsel  for 
Mr.  W.  F.  Windham  during  his  reply  on  the  subject  of  the  com- 
munication made  to  us  at  our  request  on  the  13th  of  March  by  the 
learned  Master,  observations  which  I  thought  at  the  time  not 
unlikely  to  be  misconstrued,  but  which,  I  was  and  am  sure, 
were  not  intended  by  that  distinguished  comisel  unkindly  towards 
any  person  or  in  a  wrong  spirit,  —  that  the  whole  of  that  commu- 
nication appeared  to  me  then,  and  still  appears  to  me,  to  have 
been  regularly  and  properly  within  the  line  and  limits  of  the  duty 
of  the  learned  Master  as  a  judicial  functionary  of  this  Court ;  nor 
will  I  omit  to  say,  if  I  may  take  the  liberty  of  saying,  that,  so  far 
as  the  course  and  conduct  of  the  inquiry  have  been  brought  to  my 
knowledge,  Mr.  Warren  appears  to  me  to  have  presided  ably  and 
well  over  an .  investigation  which  was  rendered  one  of  some 
difficulty,  *  great  anxiety,  and  much  labour.  The  present  *64 
respondents  (the  original  petitioners)  do  not,  I  suppose,  ask 
for  any  costs. 

The  Lord  Justice  Turner.  —  This  is  the  petition  of  a  gentle- 
man, as  to  whom  an  inquiry  was  directed  to  be  had  before  a  jury, 
whether  he  was  of  sound  mind  and  sufficient  for  the  government 
of  himself  and  his  estates.  The  jury  have  found  him  to  be  of 
sound  4nind,  so  that  he  is  sufficient  for  the  government  of  himself 
and  his  estates ;  and  this  petition  prays  that  the  costs  of  the  origi- 
nal application  to  us  for  the  inquiry,  and  the  costs  of  the  proceed- 
ings consequent  on  that  application,  may  be  paid  by  the  parties  by 
whom  the  application  was  made.  No  case  was  cited  at  the  bar, 
and  after  a  search  which  has  been  made  none  can  be  found,  in 
which  any  such  order  as  is  asked  by  this  petition  has  ever  been 
made  or  even  applied  for,  and  I  cannot,  therefore,  but  feel  some 
doubt  whether  there  is  jurisdiction  to  warrant  such  an  order  being 
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made.  The  order  under  which  the  inquiry  is  to  he  made  issues, 
indeed,  from  the  Court  of  Chancery,  and  the  answer  to  the  inquiry 
is  returned  into  that  Court ;  and  if  the  lunacy  be  found,  the  pro- 
ceedings under  it  are  regulated  and  carried  on  according  to  the 
course  and  are  aided  by  the  process  of  the  Court,  the  care  and 
custody  of  lunatics  and  their  estates  being  in  the  Crown  as  parens 
patrice^  and  the  Crown  being  in  those  respects  gv^  a  trustee  ;  but 
if  the  lunacy  be  not  found,  there  can  be  no  trust  or  duty  in  the 
Crown  on  which  the  power  of  the  Court  can  attach,  and  I  am  not 
satisfied  that  the  mere  fact  of  the  order  having  issued  from  the 
Court  can  give  it  jurisdiction  to  deal  with  the  costs  incurred  in 
the  issuing  or  prosecution  of  it,  the  order  issuing  not  ex  debito 
juditice^  but  in  the  exercise  of  the  discretion  of  the  Court, 
*  65  and  having,  when  issued,  *  performed  its  functions.  It  is  not 
in  ordinary  course  for  a  court  of  justice  to  deal  with  the 
costs  of  proceedings  when  the  substantial  question  in  the  case  has 
been  previously  disposed  of.  I  should  add,  too,  that  if  the  lunacy 
be  not  found,  it  would  be  difficult  to  say  that  there  could  be  any 
jurisdiction  over  the  alleged  lunatic  as  to  costs,  however  vexatious 
or  unnecessarily  prolonged  his  defence  may  have  been,  and  it  is 
hard  to  suppose  that  there  can  be  jurisdiction  over  the  one  party 
and  not  over  the  other.  The  case  before  Lord  Hardwicke,  which 
was  cited  in  the  argument,  was  differently  circumstanced.  It  was 
a  case  in  which  the  writ,  after  it  had  been  ordered  to  be  issued, 
had  been  improperly  held  back,  and  the  jurisdiction  would  of  course 
remain  whilst  the  writ  was  in  force.  I  have  mentioned  this  matter 
of  jurisdiction,  however,  only  to  prevent  its  being  considered  that, 
in  proceeding  to  dispose  of  this  case  upon  the  merits,  we  have 
affirmed  the  existence  of  the  jurisdiction,  and  have  established  a 
precedent  for  ftiture  cases.  The  absence  of  jurisdiction  was  not 
insisted  upon  in  the  argument  before  us,  and  the  point  is  of  too 
much  importance  to  be  disposed  of  without  full,  investigation  and 
discussion.  I  should  not  be  content  to  dispose  of  it  without  a  full 
examination,  not  merely  of  the  early  proceedings  in  lunacy  under 
writs  directed  to  the  escheator,  with  which  I  believe  the  proceed- 
ings originally  commenced,  but  also  of  other  proceedings  under 
similar  writs.  I  am  the  less  disposed  to  enter  into  this  question 
of  jurisdiction  as  the  discussion  before  us  involved  considerations 
affecting  the  character  and  conduct,  of  some  at  least,  of  the  parties 
to  these  proceedings,  and  it  is,  I  think,  due  to  those  parties  tliat  we 
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should  state  our  opinions  upon  those  points.  For  the  purposes  of 
this  case,  therefore,  I  assume  that  we  have  jurisdiction  to  give  the 
costs  which  are  asked  by  this  petition. 

*  The  first  question  which  then  arises  is,  by  what  principle  *  66 
we  ought  to  be  guided  in  giving  or  refusing  these  costs. 
This  petition  states  no  more  than  that  the  verdict  of  the  jury  has 
been  found  in  favour  of  the  petitioner.  I  have  no  hesitation  in 
saying  that  I  should  not  think  it  right  to  give  these  costs  or  any 
part  of  them  upon  that  ground  alone.  The  Crown,  as  I  have 
already  observed,  has  the  care  and  custody  of  the  persons  and 
estates  of  lunatics  as  parens  patrice.  It  exercises  its  parental 
power  at  the  instance  of  the  relations  or  friends  of  the  alleged 
lunatics  who  apply  to  it  on  their  behalf,  and  nothing,  in  my 
opinion,  could  be  more  prejudicial  to  the  welfare  of  the  unfortunate 
persons  on  whose  behalf  such  applications  are  made,  than  to  give 
any  countenance  to  the  notion  that  the  applications  will  of  neces- 
sity subject  the  persons  by  whom  they  are  made  to  the  payment 
not  merely  of  their  own  costs,  but  of  all  the  costs  which  may  be 
incurred,  if  in  the  result  the  verdict  of  a  jury  should  establish  that 
the  applications  cannot  be  supported.  To  lay  down  any  such  doc- 
trine would,  in  many  instances  at  least,  go  far  to  paralyze  the 
power  of  the  Crown,  and  to  deprive  those  who  may  unhappily  be 
visited  by  mental  disease  of  the  care  and  protection  which  by  virtue 
of  that  power  is  thrown  around  them  in  the  exercise  of  the  juris- 
diction in  lunacy.  Analogy  is  not  wanting  to  show  that  no  such 
doctrine  can  be  maintained.  The  Crown  as  parens  patrice  has  the 
care  of  infants  no  less  than  of  lunatics,  and  it  is  certainly  not 
according  to  the  ordinary  course  of  the  Court  of  Chancery,  that 
persons  invoking  the  aid  of  the  Court  on  behalf  of  infants  should 
be  subjected  to  the  costs  consequent  upon  the  application  for  such 
aid,  where  the  application  has  been  made  with  a  view  to  the  benefit 
of  the  infant.  There  is  indeed  a  distinction  between  the  cases 
of  lunatics  and  the  cases  of  infants.  In  the  one  case  personal 
interest  may  influence  the  proceedings.  In  the  other  it 
*  rarely  does  ^o,  and  in  cases  of  lunacy,  therefore,  it  becomes  *  67 
more  especially  necessary  to  examine  the  motives  with  which 
the  proceedings  have  been  instituted,  in  order  to  ascertain,  as  far 
as  can  possibly  be  done,  whether  they  have  been  instituted  with  a 
view  to  the  welfare  and  benefit  of  the  unfortunate  individual  who 
may  be  the  subject  of  the  application,  or  have  originated  in  per- 
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sonal  motives  or  feelings  on  the  part  of  those  hj  whom  they  have 
been  commenced.  In  several  cases  which  have  come  before  us  we 
have  refused  the  application  for  the  inquiry,  although  the  lunacy 
was  clearly  proved,  upon  the  mere  ground  that  it  could  be  attended 
with  no  benefit  to  the  lunatic ;  and  in  some  of  those  cases,  where 
it  has  appeared  to  us  that  the  application  was  made  from  improper 
motives,  we  have  refused  it  with  costs  ;  and  for  my  part  I  do  not 
hesitate  to  say  that  those  who  institute  a  proceeding  of  this  nature 
from  improper  motives  ought  in  all  cases  to  be  subjected  to  the 
payment  of  all  the  costs  at  whatever  stage  of  the  proceedings  the 
motives  may  become  apparent,  assuming,  of  course,  as  I  am  now 
doing,  that  there  is  jurisdiction  for  that  purpose. 

It  is  necessary,  therefore,  in  my  view  of  this  case,  in  the  first 
place  to  consider  whether  the  application  for  the  inquiry  as  to  the 
sanity  of  this  gentleman  was  made  from  any  improper  motive,  or 
whether  it  was  really  and  bond  fide  made  with  a  view  to  his  interest 
and  benefit.  In  considering  this  question  I  lay  out  of  the  case  the 
affidavits  which  have  been  made  by  those  who  instituted  this  pro- 
ceeding as  to  the  motive  by  which  they  were  influenced  in  institut- 
ing it,  for  I  think  it  would  be  difficult  to  give  weight  to  those 
affidavits  if  the  facts  of  the  case  led  to  a  different  conclusion.  It 
is  upon  the  facts  of  the  case  therefore  I  desire  to  found  my  judg- 
ment.   The  case,  I  think,  may  well  be  looked  at  thus :  Was  or 

was  there  not  reasonable  ground  for  questioning  the  sound- 
*  68   ness  *  of  this  gentleman's  mind  ?  for  if  there  was  not,  it  may 

well  be  that  this  proceeding  originated  in  some  other,  some 
improper,  motive.  To  consider  this  question  in  the  point  of  view 
most  favourable  to  the  petitioner,  we  must  consider  it  as  it  stood 
before  the  jury,  and,  looking  at  it  in  that  point  of  view,  I  find 
myself  quite  unable  to  bring  my  mind  to  the  conclusion  that  there 
was  not  reasonable  ground  for  doubting  whether  this  gentleman's 
mind  was  sound.  The  evidence  satisfies  me  that  this  gentleman 
as  a  child  was  unlike  other  children  ;  that  as  a  boy  he  was  unlike 
other  boys ;  that  as  a  young  man  he  was  subject  to  violent  out- 
bursts of  feeling  and  passion  beyond  what  other  men  are  subject 
to  ;  and  that  when  he  attained  his  full  age  his  conduct  was  extra- 
vagant, thoughtless,  and  wild  to  a  degree  scarcely  consistent  with 
his  being  endowed  with  ordinary  sense  or  understanding.  Every- 
body who  has  attended  to  this  case  must,  I  am  sure,  be  satisfied 
that,  in  thus  stating  it,  I  have  not  gone  beyond  the  facts  which 
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were  proved.  I  have  indeed,  as  I  thiuk,  rather  understated  than 
overstated  the  case.  Such  then  being  the  case  before  the  jury,  the 
question  which  they  had  to  consider,  as  I  view  the  case  now,  and  I 
may  say  as  I  viewed  it  when  the  application  for  the  inquiry  was 
before  us,  was  this,  not,  as  it  was  argued  at  the  bar,  whether  this 
gentleman's  mind  was  congenitally  imbecile  according  to  the  usual 
and  ordinary  meaning  of  the  word  imbecile,  but  whether  his  mind 
was  ever  perfectly  formed,  whether  it  was  not  from  his  birth  un- 
sound in  the  sense  of  being  imperfect.  That  question  the  jury 
have  decided,  and  decided  in  this  gentleman's  favour,  and  I  by  no 
means  intend  to  impugn  their  decision ;  but  if  I  am  asked  to  go 
further  and  to  say  that  there  was  no  question  for  the  jury  to  con- 
sider, I  certainly  am  not  prepared  to  do  so.  I  think  there  was  a 
very  grave  and  serious  question  before  them.  Some  medical  gen- 
tlemen of  great  eminence  took  the  view  which  I  have  ad- 
verted *  to  of  this  gentleman's  competency,  and  it  is  not  to  *  69 
be  forgotten  that  seven  of  the  twenty-two  jurymen,  before 
whom  the  case  was  tried,  did  not  join  in  the  verdict,  and,  as  we 
have  reason  to  believe  from  the  information  which  by  the  consent 
of  both  parties  we  obtained  during  the  argument,  did  not  concur  in 
it.  I  cannot  doubt,  therefore,  that  there  was  a  sufficient  case  to 
justify  the  application  for  the  inquiry  being  made  ;  nor  can  I  doubt 
the  motive  with  which  it  was  made,  when  I  look  to  what  had 
occurred  but  shortly  before,  and  to  the  position,  both  in  point  of 
station  and  fortune,  in  which  this  unfortunate  young  man  has 
placed  himself. 

It  is  said,  however,  that  there  has  been  such  conduct  on  the 
part  of  those  by  whom  the  application  for  the  inquiry  was  made  as 
ought  to  satisfy  us  that  there  were  improper  motives  on  their  part, 
or  as  ought  at  all  events  to  subject  them  to  the  payment  of  the 
costs  which  are  asked  by  this  petition  ;  that  when  the  application 
for  the  inquiry  was  made  they  suppressed  facts  which  were  within 
their  knowledge  and  which  ought  to  have  been  brought  before 
us,  and  that  they  recklessly  adduced  evidence  which  they  knew  or 
might  have  known  to  be  untrue.  The  suppression  charged  is  in 
substance  this :  that  there  was  no  mention,  in  the  evidence  in  sup- 
port of  the  application  for  the  inquiry,  of  the  mode  in  which  this 
gentleman  was  treated  by  his  relations,  of  the  dealings  which  had 
been  had  with  him,  or  of  the  letters  which  had  been  written  by 
him.     These  facts  would  certainly  have  been  of  great  importance 
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if  the  case  alleged  had  been  one  of  pure  imbecility,  they  might 
indeed  have  been  conclusive  on  such  a  case ;  but  looking  to  the 
case  as  I  have  understood  it  to  stand,  not  as  I  have  said  as  a  case 
of  imbecility,  but  of  unsoundness  of  mind  in  the  sense  of  the  mind 
being  imperfect,  such  facts  as  these  become  of  much  less 

*  70    importance.     We  know  from  experience  *  that  very  many 

persons  who  can  write  well,  can  converse  rationally,  and  are 
even  capable  of  dealing  with  their  property,  are  yet  of  unsound 
mind.  It  is  true  that  in  such  cases  the  unsoundness  is  generally 
evidenced  by  delusions,  but  I  certainly  cannot  venture  to  say  that 
it  may  not  be  evidenced  otherwise,  that  the  conduct  of  a  person 
may  not  be  so  extraordinary  as  to  be  in  itself  evidence  of  the 
unsoundness  of  his  mind.  It  is  to  be  observed,  too,  that  much  of 
what  is  alleged  to  have  been  suppressed  had  occurred  long  before 
this  case  had  reached  its  climax,  and  it  is  not  to  be  forgotten  that 
this  gentleman  was  before  the  Court  when  the  inquiry  was  directed, 
and  had  full  opportunity  of  bringing  forward  these  matters  which 
are  alleged  to  have  been  suppressed,  and  indeed  did  bring  forward 
some  of  them.  It  is  not  perhaps  an  unfair  test  of  the  importance 
of  these  matters  to  consider  whether  if  they  had  appeared  before 
us  as  they  did  appear  at  the  trial  we  could  have  refused  to  direct 
the  inquiry ;  and,  according  to  the  best  judgment  I  can  form  upon 
the  question,  I  do  not  think  we  could  have  done  so.  The  case 
would,  to  my  mind  at  least,  still  have  been  doubtful,  and  it  is  for 
a  jury  and  not  for  us  to  try  a  question  of  doubtful  sanity.  At  all 
events,  I  am  satisfied  that  the  circumstance  of  the  facts  referred  to 
not  having  been  brought  forward  upon  the  application  for  the 
inquiry,  would  not  justify  us  in  imputing  to  the  parties  who  made 
the  application  that  they  were  acting  from  any  other  motive  or 
with  any  other  view  than  to  do  what  was  best  for  the  petitioner. 
Then  as  to  the  evidence  adduced  having  been  untrue  or  known  to 
be  untrue  or  to  have  been  such  as  upon  reasonable  inquiry  might 
have  been  discovered  to  be  untrue,  I  see  no  ground  for  this  impu- 
tation. I  have  carefully  read  through  the  cross-examination  of  the 
witnesses  whose  affidavits  were  originally  before  us,  and,  although 

I  have  no  doubt  that  there  was  exaggeration  in  the  testimony 

*  71    of  some  of  them,  the  conclusion  *  to  which  I  have  come  on 

this  point  is  that  many  of  the  material  facts  deposed  to  by 
them  are  in  substance  true.     Upon  the  whole  of  this  very  painful 
case  my  opinion  is  that  the  application  for  this  inquiry  was  made 
[56] 


WILUAMS  V.  AUJ5N*  *  71 

hondfide^  without  any  personal  motive  or  consideration,  and  with 
a  view  to  the  best  interests  of  this  petitioner,  and  I  am  of  opinion, 
therefore,  that  whether  there  is  or  is  not  jurisdiction  to  entertain 
the  present  application,  it  ought  to  he  dismissed  so  far  as  respects 
the  costs.    The  rest  of  the  order  is  of  course. 


WILLIAMS  V.  ALLEN. 
1862.    April  30.    Before  the  Lords  Justices. 

In  ft  suit  insdtoted  bj  ceatuis  que  trust  to  ftdminister  the  trusts  of  ft  settlement 
ftnd  mftke  the  tmstee  liftble  for  the  loss  of  pftrt  of  the  fand,  the  trustee  ftlleged 
bj  his  ftnswer  that  ft  deoeftsed  tenftnt  for  life  hftd  received  the  lost  nioneys, 
ftnd  that  his  personal  representfttives  were  necessftry  parties.  The  plaintiffs 
thereupon  amended  their  bill  bj  making  an  administrator  ad  litem  of  the 
tenant  for  life  a  party :  Hdd^  that  the  estate  of  the  tenant  for  life  was  suffi- 
dentlj  represented,  and  that  it  was  not  necessary  to  have  a  general  adminis- 
trator before  the  Court.* 

Whether  it  was  necessary  that  any  representative  of  the  tenant  for  life  should  be 
a  party  to  the  suit,  quanre. 

This  was  a  motion  to  discharge  an  order  of  the  Master  of  the 
Bolls  directing  a  motion  for  decree  to  stand  over,  with  liberty  to 
the  plaintiffs  .to  amend  bj  adding  parties,  and  ordering  the  plain- 
tiffs to  pay  the  costs  of  the  day. 

The  bill  was  filed  to  administer  the  trusts  of  a  settlement  made 
on  the  marriage  of  Mr.  and  Mrs.  Norman ;  Mr.  and  Mrs.  Norman 
had  died,  and  there  had  been  no  issue  of  the  marriage,  and  upon 
the  death  of  the  survivor  the  ultimate  trust  of  the  settlement  in 
favour  of  the  wife's  next  of  kin  took  effect.  The  next  of  kin  then 
filed  this  bill,  the  substantial  object  of  which  was  to  compel 
the  trustee,  Edward  Allen,  to  replace  a  portion  *  of  the  trust  *  72 
fund  which  had  been  improperly  dealt  with,  and  was  not 
forthcoming. 

The  bill,  in  the  first  place,  was  filed  against  Allen  alone.  He  by 
his  answer  set  up  the  case  that  the  missing  portion  of  the  fund 
was  disposed  of  by  him  at  the  request  of  Mr.  and  Mrs.  Norman, 

"  See  1  Dan.  Ch.  Pr.  (4th  Am.  ed.)  201 ;  Perry  Trusts,  §  877 ;  Lewin 
Trusts  (5th  Eng.  ed.),  707. 
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and  the  proceeds  received  by  them.  The  cause  came  on  upon 
motion  for  decree  on  the  15th  of  January,  1861,  and  the  Master 
of  the  Rolls  decided  that  personal  representatives  of  Mr.  and  Mrs. 
Norman  were  necessary  parties,  and  ordered  the  motion  to  stand 
over,  with  liberty  to  amend  by  adding  parties,  and  ordered  the 
plaintiffs  to  pay  the  costs  of  the  day.  (a)  It  was  alleged  by  Allen 
that  there  was  a  large  arrear  of  unreceived  dividends  at  the  Bank 
of  England  which  had  accrued  during  the  tenancies  for  life. 

The  plaintiffs  procured  a  grant  to  W.  C.  Qreenop  of  letters  of 
administration  to  the  estates  of  Mr.  and  Mrs.  Norman  limited  to 
the  purposes  of  the  suit,  ^'  and  to  attend,  supply,  substantiate,  and 
confirm  the  proceedings  already  had  or  that  shall  or  may  be  had 
in  the  aforesaid  cause  or  suit,  or  in  any  other  cause  or  suit  which 
may  be  commenced  in  the  same  or  in  any  other  Court  between  the 
same  or  any  other  parties,  touching  the  matters  in  issue,  and  until 
a  final  decree  shall  be  had." 

The  plaintiffs  then  amended  their  bill  by  making  Greenop  a 
defendant,  and  brought  on  the  motion  for  decree  again  on  the  11th 
of  February,  1862.  The  objection  was  taken  at  the  bar,  that  an 
administrator  ad  litem  was  not  a  sufficient  representative,  and  that 
the  suit  was  still  defective  for  want  of  parties.  The  Master  of  the 
Rolls  allowed  the  objection,  and  made  the  order  now  complained  of. 

*  73        *  Mr,  Baggallay  and  Mr.  Whitehome^  for  the  appeal  motion. 
—  The  first  question  is,  whether  the  representatives  of  the 
tenants  for  life  are  necessary  parties  at  all. 

[The  Lord  Justice  Turner.  —  May  not  the  trustee  be  entitled 
to  have  them  brought  before  the  Court,  that  he  may  enforce  his 
right  over  against  them  ?] 

We  submit  that  the  cestuis  que  trust  in  remainder  might  bring 
them  here,  but  are  not  bound  to  do  so  ;  the  trustee  is  the  person 
answerable  to  the  plaintiffs  for  the  custody  of  the  fund,  and  persons 
unlawfully  holding  it  may  be  brought  here  or  not  at  the  option  of 
the  plaintiffs.  If  the  trustees  do  not  take  care  of  the  fund,  and 
are  compelled  to  replace  it,  there  is  no  justice  in  obliging  the 
injured  parties  to  alter  the  frame  of  their  suit,  for  the  purpose  of 

(a)  29  Beav.  292. 
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giving  a  benefit  to  the  defaulting  trustees,  by  saving  them  the 
institution  of  a  suit  to  enforce  their  right  over,  (a) 

[Their  Lordships  here  intimated,  that  as  the  order  of  the  15th  of 
January,  1861,  had  not  been  appealed  from,  this  question  was  not 
open.] 

Davis  V.  Chanter  (5)  is,  we  submit,  decisive  as  to  the  represen- 
tation being  sufficient.  The  Master  of  the  Rolls  appears  to  have 
compared  the  position  of  an  administrator  ad  litem  appointed  by 
the  Court  of  Probate  with  that  of  a  representative  appointed  by 
the  Court  of  Chancery.  The  powers  of  the  former  are  far  more 
extensive ;  in  Brant  v.  King^  (c)  payment  to  an  administrator 
ad  litem  was  ordered,  and  this  case  was  approved  by  Lord  Cottbn- 
HAM  in  Davis  v.  Chamber.  Administration  ad  litem  must  be  re- 
voked before  a  general  grant  of  administration ;  if  it  be  not  revoked, 
the  only  further  grant  that  can  be  made  is  administration  de  bonis 
non.  Harris  v.  Milbum,  ((i)  The  Statute  38  Geo.  3,  c.  87, 
*  allowed  administration  durante  absentid  for  the  purposes  *  74 
of  a  suit  when  the  executor  was  abroad,  and  nearly  the  same 
form  of  words  was  used  in  such  a  grant  as  in  a  grant  of  adminis- 
tration ad  litem^  though  the  object  was  to  administer  the  estate. 
Tlie  cases  where  a  general  administration  of  the  estate  is  wanted 
such  as  Robinson  v.  BeU^  (ji)  Devat/nes  v.  Robinson^  (^)  are  quite 
distinct  from  the  present  case.  Here  if  an  administration  of  the 
estates  of  the  tenants  for  life  is  wanted  at  all,  it  is  for  the  purposes 
of  the  trustee,  not  for  ours.  Ellice  v.  G-oodson^  (h)  Faulkner  v. 
Daniely  (i)  are  in  our  favour. 

Mr.  MartindaUy  for  the  administrator  ad  litem, 

Mr.  Selwyn  and  Mr.  Steer e^  for  Allen.  —  The  husband  and  wife 
undoubtedly  received  this  money,  and  there  is  a  large  arrear  of 
dividends  coming  to  them,  which  is  applicable  to  recoup  the 
trustee.    The  trustee  is  entitled  to  have  the  whole  matter  wound 

(a)  See  M^Gachen  v.  Dew,  15  Beav.  84 ;  Ling  v.  Colman,  10  Beav.  870. 
(6)  2  Phill.  646.  {g)  24  Beav.  86. 

(c)  Wms.  Exops.  (3d  ed.)  409.  (A)  2  Coll.  4. 

(d)  2  Hagg,  62.  (0   3  Hare,  207. 
(0  1  De  G.  &  Sm.  630. 
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up  once  for  all,  to  have  the  accounts  taken  in  the  presence  of  all 
parties  interested,  and  to  have  the  suit  so  framed  that  his  right 
over  against  the  tenants  for  life  can  be  enforced  in  it,  they  being 
primarily  liable.  Rahy  v.  Bidehalgh.  (a)  Suppose  the  trustee 
insolvent,  the  plaintiffs  could  file  a  bill  against  the  representatives 
of  the  tenants  for  life  to  get  payment  out  of  their  estates,  and 
impound  whatever  was  coming  to  them  under  the  trust.  The  pri- 
mary liability  is  on  the  tenants  for  life,  and  the  cestuis  qtie  trust 
are  creditors. 

[The  Lord  Justice  Knight  Bruce.  —  My  impression  is,  that 
when  a  breach  of  trust  is  committed  the  trustee  is  the  person 

*  76  primarily  *  and  immediately  liable  to  the  ceBtui  que  tru8t\  and 
that  it  is  in  the  arbitrary  discretion  of  the  cestui  que  trusty 

whether  he  will  proceed  against  the  trustee  alone  or  against  him 

and  the  persons  to  whom  the  fund  has  been  improperly  paid 

over.  (6)] 

The  primary  claim  is  no  doubt  against  the  trustee  if  he  has  got 
the  funds  in  hand,  but  not,  we  submit,  if  it  has  been  paid  to  the 
tenant  for  life.  There  are  questions  between  the  tenants  for  life 
and  the  remainder-men  what  they  are  respectively  to  receive,  and 
these  cannot  be  settled  except  in  the  presence  of  all  parties.  Hos- 
tile questions  of  this  kind  cannot  be  argued  between  the  plaintiffs 
and  the  plaintiffs'  nominee.  Oibaon  v.  Wills,  (c)  The  tenants 
for  life  may  have  to  receive,  and  the  Court  cannot  order  payment 
to  an  administrator  ad  litem.  Rawlins  v.  M^Mahon^  (ji)  Shipton 
V.  Rawlins,  (e)  The  case  is  irregularly  brought  here  on  motion. 
There  is  no  denial  of  justice  if  the  order  stands ;  for  the  plaintiffs, 
if  they  can  swear  to  the  truth  of  the  statements  in  their  bill,  could 
get  general  administration  as  creditors. 

[The  Lord  Justice  Turner.  —  Are  they  creditors  till  they  have 
established  their  claims  in  a  suit  ?] 

Mr.  Baggallay^  in  reply.  —  Davis  v.  Chanter  appears  to  have 
come  before  the  Court  on  appeal  motion,  and  that  seems  the  proper 

(a)  7  De  G.,  M.  &  G.  104. 

(6)  See  Bateman  v.  Margerison,  6  Hare,  499. 

(c)  21  Beav.  620.  (e)  4  De  G.  &  Sm.  477. 

\d)  1  Drew.  225. 
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form  of  proceeding,  the  Court  not  having  made  a  decree,  but  merely 
an  interlocutory  order.  There  is  a  suflScient  representation  of  the 
tenants  for  life,  to  enable  the  rights  of  all  parties  to  be  decided. 
Lord  CoTTENHAM  iu  Davis  v.  Chanter  considers  it  clear  that 
if  the  ecclesiastical  *  court  had  power  to  grant  such  an  *  76 
administration  the  case  was  disposed  of,  and  the  jurisdiction 
is  clear. 

The  Lord  Justice  Knight  Bruce.  —  Assuming  that  personal 
representatives  of  Mr.  and  Mrs.  Norman  are  necessary  parties  to 
this  suit,  on  which  point  I  do  not  wish  to  .express  any  opinion,  it 
seems  to  me  that  the  suit  is  properly  and  sufficiently  constituted, 
there  being  a  representative  of  each  before  the  Court,  an  adminis- 
trator ad  litem  appointed  by  the  Court  of  Probate.  Such  a  repre- 
sentation is  indeed  limited  to  the  purposes  of  the  suit,  but  it 
extends  to  all  the  purposes  of  the  suit,  and  is  in  my  judgment 
sufficient. 

The  Lord  Justice  Turner.  —  The  question  for  our  consideration 
is,  whether  this  suit  is  properly  constituted  with  the  trustee  and 
the  administrator  ad  litem  of  the  tenants  for  life  as  defendants. 
We  have  not  to  deal  with  the  question  whether  it  is  necessary  that 
the  tenants  for  life  should  be  represented  at  all ;  but,  assuming 
that  it  is,  I  think  that  the  suit  is  properly  constituted.  The  effect 
of  having  the  administrator  ad  litem  before  the  Court  is,  that  the 
estates  of  the  tenants  for  life  will  be  bound  by  all  the  proceedings 
in  the  cause,  and  the  trustee  will  have  his  right  conclusively  estab- 
lished to  recover  from  those  estates  any  thing  for  which  in  the 
progress  of  the  cause  it  is  found  that  the  tenants  for  life  were  lia- 
ble. If  a  general  administrator  were  before  the  Court,  would  the 
trustees  be  in  any  better  position  ?  As  a  decree  against  the  estates 
of  the  tenants  for  life  in  the  first  instance,  and,  secondarily,  against 
the  trustee,  would,  I  think,  be  contrary  to  the  course  of  the 
Court,  the  consequence  of  having  *  a  general  administrator  *  77 
here  would  be,  that  the  plaintiff  might  have  a  decree  both 
against  the  trustee  and  the  estate  of  the  tenant  for  life,  and  he 
would  be  at  liberty  to  execute  it  against  either.  It  is  not  accord- 
ing to  the  course  of  the  Court  to  mete  out  the  remedies  between 
co^lefendants.^    I  am  of  opinion,  therefore,  that  the  estates  of  the 

*  See  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1870 ;  Fletcher  o.  Green,  83  Beav.  518. 
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deceased  tenants  for  life  are  sufficiently  represented,  and  that, 
unless  both  parties  desire  to  have  the  cause  heard  here,  our  order 
must  be  to  discharge  the  order  appealed  from,  and  direct  the  costs 
thereby  ordered  to  be  paid,  if  actually  paid,  to  be  refunded.  The 
cause  will  then  go  on  before  the  Master  of  the  Rolls. 

Note.  —  For  further  proceedings  in  this  cause,  see  32  Beav.  650. 
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MRS.   DAVIES'S   CASE. 
THE  MARQUIS  OP  ABERCORN'S  CASE.i 

1862.    May  13.    Before  the  Lords  Justices. 

The  deed  of  settlement  of  a  company  formed  in  1844,  for  insurance  and  invest- 
ment provided  that  all  persons  holding  any  stock  in  the  association  should 
(among  other  persons)  be  members.  The  deed  defined  two  classes  of  stock, 
mutual  stock  and  the  capital  stock,  the  former  arising  from  that  part  ot  the 
money  received  for  investment,  which  was  not  to  be  liable  to  the  liabilities  of 
the  insurance  department.  The  mutual  stock  was  to  be  of  unlimited  amount, 
and  to  be  issued  in  shares  of  such  amount  and  upon  such  terms  as  to  price 
and  otherwise,  and  subject  to  such  stipulations  as  to  the  return  or  cancellation 
thereof,  as  were  thereinafler  mentioned  or  as  should  be  provided  by  any 
bye-laws ;  and  was  to  bear  such  interest,  payable  only  out  of  profits  and  not 
exceeding  61,  per  cent,  as  should  be  determined  by  the  board  of  management, 
with  a  power  to  the  board  to  give  the  holders  a  larger  amount  out  of  the 
profits  when  more  than  sufficient  to  answer  certain  other  claims.  After  some 
time  the  company  assumed  the  title  of  bank  of  deposit,  and  issued  a  prospectus 
inviting  deposits,  and  stating  that  stock  vouchers  would  be  given  for  all  sums 
deposited,  but  not  stating  any  thing  from  which  it  could  fairly  be  inferred 
that  depositors  would  become  shareholders  or  share  in  profits.  Mrs.  D. 
deposited  a  sum  with  the  association  and  received  a  certificate  that  she  was 
entitled  to  a  corresponding  amount  of  '*  investment  stock  :^'  Edd^  on  the 
winding-up  of  the  company,  that  Mrs.  D.  was  not  the  holder  of  any  such 
stock  as  was  contemplated  by  the  deed,  was  not  entitled  to  share  in  profits, 
and  was  not  a  contributory. 

A.  consented  to  become  a  director  of  the  company,  and  was  appointed  a  directo   , 

»  See  Currie's  Case,  3  De  G.,  J.  &  S.  367 ;  Leeke's  Case,  L.  R.  11  Eq.  100 ; 
L.  R.,  6  Ch.  Ap.  469 ;  Disderi's  Case,  L.  R.,  11  £q.  242. 
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but  never  took  any  active  part  in  the  affairs  of  the  company,  and  ailer  about 
fourteen  months  he  resigned  his  office.  By  the  terms  of  the  deed  of  settle- 
ment, no  one  could  be  a  director  who  did  not  hold  1002.  capital  stock.  A., 
however,  never  was  and  never  agreed  to  be  the  holder  of  any  stock  in  the 
company :  Hdd,  reversing  the  order  appealed  from,  that  A.  could  not  be 
placed  on  the  list  of  contributories  on  the  ground  of  his  having,  by  accepting 
the  office  of  director,  come  under  an  obligation  to  take  the  stock  requisite  to 
qualify  him  for  the  office. 

The  first  of  these  cases  came  before  the  Court  upon  a  motion  by 
Mrs.  Louisa  Theodosia  Davies  to  discharge  so  much  of  an  order  of 
the  Master  of  the  Rolls  as  declared  that  she  was  a  contributory, 
and  directed  that  she  should  be  included  in  and  settled  upon  the 
list  of  contributories  of  the  above-named  company,  and  also  so 
much  of  the  same  order  as  directed  that  all  further  proceedings  in 
an  action  commenced  by  her  against  the  association  should  be 
stayed,  and  as  further  directed  that  she  should  not  be  al- 
lowed the  costs  of  an  adjourned  *  summons  before  the  Mas-    *  79 
ter  of  the  Rolls  on  the  question  of  her  being  a  contributory 
or  of  the  motion  for  the  injunction  to  stay  the  proceedings  in  her 
action.     It  was  also  asked  by  the  motion  that  Mrs.  Davies  might 
be  allowed  the  costs  of  the  adjourned  summons  and  of  the  motion 
for  the  injunction,  and  that  such  costs  might  be  paid  by  the  official* 
manager  out  of  the  assets  of  the  company. 

The  other  application  was  by  the  Marquis  of  Abercorn  to  dis- 
charge an  order  of  the  Master  of  the  Rolls  by  which  he  was  placed 
on  the  list  of  contributories. 

The  company  was  formed  in  the  year  1844  by  a  deed-poll  exe- 
cuted by  several  persons  for  defining  its  objects  and  principles  and 
promoting  the  carrying  the  same  into  eflFect.  This  deed-poll  was  not 
forthcoming,  and  appeared  to  have  been  lost  or  destroyed ;  but, 
from  the  recital  of  it  contained  in  the  deed  of  settlement  after- 
wards executed,  it  appeared  that  the  company  was  designed  to 
consist  of  persons  becoming  members  of  it  as  assurers  or  as  holders 
or  proprietors  of  stock,  and  that  the  objects  of  the  company  were 
defined  to  be,  1st,  The  mutual  insurance  of  lives,  endowments,  and 
deferred  sums  and  annuities ;  2ndly,  The  receipt  and  investment 
of  money  in  progressive  stock,  either  for  accumulation  by  adding 
the  annual  interest  to  the  principal  sum,  or  for  yearly  income  by 
paying  the  interest  as  dividend  ;  and,  3dly,  The  granting  of  loans 
upon  real  and  personal  securities  and  advancements  upon  invest- 
ment stock,  —  and  that  it  contained  provisions  for  a  proper  deed 
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of  settlement  to  be  prepared  which  should  embrace  the  principles, 

rules,  and  conditions  of  the  association,  with  such  additions  and 

alterations  as  might  be  deemed  necessary  by  the  directors  to  give 

them  complete  effect,  and  should  also  contain,  amongst  other 

*  80    things  mentioned  in  the  deed-poll,  powers  and  *  authorities 

to  the  directors  for  the  redemption  and  paying  off  all  or  any 
portion  of  the  investment  stock  or  capital  at  such  prices  and  on 
such  terms  as  should  be  determined  upon  by  a  general  or  special 
general  meeting  of  the  stockholders. 

This  deed-poll  was  followed  by  the  deed  of  settlement  of  the 
company  which  was  not  made  until  the  year  1851.  By  this  deed 
of  settlement,  after  reciting  the  deed-poll,  and  reciting  that  the 
company  had  been  registered,  and  reciting  that  the  business  had 
been  carried  on,  and  that  no  deed  of  settlement  had  been  hitherto 
prepared  or  executed,  it  was  agreed  that  "  the  several  persons  par- 
ties to  these  presents  atid  every  other  person  who  has  effected  and 
shall  from  time  to  time  effect  any  insurance  with  the  association  on 
the  life  of  any  person  for  the  whole  continuance  thereof,  on  condition 
of  participating  in  profits  in  manner  hereinafter  mentioned,  or  who 
now  is  or  shall  become  the  holder  or  proprietor  of  any  stock  of 
the  association,  shall,  so  long  only  as  such  persons  shall  respectively 
keep  their  respective  policies  of  assurance  in  force  or  shall  con- 
tinue to  hold  or  be  proprietor  of  stock  of  the  association,  be  and 
continue  (unless  and  until  the  association  be  dissolved  under  the 
provisions  hereinafter  contained)  an  association  by  the  name  of  the 
National  Insurance  and  Investment  Association,  for  the  purposes 
and  upon  the  terms  and  conditions,  rules,  and  regulations  as  shall 
at  any  time  be  made  under  tlie  provisions  hereinafter  contained." 
Then  the  first  clause  of  the  deed  provided  that  the  business  and 
objects  of  the  association  were  and  should  be,  first,  '^  in  the  invest- 
ment department,  the  receipt  of  moneys  for  investment  and  the 
investment  thereof  upon  such  terms  and  in  such  manner  as  herein- 
after mentioned,  or  as  shall  be  provided  from  time  to  time  by  any 
by-law  made  in  manner  hereinafter  mentioned  ;  secondly,  in 

*  81    the  assurance  department,  the  *  effecting  of  insurances  on 

lives  and  survivorship,  and  all  such  other  assurances  on 
events  or  contingencies  connected  with  the  duration  of  life  as  may 
be  effected  according  to  law,  and  the  carrying  on  of  all  business 
usually  incident  to  or  connected  with  the  business  of  life  assur- 


ance." 
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The  2d  article  was  this,  ^^  The  funds  of  the  association  are  and 
shall  be  divided  into  three  classes,  tiz.  the  mutual  iuTestment 
fund,  the  mutual  assurance  fund,  and  the  general  fund,  and  sepa- 
rate and  distinct  accounts  shall  be  kept  of  each  such  fund  and  of 
the  additions  and  disbursements  which  shall  from  time  to  time  lie 
made  to  and  out  of  each  such  fund ;  but  the  said  several  funds  may 
for  convenience  be  blended  and  invested  together,  and  the  mutual 
investment  fund  is  and  shall  be  composed  of  that  portion  of  the 
moneys  received  and  to  be  received  by  the  association  for  invest- 
ment, hereinafter  called  Hhe. mutual  stock  of  the  association,' 
which  shall  be  exempt  from  all  claim  or  liability  arising  out  of  the 
assurance  department  of  the  association,  and  of  the  additions  to  be 
made  thereto  from  time  to  time  by  accumulation  and  otherwise  as 
hereinafter  mentioned;  and  the  mutual  assurance  fund  is  and 
shall  be  composed  of  the  moneys  received  and  to  be  received  by 
the  association  in  respect  of  assurances ;  and  the  general  fund  is 
and  shall  be  composed  of  that  portion  of  the  moneys  received  and 
to  be  received  by  the  association  for  investment,  hereinafter 
called  '  the  capital  stock  of  the  association,'  which  shall  be  subject 
to  claims  and  liabilities  arising  out  of  the  assurance  department  of 
the  association,  and  of  all  moneys  received  and  to  be  received  in 
the  assurance  department,  other  than  those  included  in  the  mutual 
assurance  fund." 

The  3d  article  was  as  follows :  ^^  The  mutual  stock  of  the 
association  shall  be  of  unlimited  amount,  and  shall  Be  issued  in 
shares  of  such  amount  and  upon  such  terms  as  to  price  and 
otherwise,  and  subject  to  such  stipulations  *  as  to  the  return  *  82 
or  cancellation  thereof,  as  are  hereinafter  contained  and  as 
shall  be  determined  by  any  by-laws  made  in  manner  hereinafter 
provided  ;  and  such  mutual  stock  shall  be  exempt  from  all  liability 
arising  out  of  the  assurance  department  of  the  association." 

The  4th  clause  was :  ''  The  capital  stock  of  the  association  shall 
be  of  such  amount,  not  exceeding  the  sum  of  100,000Z.,  as  the 
board  of  management  shall  determine,  and  shall  be  issued  in 
shares  of  such  amount  and  upon  such  terms  as  to  price  and  other- 
wise, and  subject  to  such  stipulations  as  to  the  return  or  cancella- 
tion thereof,  as  are  hereinafter  mentioned  and  contained,  and  as 
shall  be  contained  in  and  determined  by  any  by-laws." 

The  5th  clause  of  the  deed  of  association  provided,  that  ^'  alL 
costs,  charges,  and  expenses  incident  to  the  management  of  the 
VOL.  IV.  6  [  65  ] 
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establishment  of  the  association,  both  in  th^  insurance  and  invest- 
ment departments  thereof,  and  all  costs,  charges,  expenses,  and 
liabilities  which  shall  arise  and  be  incurred  in  respect  of  the 
assurance  departoient,  other  than  those  incurred  in  respect  of  the 
assurance  of  single  lives,  shall  be  paid  and  discharged  from  time 
to  time,  as  the  same  shall  arise,  out  of  the  general  fund."  Then  by 
the  6th  and  7th  clauses  power  was  given  to  resort  to  the  mutual 
assurance  fund  in  case  of  a  temporary  deficiency  of  the  general 
fund ;  and  it  was  provided  that  the  costs  connected  with  the 
assurances  were  to  be  paid  out  of  the  assurance  fund,  and  that 
^*  all  costs,  charges,  and  expenses,  incident  to  the  investment  and 
calling  in  of  moneys  belonging  to  the  mutual  investment  fund,  the 
mutual  assurance  fund,  and  the  general  fund  respectively,  othei' 
than  those  incident  to  the  management  of  the  establishment,  shall 
be  paid  and  discharged  out  of  those  funds  respectively." 
The  8th  and  four  following  clauses  provided,  that  at  cer- 
tain times  '*  an  account  shall  be  taken  and  a  calculation 
*  83  *  made  of  the  amount  of  the  profits  which  shall  by  accumula- 
tion or  otherwise  have  accrued  to  the  mutual  assurance  fund 
and  the  general  fund  respectively  ;  and  the  board  of  management 
shall  ascertain  and  declare  what  portion  of  such  profits  may  be 
forthwith  taken  out  of  such  respective  funds  and  distributed  with- 
out prejudice  to  the  liabilities  thereon."  Then  provision  was  made 
for  a  division  of  the  profits  of  the  mutual  assurance  fund,  which 
were  to  belong  to  the  proprietors  of  mutual  policies  and  to  be 
appropriated  among  them  according  to  the  direction  of  the  board 
of  management.  Then  ^^  within  three  months  after  the  31st 
December  in  every  year  an  account  shall  be  taken  and  calculation 
made  of  the  amount  of  the  profits  which  shall,  during  the  year 
preceding  such  81st  December,  by  accumulation  or  otherwise,  have 
accrued  to  the  mutual  investment  fund  and  the  general  fund 
respectively,  and  which  may,  in  the  judgment  of  the  directors  for 
the  time  being,  be  taken  out  of  such  respective  funds  without 
prejudice  to  the  liabilities  thereof."  It  was  then  provided  that 
the  holders  of  capital  stock  of  the  association  should  be  entitled  to 
interest  at  the  rate  of  5/.  per  cent  per  annum  on  the  amount  of 
stock  held  by  them,  and  the  holders  of  mutual  stock  in  the  associa- 
tion to  such  interest  on  the  amount  of  stock  held  by  them,  not 
exceeding  at  any  time  the  rate  of  61.  per  cent  as  should  from  time 
to  time  be  determined  by  the  board  of  management,  such  interest 
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to  be  duo  and  payable  half-jearly  in  the  months  of  January  and 
July  in  every  year,  and  to  be  payable  solely  out  of  the  profits 
which  should  have  accrued  out  of  the  mutual  investment  fund  ; 
and  in  the  absence  of  a  special  agreement  to  the  contrary,  such 
interest  was  to  be  calculated  from  such  one  of  the  following  days, 
that  is  to  say,  the  first  day  of  January,  the  1st  day  of  April,  the 
1st  day  of  July,  and  the  Ist  day  of  October,  as  should  happen  next 
after  the  issue  of  such  stock.  Then  clause  14  provided  that 
*'  in  case  it  shall  *  appear  at  any  ordinary  general  meeting  *  84 
of  the  association,  or  at  any  extraordinary  general  meeting 
called  for  the  purpose,  that  the  profits  which  shall  have  accrued 
to  the  mutual  investment  fund,  up  to  the  date  of  the  last  calcula- 
tion of  the  profits  hereinbefore  directed,  shall  be  more  than  suffi- 
cient for  the  payment  of  interest  on  the  mutual  stock  of  the 
association,  at  the  rate  which  shall  have  been  determined  in 
manner  aforesaid  by  the  board  of  management,  it  shall  be  lawful 
for  such  general  meeting  to  direct  the  division  among  the  holders 
of  mutual  stock,  which  shall  have  been  created  more  than  six 
calendar  months  before  the  day. up  to  which  the  last  preceding 
calculation  of  profits  shall  have  been  made,  of  such  surplus  profits, 
or  any  portion  thereof,  such  bonus  to  be  made  by  way  of  percentage 
on  the  amount  of  mutual  stock  possessed  by  the  respective  holders 
thereof." 

Clause  25  authorized  certain  acts  to  be  done  by  ^^  fifty  members 
of  the  association,  each  of  whom  being  a  stockholder  shall  be  the 
proprietor  of  paid-up  stock  of  the  association  to  the  amount  of  not 
less  than  200^.,  or  who  being  a  policy-holder  shall  have  insured  " 
to  a  certain  stated  amount. 

Clause  33  was  as  follows :  *'  That  every  member  of  the  associa- 
tion shall  be  entitled  to  be  present  at  every  general  meeting  of  the 
association,  and  all  questions  arising  at  any  general  meeting  shall 
be  decided  in  the  first  instance  by  show  of  hands,  but  that  any  five 
members  qualified  to  vote  shall  be  entitled  to  demand  a  poll  as  to 
any  such  question,  and  in  that  case  votes  shall  be  given  according 
to  the  following  scale,  tliat  is  to  say."  Then  followed  a  scale 
giving  votes  to  the  holders  of  paid-up  stock  according  to  the 
amounts  of  such  stock  held  by  them. 

Clause  39.  ^^  That  all  questions  relating  exclusively  to  the 
investment  and  assurance  department  of  the  association 
respectively  shall  in  the  first  instance  be  determined  *  by    *  85 
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show  of  hands  of  all  the  members  present  at  such  meeting 
whether  stockholders  or  policy-holders;  but,  in  case  a  poll  be 
demanded  as  to  any  such  questions  as  aforesaid,  those  members 
only  who  are  stockholders  shall  be  entitled  to  vote  and  to  give 
those  votes  only  to  which  they  are  entitled  as  stockholders." 

Clause  45.  "  Until  the  holding  of  the  ordinary  general  meeting 
in  the  year  1857  no  person  shall  be  or  continue  a  director  of  the 
association  unless  he  shall  hold  stock  to  the  amount  of  100/.  at 
least,  or  shall  hold  a  mutual  policy  or  mutual  policies  to  the  amount 
of  999/.,"  and  at  and  from  the  holding  of  the  ordinary  general 
meeting  in  1857,  then  other  sums  of  stock  and  other  policies  were 
to  be  held  by  any  person  who  should  be  or  continue  a  director  of 
the  association.  And  the  clause  provided  that  '^  no  act,  matter,  or 
thing  whatsoever  which  shall  be  made,  done,  or  performed  by  the 
persons  acting  as  the  board  of  directors  for  the  time  being  shall 

be  invalidated  by  reason  of  any  disqualification  of  any  one  or  more 

« 

of  the  directors." 

Clause  56  gave  power  to  the  directors  to  make  by-laws,  provided 
that  the  by-laws  were  not  repugnant  to  the  provisions  of  the  deed 
and  were  signed  by  at  least  three-fourths  of  the  directors. 

Clause  57.  "  That,  subject  to  the  powers  hereinbefore  given  to  the 
general  meeting  of  the  association,  and  to  the  rules,  regulations, 
and  restrictions  of  these  presents,  and  of  any  by-law,  the  board  of 
management  shall  have  the  entire  management  of  and  superin- 
tendence over  the  affairs  of  the  association,  and  for  that  purpose 
it  shall  he  lawful  for  them  from  time  to  time,  as  occasion  shall 
require,  to  raise  such  sums  of  money  as  shall  be  necessary  for  dis- 
charging any  of  the  liabilities  of  the  association  by  sale,  mortgage, 
or  charge  of  such  of  the  securities  and  property  of  the  association 
as  shall  be  liable  to  the  payment  thereof,  or  any  part  of  such 
*  86  securities  and  property,  *  and  it  shall  also  be  lawful  for  them 
to  enter  into  all  such  contracts  and  to  do  and  execute  all 
such  acts  and  deeds  ks  circumstances  may  require,  and  to  com- 
pound and  to  allow  time  for  the  payment  of  debts,  and  from  time 
to  time  to  appoint  and  remove  such  agents,  clerks,  and  servants, 
and  medical  and  other  officers,  upon  such  terms  as  they  think  fit, 
and  to  appoint  and  remove  provincial  directors,  agents,  and  medi- 
cal and  other  officers,  and  from  time  to  time  change  the  banker 
and  actuary  of  the  association,  and  to  appoint  from  time  to  time 
such  persons  for  special  services  as  the  concerns  of  the  association 
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may  from  time  to  time  require,  and  in  all  cases  for  the  time  being 
unprovided  for  by  these  presents,  or  by  such  general  meetings  as 
aforesaid,  the  directors  may  act  in  such  manner  as  shall  appear 
to  them  best  calculated  to  promote  the  interests  of  the  associa- 
tion." 

Clause  79  proyided  that  no  stock  of  the  association  should  be 
transferable  except  by  a  deed  in  a  form  to  be  provided  from  time 
to  time  by  the  directors,  in  which  the  full  amount  of  the  pecuniary 
consideration  for  such  sale  should  be  truly  stated^  and  the  trans- 
feree was  to  produce  the  deed  of  transfer  at  the  office  of  the  asso- 
ciation, and  the  directors  were  to  cause  a  memorial  of  such  deed 
to  be  entered  into  a  book  to  be  called  '  the  stock  or  transfer  regis- 
ter,' and  an  entry  thereof  to  be  indorsed  on  the  instrument  of 
transfer,  and  that  until  such  instrument  of  transfer  was  produced, 
the  transferee  should  not  be  entitled  to  any  interest  or  bonus,  or  to 
vote  in  respect  of  such  stock. 

This  clause  was  followed  by  provisions  usual  in  deeds  of  that 
nature  as  to  legatees,  next  of  kin,  husbands  of  female  proprietors, 
executors,  administrators,  and  assignees  of  bankrupts  becoming  or 
not  becoming  members. 

Clause  105  provided  that  in  the  event  of  the  dissolution  of  the 
company  there  should  be  a  collection  of  the  assets,  and  the 
assets  should  be  applied  in  payment  of  *  the  debts  of  the  com-  *  87 
pany,  and  the  remainder  of  the  money  paid  and  distributed 
at  such  time  as  the  directors  should  think  fit  to  and  among  the 
members  of  the  association,  according  to  their  respective  shares 
and  interests  therein  under  and  by  virtue  of  the  deed. 

In  1854  a  private  Act  of  Parliament  was  passed,  which  provided 
that  the  expression  "  member  of  the  association  "  should  include 
and  be  confined  to  those  persons  who  were  or  should  be,  or  but  for 
the  provisions  of  the  Act  would  be,  liable  as  partners  in  the  asso- 
ciation. The  Act  gave  the  association  powers  of  suing  and  being 
sued  in  its  collective  name,  and  provided  for  enforcing  judgments 
against  the  company,  first,  against  the  property  of  the  company, 
and  then  against  individual  members,  with  provisions  giving  the 
members  against  whom  this  remedy  should  be  enforced  a  remedy 
over  against  the  company  and  the  other  members. 
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MRS.  DAVIES'S  CASE. 

The  company,  it  appeared,  besides  their  principal  establishment 
in  London,  set  up  branch  establishments  at  Bath  and  other  provin- 
cial towns,  and  some  time  after  the  passing  of  the  Act  of  Parlia- 
ment thej  used  the  title  of  bank  of  deposit ;  but  it  did  not  appear 
in  evidence  whether  they  assumed  it  before  or  after  the  passing  of 
the  Act. 

After  the  Act  was  passed  the  company  issued  at  Bath  the  follow- 
ing prospectus,  headed  — 

^^  Bank  of  Deposit  National  Insurance  and  Investment  Associa-* 
tion.  Head  Office :  3  Pall  Mall,  East,  London."  There  followed 
an  enumeration  of  the  various  offices  in  the  country.  '^  Established 
May,  1844.     Empowered  by  special  Act  of  Parliament.     Capital 

stock  100,0002.     Board  of  management."  ^ 

*  88     *  *  There  followed  a  list  of  the  board  of  management  and  a 

list  of  the  '^  Bath  branch  board  of  directors  for  Bath  and  the 
west  of  England."    There  followed  this  statement :  — 

"The  Bath  board  of  directors  have  thoroughly  examined  the 
plan  of  the  bank  of  deposit,  and,  being  convinced  of  its  soundness, 
are  desirous  of  drawing  the  attention  of  the  public  to  it  as  an 
unquestionably  safe  mode  of  investment,  producing  a  good  rate  of 
interest. 

"  Objects  of  the  company.  —  This  company  was  established  in 
1844,  for  the  purpose  of  opening  to  the  public  an  easy  and  safe 
mode  of  investment  with  a  high  rate  of  interest. 

"  Plan  of  operations,  —  The  bank  of  deposit  differs  from  ordi- 
nary banks,  in  the  mode  of  employing  capital  money  deposited 
with  this  company,  being  principally  lent  upon  well-secured  life* 
interests,  reversions  in  the  government  funds,  or  other  property  of 
undoubted  value.  This  class  of  investment  yields,  it  is  well  known, 
the  greatest  amount  of  profit,  with  ample  security.  Loans  made 
by  the  company  are  collaterally  secured  by  policies  of  insurance 
on  the  lives  of  their  borrowers  or  their  nominees,  effected  at  a  rate 
of  premium  which  insures  the  validity  of  the  policies  against  every 
possible  contingency,  securing  adequate  profit  to  the  company  and 
providing  for  the  expense  of  management. 
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^^  Ordinary  cUpo$tt  account.  —  Accounts  may  be  opened  with 
9um8  of  any  amount,  and  increased  from  time  to  time  at  the  con* 
Yenience  of  depositors ;  a  stock  voucher  signed  by  two  directors  is 
given  for  each  sum  deposited. 

*^  Withdrawal  of  ordinary  deposits.  —  In  order  that  the  perma- 
nent and  profitable  investment  in  which  the  funds  are  employed 
may  not  unnecessarily  be  disturbed,  power  is  reserved  to  require 
six  months'  notice  of  withdrawal.  It  being  one  of  the  principal 
objects  of  the  institution  to  unite  a  popular  system  of  investment 
with  the  greatest  possible  accommodation  to  the  public,  the 
board  have  *  power  to  dispense  with  notice  and  to  allow  par-  *  89 
ties  in  cases  of  necessity  to  withdraw  the  whole  or  any  por- 
tion of  their  deposits  on  special  application. 

"  Rate  and  payment  of  interest  —  The  interest  which  has  never 
been  less  than  5/.  per  cent  per  annum  on  ordinary  deposits  is  pay- 
able in  January  and  July,  on  the  amount  standing  in  the  name  of 
the  depositor  on  the  30th  of  June  and  the  Slst  of  December,  and 
for  the  convenience  of  parties  residing  at  a  distance,  may  be  re-  ' 
ceived  at  the  branch  offices  or  remitted  through  country  bankers. 

'*  Special  deponta^  —  Deposits  made  by  special  agreement  for 
fixed  periods  can  be  withdrawn  without  notice.  Deposits  will 
also  be  received  and  interest  allowed  thereon  at  the  following  rates  * 
until  further  notice:  one  month's  notice  of  withdrawal,  2i{.  per 
cent ;  two  month,  3/.  per  cent;  three  months,  8iL  per  cent.,  and 
so  on  at  other  rates  down  to  six  months  and  upwards,  6L  per 

At  the  foot  of  this  prospectus  was,  ^^  Forms  for  opening  accounts 
may  be  obtained  at  the  branch  office,  or  they  will  be  forwarded 
post  free  on  application  to  the  laanager." 

Mrs.  Davies  was  a  widow  lady  residing  at  Bath.  One  of  these 
prospectuses  having  oome  to  her  hands,  she  went  to  the  branch 
bank  at  Bath  on  the  9th  of  October,  1860,  and  deposited  1750J. 
Upon  her  so  going  to  the  branch  bank,  there  was  handed  to  her  and 
she  signed  the  following  paper :  ^ 

^*  Applioation  for  investment  stock. 
^^  Bank  of  Peposit  National  Insurance  and  Investment  Associ- 
ation.   Established  May,  1844,    Empowered  by  Special  Act  of 
Parliament. 

[71] 


*  89  CASES  IN   CHANCERY. 

^^  Investment    accounts.  —  Moneys  received  daily  between  the 

hours  of  ten  and  four.     Investment  accounts  may  be  opened  with 

capital  of  any  amount,  and  increased  from  time  to  time  at 

♦  90    the  convenience  of  depositors.    A  stock*  voucher,  signed  by 

two  directors,  is  given  for  each  sum  deposited. 
"  Interest.  —  The  interest  is  payable  in  January  and  July." 

This  paper  was  filled  up  as  follows :  — 

^^  Amount  of  deposit,  1750Z. 

^^  Name  of  depositor;  Louisa  Theodosia  Davies. 

^*  Business  or  profession.  Widow. 

"  Where  resident,  Bath. 

and  was  signed  by  Mrs.  Davies. 

The  vouchers  were  in  the  following  form :  — 

^^  Bank  of  Deposit  National  Insurance  and  Investment 

Association. 
"This  is  to  certify  that  is  tlie  proprietor  of 

£  investment  stock  of  this  association,  on  which  interest 

is  payable  half-yearly  in  January  and  July." 

A  voucher  in  this  form  for  17502.  stock,  signed  by  two  directors, 
was  given  to  Mrs.  Davies. 

On  the  6th  of  December,  1860,  however,  Mrs.  Davies  drew  out 
the  sum  of  200/.,  and  on  this  occasion  she  was  called  upon  to  sign 
and  signed  the  following  document :  "  Received  of  the  directors  of 
the  Bank  of  Deposit  National  Insurance  and  Ipvestment  Associa- 
tion the  Slim  of  200/.  for  the  repurchase  of  investment  stock  held 
by  me  under  voucher  No.  17,581,"  —  voucher  No.  17,581  being 
the  voucher  upon  the  application  for  the  investment  stock.  On  the 
10th  of  January,  1861,  a  document  which  was  in  substance  a  check 
drawn  by  the  managing  director  on  the  Bank  of  Deposit  National 
Insurance  and  Investment  Association  in  favour  of  Mrs.  Davies 
or  bearer  for  17/.  12«.  4c/.,  but  which  was  intituled  "  War- 

♦  91    rant  *  for  dividend  "  was  sent  down  to  the  Bath  branch,  and 

thereupon  this  sum  of  17/.  12s.  4(2.  was  treated  as  a  deposit 

with  the' bank  in  like  manner  as  the  1750/.  had  been  treated,  and 

apparently  upon  the  like  application  for  investment  stock,  but  it 

did  not  appear  whether  the  document  called  "  Warrant  for  divi- 
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dend  "  was  ever  actually  delivered  to  Mrs.  Davies,  or  whether  she 
signed  the  application  for  investment  stock  with  reference  to  the 
deposit  of  17Z.  129.  4d. 

On  the  first  of  April,  1861,  Mrs.  Davies  drew  out  of  the  bank  a 
further  sum  of  5002.,  and  on  this  occasion  she  signed  a  receipt  in 
precisely  the  same  form  as  the  receipt  she  had  before  signed  in 
respect  of  the  200^  drawn  out  in  the  preceding  December.  She  soon 
afterwards  gave  notice  of  her  intention  to  withdraw  a  further  sum  of 
800Z.  at  the  end  of  six  months,  and  on  the  4th  October,  1861,  she 
received  70^,  part  of  the  8002.,  and  again  gave  a  receipt  in  the  same 
terms  as  those  which  she  had  before  given  in  respect  of  the  2002.  and 
5002.  She  was  unable,  however,  to  obtain  payment  either  of  any 
further  part  of  the  8002.  or  of  the  interest  which  became  due  to  her 
in  July,  1861,  and  she  therefore  brought  an  action  against  the 
company  to  recover  the  whole  of  the  money  which  had  been  depos- 
ited by  her,  less  the  amount  which  had  been  repaid.  The  company 
did  not  appear  to  the  action,  and  she  obtained  an  interlocutory 
judgment  against  them.  In  the  mean  time,  however,  a  petition 
had  been  presented  to  wind  up  the  company,  and  on  the  16th 
November,  1861,  an  order  was  made  to  dissolve  and  wind  it  up. 
The  company,  notwithstanding  this  order,  applied  to  set  aside  the 
interlocutory  judgment,  but  this  application  was  refused,  and  thus 
matters  stood  until  after  the  official  manager  had  been  appointed. 
Mrs.  Davies  then  went  into  the  Chambers  of  the  Master  of 
the  Rolls,  and  claimed  to  be  *  a  creditor  of  the  company,  with  *  92 
a  view  to  comply  with  the  provisions  of  the  Winding-up  Acts 
requiring  creditors  to  go  in  and  and  prove  before  proceeding  at 
law.  This  claim  was  adjourned  by  the  Master  of  the  Rolls  into 
Court,  and  came  on  to  be  heard  with  a  motion  on  the  part  of  the 
official  manager  to  restrain  Mrs.  Davies  from  further  proceeding  at 
law,  and  upon  the  hearing  of  these  applications  the  order  under 
appeal  was  made. 

March  20.    AprillS,  17. 

Mr,  OffUj  Mr.  Godfrey^  and  Mr,  MobertSy  for  Mrs.  Davies.  —  If 
Mrs.  Davies  is  a  contributory,  she  is  not  a  creditor,  and  this  would 
be  a  good  defence  to  the  action  ;  so  while  the  judgment  stands,  the 
question  cannot  be  reopened  here.  The  company  ever  since  1857 
has  carried  on  the  business  of  banking  without  complying  with  7 
&  8  Yict.  c.  82,  §  1 ;  it  is  therefore  an  illegal  company,  and  has  no 
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right  to  ayail  itself  of  the  Winding-up  Acts»  It  has  bew  urged 
that  the  winding-up  order  is  cooclusiye  upon  us ;  but  tbat  cannot  be^ 
for  a  creditor  has  no  loctia  standi  to  discharge  a  vinding-up  order. 
Re  PlumHead  WaUrworks  Oompany.  (a)  Mrs*  Davies^  if  made  a 
partner,  has  been  defrauded.  She  deposited  her  money  on  the 
understanding  that  she  was  depositing  it  with  a  bank.  She  cannot 
be  made  a  partner  without  ever  baying  agreed  to  become  one^ 
Lindley  on  Partnership,  (by  Even  if  she  became  entitled  to  profitSi 
she  clearly  never  became  a  partner  ifiter  se.  Waygh  v.  Carver,  (c) 
There  was  suppression  and  misrepresentation,  to  which  Mixer^s 
Case  (jd)  furnishes  no  answer,  for  there  the  representations  were 

made  by  a  person  who  did  not  represent  the  company.   Lind* 
*  98    ley  on   Partnership^  («)   *  Sx  parte    Belly  (g)    Jone9    v. 

Yates.  (A)  The  prospectus  is  full  of  gross  misrepresenta* 
tions.  The  statements  that  the  association  was  empowered  by 
special  Act  of  Parliament,  that  the  Bath  directors  had  thoroughly 
examined  the  plan  of  the  bank  of  deposit,  that  the  ca{»tal  stock 
was  100,000/.,  were  all  untrue.  The  term  '^ordinary  deposit 
account "  was  intended  to  show  that  a  depositor  was  a  depositor 
only,  and  not  a  partner.  Tlie  provision  as  to  interest  would  give 
the  same  impression.  The  expression  ^'  forms  for  opening  ac- 
counts "  is  a  representation  that  the  forms  were  forms  for  opening 
deposit  accounts,  not  for  taking  stock  so  as  to  become  a  partner^ 
These  were  fraudulent  representations  made  by  the  persons  repre- 
senting the  company,  and  the  company  cannot  take  advantage  of 
any  contracts  founded  on  them*  Belts  Case^  (%)  BoWs  Case,  (A;) 
Ayre^s  Case^  (I)  I>uraniy*s  Case^  (in)  BroekwslVs  Case^  (n)  NieoTs 
Caae^  (o)  Conybea/re  v.  New  Brunsmckj  ^o^,  Company ^  (/>)  Ifd' 
tional  Exchange  Company  v.  Drew^  (j)  Frowd^s  Case,  (r) 

We  are  seeking  to  perfect  our  judgment  in  order  to  proceed 
in  bankruptcy  against  the  company,  and  there  is  no  authority  to 
stay  our  proceedings.      In  re  London  and  Eastern  Banking  Com- 

(a)  2  De  G.,  F.  &  J.  20.  (A:)  22  Bear.  48. 

(6)  Vol.  1,  pp.  18,  U.  (I)  25  Beav.  513. 

(c)  2H.  Bl.  235.  (m)  26  Beav.  268. 

(d)  4  De  6.  &  J.  575.  (n)  4  Drew.  205. 

(0  Vol.  1,  pp.  263-260.  (o)  ^  De  6.  &  J.  887. 

(g)  1  M.  &  Sel.  751.  (p)  1  De  G.,  F.  &  J.  578,  596. 

(/<)  9  B.  &  C.  532.  Iq)  2  Macq.  103. 

(0  22  Beav.  85.  (r)  9  W.  R.  328,  V.^.  K. 
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pany,  (a)  The  holders  of  investment  stock  are  not  in  that  char- 
acter members  of  the  association.  The  deed  of  association  does 
not  mention  investment  stock;  and  we,  therefore,  even 
assuming  that  *  notice  of  the  contents  of  the  deed  of  asso-  *  94 
dation  is  to  be  imputed  to  us,  had  not  notice  that  we  were 
taking  any  thing  which  entitled  us  to  share  in  profits.  According 
to  the  deed,  only  the  holders  of  mutual  stock  were  to  share  in  prof- 
its. There  is  no  investment  stock,  and  Mrs.  Davies  cannot  be 
made  a  contributory,  because  when  intending  to  make  a  loan  she 
received  a  paper  which  fraudulently  represmited  her  to  be  a  holder 
of  investment  stock.  FenwieVn  Cme^  (i)  Angas^a  Ca««,  (c)  and 
StUUm's  Case  (cf)  are  all  against  her  being  a  contributory. 

Mr.  Selwyn  and  Mr*  Roxburgh^  for  the  official  manager.  —  There 
are  four  classes  of  persons  to  be  looked  at :  (1)  outside  creditors ; 
(2)  depositors  with  documents  like  that  of  Mrs.  Davies,  of  whom 
there  are  2299 ;  (8)  holders  of  capital  stock  ;  (4)  managers,  who 
are  also  holders  of  capital  stock.  The  first  class  have  been  paid ; 
the  whole  of  the  remaining  assets  belong  to  the  second  class :  the 
questions  are,  whether  the  third  class  is  liable  to  the  second,  and 
how  the  fourth  class  are  to  be  made  liable.  If  Mrs.  Davies  may 
go  on  with  her  action,  so  may  all  the  other  depositors,  and  the 
funds  will  be  squandered  away  in  legal  expenses.  There  was  no 
final  judgment  before  the  winding-up  order,  and  therefore  there 
can  be  no  proceeding  to  bankruptcy.  Mrs.  Davies  is  a  contribu- 
tory. Gontributories  are  of  two  classes :  those  who  have  to  receive 
and  those  who  have  to  pay.  Every  person  entitled  to  a  share  of 
assets  or  accruing  profits  is  a  '*  member ; ''  and  every  one  who  took 
this  stock  was  a  member.  The  Court  cannot  try  the  question 
whether  Mrs.  Davies  understood  what  she  signed  or  not.  She 
easily  might  have  done  so,  for  the  documents  have  no  resem- 
blance to  accountable  receipts.  There  was  no  *  fraud  prao-  •  95 
tised  upon  her ;  the  prospectus  on  its  face  referred  her  to  the 
Act  of  Parliament,  and  shows  clearly  enough  that  the  depositors 
were  to  receive  the  profits. 

Mr.  Oghj  in  reply. 

Judgment  reserved. 

(a)  4  K.  &  J.  278;  2  De  G.  ft  J.  4S4.         (c)  1  De  6.  ft  Sm.  560. 

(b)  1  De  G.  ft  Sm.  667.  (d)  8  De  G.  ft  8m.  262. 
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THE  MARQUIS  OP  ABERCORN'S   CASE. 

The  other  application  in  this  matter  was  on  the  part  of  the 
Marquis  of  Abercorn,  seeking  to  discharge  another  order  of  the 
Master  of  the  Rolls,  by  which  he  also  had  been  placed  on  the  list 
of  contributories  in  two  characters :  first,  in  class  E,  as  having 
been  a  director  of  the  company  and  a  holder  of  lOOZ.  capital  stock 
from  the  27th  of  October,  1858,  to  the  81st  December,  1854,  and 
chargeable  therefore  with  the  debts,  liabilities,  and  losses  of  the 
company  during  that  period  ;  and,  secondly,  in  class  A,  as  having 
become  and  still  being  the  holder  of  1051.  of  the  so-called  invest- 
ment stock. 

The  facts  of  the  case,  so  far  as  related  to  the  lOOZ.  capital  stock, 
were  substantially  as  follows :  Some  time  before  the  month  of  Octo- 
ber, 1858,  the  marquis  had  consented  to  become  a  director  of  the 
company  at  the  instance  of  Mr.  Wells,  then  one  of  its  directors ; 
and  in  the  month  of  October,  1858,  he  was  elected  a  director 
accordingly ;  but  he  neven  in  any  way  acted  as  a  director,  and  he 
retired  from  the  directorship  some  time  in  or  before  the  month  of 
December,  1854.  Soon  after  the  marquis  had  been  elected  a 
director  he  was  debited  in  the  company's  books  with  the  sum  of 
500Z.  as  having  been  lent  to  him  by  the  company,  and  credited  in 
the  company's  books  with  the  sum  of  500Z.  capital  stock  of  the 
company  as  having  been  purchased  with  the  money  thus  alleged 
to  have  been  lent  to  him ;  but  he  never  in  any  manner  sanc- 
•  96  tioned  ♦  or  consented  to  the  alleged  loan  or  the  alleged  in- 
vestment, and  did  not  in  fact  know  either  of  the  alleged  loan 
or  alleged  investment  until  the  official  manager  communicated  to 
him  in  the  month  of  November  or  December,  1861,  that  he  was  a 
holder  of  5001.  capital  stock :  the  course  taken  as  to  the  interest 
on  the  loan  and  the  stock  having  been  this,  that  the  sum  credited 
for  interest  upon  the  stock  was  debited  for  interest  upon  the  loan. 

The  facts  so  far  as  they  related  to  the  105L  investment  stock 
were  these :  According  to  the  rules  of  the  company  which  were  in 
force  during  the  period  whilst  the  marquis  was  a  director,  no 
director  who  did  not  attend  the  meetings  was  entitled  to  any  fees, 
and  the  marquis,  therefore,  never  became  entitled  to  any  fees 
whilst  he  was  a  director ;  but,  some  time  after  he  had  ceased  to  be 
a  director,  a  resolution  was  passed  that  directors  should  be  entitled 
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to  fees  whether  they  had  attended  the  meetings  or  not,  and  there- 
upon the  marquis  was  credited  with  105^  for  his  fees  as  director. 
The  amoimt  thus  credited  was  treated  in  the  books  of  the  company 
as  laid  out  in  the  purchase  of  105Z.  investment  stock  in  the  name 
of  the  marquis ;  but  he  was  not  informed  either  of  any  sum  having 
been  credited  to  him  for  fees,  or  of  the  alleged  investment  of  the 
sum  which  had  been  credited  to  him  on  that  account.  The  divi- 
dends, however,  upon  the  1052.  stock  alleged  to  have  been  pur- 
chased were  paid  to  the  marquis's  account  at  Messrs  Coutts's  bank ; 
the  course  taken  by  the  company  being  this :  dividend  warrants 
similar  to  those  issued  in  Mrs.  Davies's  case  were  taken  to  Coutts's 
with  cash  equal  in  amount  to  the  sums  specified  in  the  warrants, 
and  the  cash  was  paid  over  the  counter  to  the  marquis's  account, 
Messrs.  Coutts  giving  receipts  for  the  amount  either  on  separate 
papers  or  by  indorsements  on  the  warrants,  which  were 
thereupon,  of  course,  taken  back  by  the  company.  *  The  *  97 
sums  of  cash  thus  paid  to  the  marquis's  account  with  Goutts^s 
were,  of  course,  entered  in  their  account  with  him,  and  were  so 
entered  as  paid  in  per  Peter  Morrison,  who  was  the  managing 
director  of  the  company,  or  per  bank  of  deposit ;  but  beyond  this 
there  was  no  evidence  of  the  marquis  having  any  notice  of  his 
having  been  deemed  to  be  the  holder  of  the  1052.  stock,  and  it 
appeared  that  on  the  only  occasions  of  his  seeing  these  sums 
entered  to  his  credit  with  Coutts,  he  made  inquiries  respecting 
them,  but  was  unable  to  obtain  any  satisfactory  explanation. 

In  these  circumstances  the  marquis  was  placed  on  the  list  of 
contributories,  in  respect  both  of  the  lOOZ.  capital  stock  and  the 
1052.  investment  stock. 

May  6,  6. 

Mr.  Roll  and  Mr,  Bristawcy  for  the  Marquis  of  Abercorn.  —  The 
marquis  was  never  officially  informed  of  his  appointment  as 
director,  was  never  summoned  to  attend,  never  did  attend,  and 
never  signed  the  deed.  On  the  other  hand,  he  knew  that  he  was 
placed  in  the  position  of  a  director  and  did  not  protest  against  it, 
but  soon  desired  to  resign  and  did  resign  the  post.  It  is  a  ques- 
tion in  these  circumstances  whether  he  ever  was  a  director,  but 
if  he  was  he  could  not  thereby  become  a  contributory,  Button  v. 
Bright,  (a)  for  he  might  be  a  director  without  being  a  partner. 

(a)  3  H.  L.  Cm.  341, 363, 368, 385. 
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His  being  a  director  would  make  him  liable  for  contracts  in  which 
he  joined,  but  for  nothing  else.  But  it  is  urged  on  the  other  side, 
that  the  acceptance  of  the  office  of  director  estops  a  person 

from  denying  that  he  has  the  qualification  required  bj  the 
^  98  *  deed  for  a  director.    But  there  are  several  qualifications 

by  the  deed  of  settlement,  and  how  can  it  be  determined 
which  of  them  is  to  be  attributed  to  a  director.  If  a  person  not 
qualified  is  appointed,  you  cannot  attribute  to  him  a  qualification  : 
it  remains  a  question  of  fact  whether  he  was  qualified  or  not. 
The  Master  of  the  Bolls  went  on  the  ground  of  constructive  notice 
of  the  deed,  but  Lord  Abercorn  never  saw  the  deed,  and  the  Act 
of  Parliament  being  a  private  one  is  not  constructive  notice. 
£arl  Pom/ret  v.  Windsor,  (a)  Hesae  v.  Stevenson.  (6)  But  if  the 
holding  of  stock  is  to  be  attributed  to  Lord  Abercorn  while  he  was 
a  director,  the  parting  with  it  must  be  attributed  to  him  when  he 
resigned  his  office.  He,  therefore,  would  stand  in  the  position  of 
a  person  who  has  transferred  away  his  shares,  and  such  a  person 
is  not  a  contributory.  Sutton's  Case,  (c)  De  Passes  Case.  (cQ  As 
regards  the  investment  stock,  Lord  Abercorn  never  knew  he  had 
it ;  he  never  accepted  it  and  cannot  be  fixed  with  liability  in  respect 
of  it.  [^Mainwaring's  Case  (e)  and  Holme's  Case  (jg)  were  also 
referred  to.] 

Mr.  Selwyn  and  Mr.  Ro^Aurgh,  for  the  official  manager.  —  We 
contend  that  the  marquis  not  only  ought  not  to  be  removed  from 
the  list,  but  ought  to  be  on  it  as  the  holder  of  lOOZ.  capital  stock 
down  to  the  time  of  the  winding  up,  instead  of  down  to  1st  Decem- 
ber, 1864,  only.  There  were  four  classes  of  persons  interested  at 
the  time  of  the  winding-up  order :  (1)  outside  creditors ;  (2)  hold- 
ers of  investment  stock  ;  (3)  ordinary  holders  of  capital  stock ; 
(4)  holders  of  capital  stock,  who  were  also  directors.  The 
*  99  first  class  have  all  been  paid,  and  the  substantial  ^questiom 
is,  as  to  the  liability  of  the  directors.  Now  Lord  Abercorn 
must  be  taken  to  have  known  tlie  contents  of  the  deed  of  settle* 
ment,  and  his  consent  to  be  a  director  involves  a  consent  to  every 
thing  necessary  to  his  becoming  one.  He  must,  therefore,  be 
treated  as  having  qualified  himself,  and  to  have  elected  to  qualify 

(a)  2  Yes.  472.  (d)  4  De  G.  &  J.  644. 

(6)  3  Bos.  &  Pul.  565.  578.  (0  2  De  6.,  M.  &  6.  66. 

(c)  8  De  G.  &  Sm.  262.  (g)  2  De  G.,  M.  &  G.  113. 
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himself  hj  becoming  a  holder  of  capital  0tock,  since  previons  acts 
were  necessary  to  his  acquiring  either  of  the  other  qnalifications. 
The  question  is,  what  the  other  shareholders  were  entitled  to 
assume  that  he  had  done,  and  thej  were  entitled  to  assume  that 
he  had  done  what  he  represented  himself  to  have  done.  Clements  y. 
JSofoes,  (a)  We  say  then  that  the  Maeiter  of  the  Rolls  was  right 
in  fixing  him  as  having  taken  1002.  capital  stock,  but  mistaken  in 
treating  him  as  having  parted  with  it  when  he  resigned  his  ofiice. 
He  might  hold  his  qualification  after  he  ceased  to  be  a  director, 
and  it  is  on  him  to  show  that  he  got  rid  of  it.  As  to  the  105L 
stock  there  is  evidence  to  show  that  he  knew  he  had  it,  and  he 
must  be  taken  to  have  known  that  a  director  was  entitled  to 
remuneration.  Bright  v.  Button^  which  was  a  case  where  no  com- 
pany had  been  formed,  has  no  bearing,  and  Lord  Abercorn  is  a 
contributory  according  to  the  definition  of  contributory  in  Lord 
MansfieUCu  Case,  (ft) 

Mr.  Boltj  in  reply. 

Judgment  reserved. 


MRS.  DAVIES'S  CASE. 

May  13. 

The  Lord  Justice  Turner,  after  stating  the  nature  of  the  order 
under  appeal,  proceeded  as  follows:  The  principal  ques- 
tion to  be  decided  upon  this  motion  *  is,  whether  the  appel-  *  100 
lant  Mrs.  Davies  has  been  properly  held  to  be  a  contributory 
and  ordered  to  be  placed  upon  the  list  of  contributories  of  this 
association.  By  the  interpretation  clause  contained  in  the  Statute 
11  &  12  Yict.  c.  45,  the  first  Winding-up  Act,  it  is  enacted  that 
the  word  "  contributory  "  shall  include  every  member  of  a  com- 
pany, and  also  every  otlier  person  liable  to  contribute  to  the  pay- 
ment of  any  of  the  debts,  liabilities,  or  losses  thereof,  whether  as 
heir,  devisee,  executor,  or  administrator  of  a  deceased  member,  or 
aiB  a  former  member  of  the  same,  or  as  heir,  devisee,  executor, 

(a)  1  Drew.  698.  (6)  2  Mac.  &  G.  57. 
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or  administrator  of  a  former  member  of  the  same,  deceased  or 
otherwise  howsoever ;  and  that  the  word  member  shall  mean  any 
person  entitled  to  a  share  of  the  assets  or  accruing  profits  of  the 
company  at  the  time  of  presenting  the  petition  for  dissolving  the 
same  or  winding  up  the  affairs  thereof  under  the  Act.  It  has  not 
been  contended  before  us  that  the  appellant  Mrs.  Davies  can  be 
bound  to  contribute  to  the  payment  of  any  of  the  debts,  liabilities, 
or  losses  of  this  association  in  any  other  character  than  as  a 
member  thereof,  and  the  question  whether  she  ought  to  have  been 
held  to  be  a  contributory  depends,  therefore,  upon  whether  she  was, 
at  the  time  of  the  petition  for  winding  up  being  presented,  a 
member  of  the  association  within  the  meaning  of  the  word  mem- 
ber as  interpreted  by  the  above-mentioned  Act ;  that  is,  whether 
she  was  then  entitled  to  a  share  of  the  assets  or  accruing  profits 
of  the  company.  Nothing,  however,  turns  upon  the  time,  for  if 
she  was  at  any  time  a  member  of  the  association,  she  continued  to 
be  so  at  the  time  of  the  petition  being  presented  for  winding  it  up. 
In  order  to  determine  whether  she  was  at  any  time  a  member  of 
the  association,  we  must,  I  think,  in  the  first  place,  examine  the 
constitution  of  the  association  and  the  provisions  made  for  the 
conduct  of  its  business  and  affairs. 

*  101        *  [His  Lordship  then  stated  the  provisions  of  the  deed  of 
settlement  in  nearly  the  same  terms  as  above,  observing 
that  he  stated  the  clauses  more  peculiarly  applicable  to  Lord  Aber- 
corn's  case,  as  well  as  those  bearing  on  that  of  Mrs.  Davies.] 

I  have  gone  thus  at  length  into  the  provisions  of  this  deed, 
because,  as  it  seems  to  me,  those  provisions  go  far  to  decide,  if 
indeed  they  do  not  wholly  decide,  the  question  whether  the  appel- 
lant ought  to  be  held  to  be  a  contributory  or  not.  It  is  to  be 
observed  in  the  first  place,  that  according  to  the  operative  part  of 
this  deed  the  association  was  to  consist  of  the  assured  and  of  the 
holders  or  proprietors  of  any  stock  of  the  association.  In  the 
course  of  the  argument  before  us,  reliance  was  placed,  on  the  part 
of  the  official  manager,  upon  the  expression  ^'  any  stock ; "  but 
this  expression  must,  as  I  conceive,  be  construed  with  reference 
to  the  other'  parts  of  the  deed.  We  must  see  what  in  the  other 
parts  of  the  deed  is  described  to  be  the  stock  of  the  association  ; 
for  the  deed  cannot  be  construed  to  have  meant  that  the  associa  - 
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tion  should  consist  of  holders  of  whatever  at  any  time  might  be 
called  stock,  whether  it  was  stock  within  the  meaning  of  the  deed 
or  not. 

The  different  descriptions  of  the  stock  are  to  be  found  in  the 
second  clause  of  the  deed.  By  this  clause  it  appears  that  there 
were  two  descriptions  of  stock,  —  the  mutual  stock  and  the  capital 
stock,  —  for  the  assurance  fund  is  not  designated  as  stock.  The 
mutual  stock  is  by  this  clause  described  to  be  that  poHion  of  the 
moneys  received  and  to  be  received  for  investment,  which  is  to  be 
exempt  from  liability  arising  out  of  the  assurance  department  and 
the  additions  to  be  made  thereto  by  accumulation  and  otherwise ;  and 
the  capital  stock  is  described  to  be  that  portion  of  the  moneys 
received  and  *  to  be  received  for  investment,  which  is  to  be  *  102 
subject  to  the  liabilities  arising  out  of  the  assurance  depart- 
ment. Then  by  clause  3  the  mutual  stock  is  more  clearly  defined ; 
it  is  to  be  of  unlimited  amount,  and  to  be  issued  in  shares  of  such 
amount  and  upon  such  terms  as  to  price  and  otherwise,  and  sub- 
ject to  such  stipulations  as  to  the  return  or  cancellation  thereof,  as 
are  thereinafter  contained,  and  as  shall  be  determined  by  any 
by-laws  made  in  manner  thereinafter  provided.  Clauses  4  to  7 
provide  for  the  costs  and  expenses  to  be  borne  by  the  several  funds, 
the  mutual  stock  being  charged  only  with  the  costs  and  expenses 
incident  to  the  investment  and  calling  in  of  the  moneys  belong- 
ing to  that  fund.  Clause  10  provides  for  a  calculation  being  annu- 
ally made  of  the  profits  which  have  accrued  from  the  mutual 
investment  fund,  and  which  in  the  judgment  of  the  directors  may 
be  taken  out  of  such  fund  without  prejudice  to  the  liabilities 
thereon.  Clause  12  provides  for  the  holders  of  mutual  stock  being 
entitled  to  such  interest  on  the  amount  of  stock  held  by  them  not 
exceeding  51.  per  cent  per  annum,  as  shall  from  time  to  time  be 
determined  by  the  board  of  management,  to  be  paid  solely  out  of 
the  profits  of  the  mutual  investment  fund,  the  interest  to  be  calcu- 
lated from  such  one  of  the  quarter  days  therein  mentioned  as  shall 
happen  next  after  the  issue  of  the  stock ;  and  clause  14  gives 
power  to  a  general  meeting  to  direct  the  division  among  the  share- 
holders of  mutual  stock,  which  shall  have  been  created  more  than 
six  calendar  months  before  the  day  up  to  which  the  last  preceding 
calculation  of  profits  shall  have  been  made,  of  the  surplus  profits 
which  shall  have  accrued  from  the  mutual  investment  fund  after 
payment  of  the  interest  on  the  mutual  stock  at  the  rate  which  shall 
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have  been  determined  on,  or  of  any  portion  of  such  surplus  profits, 
the  bonus  to  be  made  by  way  of  percentage  on  the  amount 
*  103  of  mutual  stock  possessed  by  the  respective  *  holders 
»  thereof;  and  then  by  clause  15  the  board  of  management 
are  empowered,  on  the  request  of  any  holder  of  mutual  stock,  to 
cancel  the  whole  or  any  portion  of  the  stock  held  by  him  upon 
such  terms  as  the  stockholder  and  board  of  management  shall 
agree  upon,  or  as  shall  be  stipulated  by  any  by-law,  with  a  proviso 
that  no  by-law  should  authorize  any  holder  of  mutual  stock  to 
compel  cancellation  of  any  part  thereof,  unless  he  should  have 
given  at  least  six  calendar  months'  notice  of  his  intention  so  to 
do.  Glauses  25  and  88  speak  of  stockholders  and  members  of  the 
association  being  proprietors  and  holders  of  paid-up  stock  of  the 
association ;  and  clauses  39  and  45  make  it  clear  that  the  holders 
not  only  of  the  capital  stock,  but  of  the  mutual  stock,  were  con- 
sidered to  be  stockholders  within  the  meaning  of  the  deed. 

These  clauses  of  the  deed  of  settlement  result,  as  it  seems  to 
me,  in  this,  that  what  was  meant  by  the  mutual  stock  mentioned 
in  the  deed  was  stock  to  be  issued  in  certain  shares  of  certain 
amounts,  upon  certain  terms  and  subject  to  certain  stipulations  as 
to  cancellation ;  the  scheme  of  the  deed,  as  I  understand  it,  being, 
that  there  were  to  be  three  classes  in  the  company,  the  holders  of 
mutual  stock,  of  capital  stock,  and  of  policies.  That  the  holders 
of  mutual  stock  and  of  capital  stock  were  to  be  the  persons  who 
brought  into  the  concern  money  for  investment ;  that  the  holders 
both  of  the  mutual  stock  and  of  the  capital  stock  were  to  have 
shares  of  fixed  amounts,  to  be  issued  at  fixed  prices,  which  might 
or  might  not  exceed  the  sums  which  they  brought  in ;  that  it  was 
contemplated  that  the  assurance  fund  would  pay  the  greater  part 
of  the  expenses  ;  that  the  holders  of  the  capital  stock  were  to  have 
5/.  per  cent  interest  on  the  amounts  of  their  stock,  independent  of 
profits;  that  the  holders  of  mutual  stock  were  to  have 
*104  interest  not  *  exceeding  51.  per  cent,  out  of  the  profits  of 
their  fund,  and  that  each  of  these  two  classes  of  holders  of 
stock  was  to  have  by  way  of  bonus  the  whole  or  such  portion  as 
should  be  determined  on  of  the  surplus  profits  of  their  respective 
funds.  The  provisions  as  to  the  transfers  of  shares,  to  which  I 
have  referred,  seem  to  me  to  confirm  the  view  which  I  have  taken 
of  this  deed  as  to  what  was  intended  with  respect  to  the  shares  in 
the  mutual  and  capital  stock ;  and,  although  very  extensive  powers 
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are  gi^en  to  the  directors  and  board  of  management  by  the  56th 
and  57th  clauses  of  this  deed,  those  clauses  did  not,  in  my  opinion, 
authorize  those  bodies,  or  either  of  them,  at  all  to  alter  the  consti- 
tution of  the  company.  The  association  stood  upon  the  footing  of 
this  deed  down  to  the  year  1854,  when  the  Act  of  Parliament  was 
passed.  By  that  Act  the  company  are  empowered  to  sue  and  be 
sued ;  but  I  see  nothing  in  the  Act  altering  the  constitution  of  the 
company,  or  in  any  way  authorizing  it  to  be  altered. 

Such  then  being  the  constitution  of  the  company,  we  must  next 
see  how  its  business  was  conducted  and  carried  on,  and  in  partic- 
ular how  the  company  dealt  with  the  appellant  Mrs.  Davies.  [His 
Lordship  then  stated  the  facts  as  set  out  above,  in  the  part  of  the 
statement  relating  exclusively  to  Mrs.  Davies  down  to  the  end  of 
the  prospectus,  upon  which  his  Lordship  observed  as  follows :  ] 
This  prospectus,  it  is  to  be  observed,  is  very  careftiUy,  and  it  is 
not  going  too  far  to  say  very  artfully,  worded.  On  reading  it,  it  is 
difficult  —  I  am  not  sure  that  it  is  possible  —  to  find  one  single 
word  which  might  not  well  be  published  by  any  ordinary  b^nk 
receiving  deposits  and  paying  interest  upon  them.  It  is  true  that 
it  speaks  of  drawing  the  attention  of  the  public  to  a  safe  mode  of 
investment  producing  a  good  rate  of  interest,  and  of  opening 
to  the  public  an  easy  and  safe  mode  of  *  investment  with  a  *  105 
high  rate  of  interest,  and  speaks  also  of  the  mode  in  which 
the  moneys  deposited  with  the  company  were  employed ;  but  there 
was  nothing  which  I  can  see  in  these  statements  to  lead  the  public 
to  understand  that  the  mode  of  investment  referred  to  was  any 
thing  more  than  the  deposit  with  the  bank,  or  that  the  reference 
to  the  mode  in  which  the  moneys  deposited  were  lent  out  had  any 
other  purpose  than  to  show  that  the  payment  of  the  interest  would 
be  well  secured  to  the  depositors ;  and,  although  the  association 
was  described  in  the  prospectus  as  an  investment  association,  I 
see  nothing  in  that  document  to  show  that  it  was  an  association 
investing  the  moneys  deposited  with  it  on  the  account  at  the  risk 
or  for  the  benefit  of  the  depositors  or  otherwise  than  on  its  own 
account.  This  document  was,  as  it  seems  to  me,  well  calculated 
to  lead  the  public  to  believe  that  in  depositing  moneys  with  this 
association  they  were  doing  no  mpre  than  they  would  do  in  depos- 
iting their  moneys  with  any  ordinary  bank  paying  interest  upon 
deposits.  [His  Lordship  then  stated  the  dealings  between  Mrs. 
Davies  and  the  company  as  given  above.] 
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It  is  under  these  circumstances  we  have  to  determine  whether 
Mrs.  Davies  ought  to  have  been  held  a  contributory  of  this  com- 
pany, and  whether  the  proceedings  in  the  action  brought  by  her 
ought  to  have  been  stayed  by  injunction. 

As  to  the  first  of  these  questions,  it  depends,  as  I  have  already 
said,  upon  whether  Mrs.  Davies  was  entitled  to  a  share  of  the 
assets  or  accruing  profits  of  the  company.     Was  she  then  so  enti- 
tled ?    The  answer  to  this  question  must,  as  it  seems  to  me, 
depend  in  the  first  place  upon  the  company's  deed  of  settlement, 
whether  she  became  a  holder  of  mutual  stock  under  that  deed. 
I  have  already  commented  at  length  upon  the  provisions 
*  106   *  of  that  deed.     I  think,  as  I  have  already  intimated,  that 
the  mutual  stock  contemplated  by  it  was  stock  to  be  issued 
in  shares  of  fixed  amount  at  prices  to  be  agreed  upon,  and  subject 
to  be  cancelled  and  redeemed  on  terms  which  were  also  to  be  the 
subject  of  agreement.    This  stock,  as  it  seems  to  me,  was  some- 
thing wholly  different  from  what  is  called  the  stock  of  which  Mrs. 
Davies  is  alleged  to  have  become  the  proprietor  or  holder.    There 
were  no  shares  issued  to  her,  no  terms  agreed  upon  with  her  as  to 
price  or  otherwise  in  respect  of  any  such  shares,  and  no  stipula- 
tions with  her  as  to  return  or  cancellation  of  shares.     It  is  true, 
indeed,  that  she  deposited  her  money  with  the  association  and 
signed  an  application  (perhaps  two  applications)  for  investment 
stock,  and  that  the  moneys  which  were  repaid  to  her  were  treated 
as  repurchases  of  stock,  and  it  is  true  also  that  it  seems  to  have 
been  understood  or  agreed  that  she  was  to  have  no  interest  on  her 
money  unless  it  remained  so  deposited  for  six  months  at  least ; 
but  both  the  2001.  and  the  600/.  were  withdrawn  by  her  without 
any  such  notice,  and  any  other  sums  which  she  had  thought 
proper  to  withdraw  might,  no  doubt,  have  been  so  withdrawn. 
Wa9  this,  then,  the  mutual  stock  which  was  contemplated  by  this 
deed  ?    Was  it  intended  by  this  deed  to  create  a  stock  which 
might  be  dealt  with  in  parcels  of  any  amount,  however  large  or 
however  small,  and  which  might  in  like  manner  be  cancelled  or 
redeemed  ?    Was  it  intended  by  this  deed  that  the  mutual  stock 
created  by  it  should  be  created  independently  of  any  terms  as  to 
price  or  otherwise,  and  should  be  dependent  merely  upon  money 
being  deposited  with  the  association  ?     I  am  satisfied  that  it  was 
not,  and  that  what  has  really  been  done  in  this  case  is  this  :  that 
the  company,  intending,  whether  honestly  or  dishonestly  is  not 
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material  to  this  question,  to  get  the  moneys  of  the  public 
into  their  hands,  determined  to  apply  the  provisions  *  of  *  107 
this  deed  to  a  purpose  wholly  different  from  that  to  which 
they  were  intended  to  apply,  —  to  make  provisions  which  were 
framed  with  a  view  to  a  mere  investment  association  applicable  to 
a  mere  bank  of  deposit.  This,  in  my  opinion,  they  had  no  author- 
ity to  do,  and  the  consequence,  as  it  seems  to  me,  is  this :  that, 
even  assuming  Mrs.  Davies  to  have  been  in  any  sense  a  proprietor 
or  holder  of  any  stock  in  this  company,  she  was  not  a  holder  of 
any  such  mutual  stock  or  capital  stock  as  is  mentioned  in  this 
deed,  and  consequently  could  have  no  claim  under  the  deed  to  any 
share  of  the  assets  or  accruing  profits  of  the  company.  It  was 
asked  in  the  course  of  the  argument  on  the  part  of  the  official 
manager,  how  could  the  company  have  resisted  Mrs.  Davies's  claim 
to  a  share  of  the  accruing  profits  ?  The  answer  I  think  is  tliis  : 
How  could  the  company,  which  is  not  incorporated,  be  bound  by 
any  contract  of  their  directors  going  beyond  the  powers  which 
were  given  to  them  by  the  deed  ? 

Assuming,  then,  Mrs.  Davies  not  to  have  been  a  holder  or  pro- 
prietor of  mutual  stock  within  the  meaning  of  the  deed,  it  is  diffi- 
cult I  think  to  see  how  she  can  be  held  to  be  a  contributory.  The 
case,  however,  was  put  thus  :  that  she  accepted  stock  of  the  com- 
pany and  accepted  it  with  notice  of  the  deed,  and  ought,  therefore, 
to  be  held  bound  by  its  provisions  as  between  herself  and  the 
other  parties  interested  under  it.  But  assuming  her  to  have 
accepted  stock  of  the  company,  if  the  stock  which  she  accepted 
was  not  stock  entitling  her  to  share  in  the  profits  or  assets,  I  do 
not  see  by  what  right  she  could  be  entitled  to  share  in  them.  She 
could  not,  as  I  apprehend,  come  into  this  concern  otherwise  than 
under  the  deed  or  by  agreement  with  all  the  persons  interested 
under  it.  For  the  reasons  already  given,  she  cannot  I  think 
be  considered  to  have  come  in  under  the  deed,  and  *  cer-  *  108 
tainly  there  was  no  agreement  by  her  with  all  the  persons 
interested  under  it. 

Supposing  this  difficulty,  however,  to  be  surmounted,  ought  this 
lady  to  be  considered  to  have  purchased  any  stock,  mutual  or  not, 
in  this  company,  and  to  have  purchased  it  with  notice  of  the  deed  ? 
First,  as  to  her  being  considered  to  have  purchased  stock.  This 
company  was  carrying  on  business  as  a  bank*  of  deposit.  The. 
prospectus  which  it  put  forth  speaks  of  ordinary  deposit  accounts, 

[86] 


*  108  OASES  IN   OHANCEBT. 

and  of  forms  for  opening  accounts  being  to  be  obtained  at  the 
branch  bank.  Was  not  this  lady,  then,  when  upon  her  going  to 
the  bank  to  deposit  her  money  there  was  handed  to  her  an  applica- 
tion for  investment  stock,  entitled  to  assume  that  this  was  the 
form  of  opening  an  account  to  which  the  prospectus  referred,  and 
when  she  drew  out  her  money  and  signed  receipts  as  for  the 
repurchase  of  stock  was  she  not  equally  well  entitled  to  assume 
that  this  was  the  course  of  the  bank  for  carrying  on  the  account 
which  had  been  opened  by  the  application  for  investment  stock  ? 
I  think  that  she  was,  and  at  all  events  I  think  it  is  going  much  too 
far  to  say  that,  by  having  signed  such  documents  as  these  under 
such  circumstances  as  existed  in  this  case,  she  ought  to  be  held  to 
have  become  a  purchaser  of  stock  in  the  bank,  when  it  is  plain 
that  she  had  no  intention  of  making  any  such  purchase.  The  case 
in  this  respect  is  still  more  difficult,  when  it  is  observed  that  the 
prospectus  refers  to  special  deposits  at  rates  of  interest  varying 
according  to  the  length  of  time  agreed  upon  for  notice  of  with- 
drawal, and  when  it  is  remembered  that  this  company  paid  this 
lady  interest,  to  which  she  would  not  have  been  entitled  as  a 
holder  of  stock  under  the  deed.  Then,  again,  as  to  this  lady  being 
taken  to  have  notice  of  the  deed.  The  only  notice  alleged  is  that 
the  prospectus  mentions  the  Act  of  Parliament,  and  the 
*  109  Act  of  Parliament  refers  to  the  *  deed.  The  alleged  notice, 
therefore,  is  constructive  merely,  and  certainly  I  am  not 
prepared,  more  especially  having  regard  to  this  having  been  a 
commercial  transaction,  to  carry  the  doctrine  of  constructive 
notice  to  such  an  extent  as  has  been  contended  for  in  this  case. 

The  case  was  further  argued  on  the  part  of  the  appellant  Mrs: 
Davies  upon  these  grounds,  that  the  company  was  illegal,  and  that 
there  had  been  fraud  upon  the  appellant  by  which  the  company 
was  affected ;  but,  without  meaning  to  disparage  the  argument  upon 
those  points,  I  do  not  think  it  necessary  to  enter  into  them.  I  give 
no  opinion  upon  either  of  these  points,  but  upon  the  grounds  which 
I  have  stated  I  am  of  opinion  that  this  lady  has  not  been  properly 
held  to  be  a  contributory  of  this  company. 

Then  as  to  the  injunction,  I  think  it  cannot  be  maintained.  The 
appellant  is,  as  I  apprehend,  clearly  entitled  to  proceed  in  the 
action  for  the  purpose  of  making  the  company  bankrupt,  and,  inde- 
pendently of  that  right,  I  do  not  see  upon  what  ground  any  injunc- 
tion can  be  due,  at  all  events  under  this  jurisdiction,  in  the 
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present  state  of  the  case.    It  may  hereafter  be  due  if  any  execu* 
tion  be  attempted  to  be  sued  out. 

Upon  the  whole,  therefore,  my  conclusion  is,  tliat  this  order 
must  be  discharged,  and  I  think  that  the  appellant  should  be 
allowed  the  costs  of  all  the  proceedings  at  the  Rolls  and  of  this 
appeal.  It  is  not  without  regret  that  I  concur  in  discharging  this 
order,  for  I  am  by  no  means  satisfied  that  the  course  proposed  by 
the  Master  of  the  Rolls  would  not  in  the  result  be  most  beneficial 
to  all  the  persons  interested  in  this  concern ;  but  that  is  a  consider- 
ation which,  the  persons  interested  must  themselves  judge  of  and 
upon  which,  in  my  opinion,  we  should  not  be  justified  in  acting. 


♦  THE  MARQUIS  OF  ABERCORN'S  CASE.        •  110 

The  Lord  Justice  Turner,  after  stating  the  facts  of  this  case  as 
above,  proceeded  as  follows :  — 

It  was  first  submitted  to  us,  rather  than  argued,  on  the  part  of 
the  marquis,  that  he  ought  not  to  be  considered  ever  to  have 
become  a  director  of  the  company,  no  communication  having  been 
made  to  him  of  his  having  been  elected  to  the  office ;  but,  what- 
ever  may  be  said  as  to  the  period  for  which  he  continued  to  be  a 
director,  I  think  it  clear  beyond  all  doubt  that  for  some  period  or 
other  he  must  be  considered  to  have  held  that  office.  He  con- 
sented to  be  a  director,  he  was  elected  a  director,  he  was  published 
to  the  world  as  a  director,  and  does  not  appear  to  have  made  any 
objection,  and  finally  he  desired  to  retire  from  the  office  of  direc- 
tor.    He  is  clearly  fixed,  therefore,  with  the  character  of  director. 

This  character  being  thus  fixed  upon  him,  it  was  argued  on  the 
part  of  the  official  manager  that  he  ought  on  that  ground  alone  to 
be  held  to  be  a  contributory,  for  that  he  would  be  chargeable  with 
the  liabilities  of  the  company  incurred  during  the  period  he  held 
the  office  and  bound  to  contribute  with  the  then  other  directors 
to  the  payment  of  those  liabilities ;  but  it  being  clear  that  the  mar- 
quis was  not  an  acting  director,  I  can  see  no  gi*ound  on  which 
other  directors  could  call  upon  him  to  contribute  to  the  payment 
of  what  they  might  be  compelled  to  pay.  Such  a  contribution, 
indeed,  if  it  could  be  enforced,  would  be  a  contribution  not  to  the 
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liabilities  of  the  company,  but  to  what  others  had  become  liable  or 
been  compelled  to  pay  in  respect  of  those  liabilities,  and  it  would, 
I  think,  be  going  far  beyond  tlie  purpose  and  spirit  of  the  Winding- 
up  Acts  to  hold  the  marquis  to  be  a  contributory  upon  the  mere 
ground  of  his  having  been  a  director  of  tlie  company.    I 

*  111    *  feel  the  less  doubt  upon  this  point,  as  the  Master  of  the 

Rolls  evidently  considered  that  the  mere  fact  of  the  marquis 
having  been  a  director  was  not  of  itself  sufficient  to  constitute  him 
a  contributory.  His  Honor,  however,  appears  to  have  thought 
that  the  marquis  having  been  a  director  must  be  assumed  to  have 
had,  during  the  period  for  which  he  held  that  office,  the  qualifica- 
tion which,  in  his  Honor's  judgment,  was  necessary  for  holding 
the  office,  viz.^  according  to  his  Honor's  opinion,  lOOZ.  capital  stock ; 
and  it  was  upon  this  ground,  as  I  understand,  and  not  upon  tlie 
mere  ground  of  the  marquis  having  been  a  director,  that  his  Honor 
placed  him  on  the  list  of  contributories.  It  was  upon  this  ground 
also  that  the  case  was  mainly  rested  in  the  argument  before  us. 
Ought  then  the  marquis  to  have  been  held  to  be  a  contributory 
as  the  holder  of  1007.  capital  stock  upon  the  ground  of  his  having 
consented  to  become  a  director  of  this  company?  It  was  first 
attempted  to  make  out  a  case  of  express  agreement  on  the  part  of 
the  marquis.  It  was  said  that  as  he  had  consented  to  become  a 
director  through  the  agency  of  Mr.  Wells,  he  must  be  taken  to 
have  consented  through  the  same  agency  to  accept  the  qualification 
attached  to  the  office  but*  I  think  it  quite  clear  that  Mr.  Wells  had 
no  authority  to  bind  the  marquis  to  this  extent.  Was  there  then 
any  implied  agreement  on  the  part  of  the  marquis  to  become  the 
holder  of  the  lOOZ.  capital  stock  ?  It  was  strongly  urged  that 
there  was,  that  he  must  be  taken  to  have  had  notice  of  the  com- 
pany's deed,  and  that,  knowing  of  the  qualification  which  by  the 
deed  was  necessary  to  the  office,  he  must  be  deemed  in  consenting 
to  be  a  director  to  have  consented  to  take  the  necessary  qualifica- 
tion. Now  actual  notice  of  the  deed  is  not  attempted  to  be  shown, 
and  certainly  I  am  not  satisfied  that  the  doctrine  of  construc- 

♦  112    tive  notice  ought  to  be  applied  to  a  case  like  *  this.    So  to 

apply  the  doctrine  of  constructive  notice  is  in  effect  to  create 
a  constructive  performance  of  a  constructive  obligation,  —  an  extent 
to  which,  so  far  as  I  am  aware,  the  doctrine  has  never  been  carried, 
and  the  late  authorities  fully  warrant  us  in  saying  that  the  doctrine 
is  not  to  be  extended. 
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Let  US  assume,  however,  that  the  marquis  ought  to  be  held  to 
have  had  notice  of  the  deed.  The  deed  told  him  no  more  than 
this,  that,  in  order  to  be  a  qualified  director,  he  must  be  the  holder 
of  1002.  stock.  He  did  not,  however,  become  so,  and  surely  it  is 
going  a  little  too  far  to  say  that  an  agreement  on  his  part  to 
become  so  is  to  be  implied,  when  what  was  necessary  to  his 
becoming  so  might  have  been  done  and  was  not  done.  The  case, 
however,  was  attempted  to  be  carried  beyond  agreement,  and  it 
was  said  that  there  was  an  obligation  on  the  marquis  to  take  the 
stock.  Assume  it  to  be  so.  Is  it  to  be  said  that  in  this  jurisdic- 
tion the  Court  is  to  treat  the  obligation  as  performed  which  was 
not  performed,  to  deal  with  the  case  upon  the  footing  of  the  mar- 
quis having  become  a  holder  of  capital  stock  when  he  never  did 
in  fact  become  such  holder  ?  Observe  what  the  consequence  would 
be.  If  the  marquis  be  placed  upon  the  list  at  all,  it  must  be  upon 
the  ground  of  his  liability  to  contribute  with  other  holders  of  capi- 
tal stock  to  the  losses  of  the  company  during  the  period  whilst  he 
was  a  director  ;  but  he  never  acted,  and  on  what  possible  ground, 
therefore,  could  any  other  holder  of  stock  call  upon  him  for  contri- 
bution ?  There  may  indeed  be  claims  against  him  by  creditors  of 
the  company,  but  their  claims  would  not  be  for  contribution.  So, 
again,  there  may  be  possible  claims  against  him  if  any  holders  of 
capital  stock  became  so  upon  the  faith  of  his  being  a  qualified 
director ;  but  those  would  be  claims  for  indemnity  rather 
than  for  contribution ,  and  they  would  be  claims  which  *  would  *  11 3 
not  arise  until  some  rights  had  been  established  against  the 
persons  seeking  to  enforce  them.  It  is  by  action  or  suit  only  that 
any  such  claims  as  I  have  adverted  to  could  be  enforced,  and  it  is 
hardly  necessary  to  say  that  they  will  remain  unafiected  by  the 
proceedings  in  this  matter.  The  difficulty  in  maintaining  this 
order  becomes  more  apparent  when  it  is  considered  that  if  the 
marquis  is  to  be  deemed  to  have  become  a  holder  of  stock  by  hav- 
iag  become  a  director,  he  must  equally  be  deemed  to  have  ceased 
to  be  a  holder  of  stock  by  having  ceased  to  be  a  director,  so  that  it 
would  be  necessary  to  imply  not  only  a  transfer  or  allotment  to 
him,  but  a  transfer  by  him,  and  if  a  transfer  by  him  is  to  be 
implied,  the  transfer  must,  it  should  seem,  have  carried  his  liability 
with  it,  except  of  course  his  liability  as  a  director  merely.  It  was 
said,  indeed,  on  the  part  of  the  official  manager  that  he  might  con- 
tinue to  be  the  holder  of  the  stock  although  he  ceased  to  be  a 
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director ;  but  there  was  no  stock  of  which  he  was  the  holder,  none 
which  he  could  transfer,  and,  therefore,  if  this  argument  was  to 
prevail,  there  would  be  no  means  by  which  he  could  ever  get  rid 
of  his  liability.  The  difficulty  in  considering  the  marquis  to  be  a 
contributory  in  respect  of  this  lOOZ.  capital  stock,  is  certainly  not 
diminished  by  the  terms  of  the  45th  clause  of  the  deed ;  but  I  think 
it  better  to  dispose  of  this  case  upon  general  principles  than'  upon 
the  particular  terms  of  the  deed,  and  I  do  not,  therefore,  enter  into 
that  branch  of  the  argument.  My  opinion  is,  that  the  marquis 
ought  not  to  have  been  held  to  be  a  contributory  in  respect  of  the 
1001.  capital  stock. 

As  to  the  105Z.  investment  stock,  what  has  been  said  as  to  Mrs. 
Davies's  case  applies  to  this  case  also  so  far  as  respects  the  char- 
acter of  the  stock,  and  it  is  only  necessary  to  add  that  taking  the 

case  to  be  doubtful  on  that  point,  the  marquis  could  not,  in 
*  114    my  opinion,  be  considered  *  as  a  willing  recipient  of  the 

income  of  this  stock,  and  ought  not  under  the  circumstances 
to  be  affected  by  the  receipt  of  that  income.  I  think,  therefore, 
this  order  must  be  discharged,  but  there  has  been  too  much  care- 
lessness on  the  part  of  the  marquis  to  entitle  him  to  any  costs. 
The  order  must  be  discharged  without  costs. 

The  Lord  Justice  Knight  Bruce  :  — 

MRS.  DAVIES'S  CASE. 

With  regard  to  Mrs.  Davies's  case :  That  the  money  paid  by 
her  which  she  has  been  seeking  to  recover  in  the  action  stayed  by 
an  order  now  before  us  was  obtained  from  her  in  a  sense  by  fraud, 
is,  I  think,  plain  enough ;  but  her  claim  to  be  relieved  from  the 
order  and  from  the  character  ascribed  to  her  of  being  a  contribu- 
tory of  the  "  National  Insurance  and  Investment  Association," 
which  the  order  of  the  16th  November,  1861,  directs  to  be  wound 
up,  does  not,  in  my  opinion,  rest  merely  on  the  ground  of  fraud. 
I  am  satisfied  that  she  never  agreed  and  never  intended  to  become 
a  member  of  the  association  or  company,  or  a  partner  in  it,  or  to 
have  any  other  connection  with  it  than  that  of  a  mere  depositor 
of  money  at  a  fixed  rate  of  interest  in  the  manner  now  common 
between  joint-stock  banks  and  their  customers.  It  is  true  that  she 
received  from  some  person  or  persons  acting  or  professing  to  act 
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'  on  behalf  of  the  association  papers  of  an  extraordinary  description 
which  would  probably  have  alarmed  a  man  of  business  if  delivered 
to  him,  and  have  induced  such  a  person  to  take  steps  for  protect- 
ing himself.  It  is  perhaps  almost  wonderful  that  they  did  not 
alarm  her,  and  that  she  acted  as  she  did.  But  the  materials  before 
us,  I  repeat,  convince  me  that  partnership  was  not,  that  the  char- 
acter of  member  was  not,  that  the  position  of  shareholder 
was  not  wished  or  intended  by  *  her,  that  no  such  charac-  *  115 
ter,  no  such  position  was  understood  by  her  as  belonging  to 
her,  and  that  not  any  person  who  took  money  from  her  was  de- 
ceived or  misled  by  her.  The  strange  documents  to  which  I  have 
referred  did  not,  in  my  opinion,  make  any  difference  in  the  sub- 
stance of  the  transaction.  Her  only  connection  with  the  associa- 
tion or  company  appears  to  me  to  have  been,  I  again  say,  that 
merely  of  a  depositor  of  money  at  interest.  I  think,  therefore, 
that  she  was  and  is  entitled  to  proceed  with  her  action,  and  that 
she  should  not  be  on  the  list  of  contributories,  and  should  receive 
all  her  costs  incurred  here  and  elsewhere  in  the  Court  of  Chancery. 

THE  MARQUIS  OF  ABERCORN'S  CASE. 

Then  with  regard  to  Lord  Abercorn's  case :  It  may  have  been 
irregular  or  more  than  irregular  for  him  to  become  or  profess  to 
be  a  director,  or  allow  himself  to  be  termed  a  director,  of  the  asso- 
ciation in  question,  without  a  qualification  according  to  the  terms 
of  its  professed  constitution.  But  that  circumstance  does  not,  I 
think,  enable  the  Court  to  hold  him  fixed  with  such  a  qualificatioui 
and  as  in  my  opinion  he  never  accepted  or  took,  and  never  intended 
to  agree  and  never  did  agree  to  accept  or  take,  any  shares  or  share 
of  what  is  called  the  capital  stock  of  the  association,  he  ought  not, 
I  think,  to  be  declared  or  made  a  contributory  as  being  or  having 
been  a  holder  of  any  amount  of  capital  stock.  And  so,  as  to  what 
is  called  the  investment  stock,  it  appears  to  me  that  the  house  of 
Coutts  &  Co,  was  not  expressly  or  otherwise  authorized  or  intended 
to  be  authorized  by  Lord  Abercorn  to  do  any  act  having  the  effect 
of  making  him  or  recognizing  him  as  a  holder  of  investment  stock, 
and  that  he  never  agreed  or  intended  to  agree  to  become  and 
never  did  become  a  holder  of  investment  stock.  The  *  entries  *  116 
in  the  banker's  book  seen  by  him,  on  which  it  is  not  surpris- 
ing that  much  stress  was  laid  by  the  respondent's  counsel,  did  not, 
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I  think,  contain  sufficient  particulars  or  information  to  render 
them,  or  the  actual  notice  of  them  which  Lord  Abercorn  had,  bind- 
ing on  him  for  any  purpose  now  material,  in  the  absence  (as  I 
repeat  that  in  my  opinion  there  was  absence)  of  any  actual  agree- 
ment or  design  or  intention  upon  his  part  to  take,  accept,  or  hold 
any  inyestment  stock.  It  was  stated  at  the  bar  by  his  counsel  that 
he  is  ready  and  consents  to  pay  to  the  official  manager  the  sums 
so  paid  to  Lord  Abercorn's  bankers  and  so  credited  to  him.  I  con- 
sider him  not  a  contributory,  unless  so  far,  if  at  all,  as  he  is  so  in 
respect  and  by  means  of  the  140Z.  stock  represented  as  standing  in 
the  joint  names  of  himself  and  Mr.  Brown.  That  point  is,  as  I  collect, 
not  now  before  us,  and  to  it  not  any  part  of  the  observations  that 
I  have  made  is  to  be  considered  as  extending.  I  say  this  in  a 
sense  neither  favourable  nor  unfavourable  to  him.  I  may  add  that 
merely  as  a  trustee  and  director,  or  as  a  trustee  or  director,  it  was 
and  is  impossible,  in  my  judgment,  to  treat  him  as  a  contributory. 
With  regard  to  costs,  though  I  do  not  impute  to  him  wrong  inten- 
tion of  any  kind  at  any  time,  I  consider  it  due  to  the  parties  before 
us  that  Lord  Abercorn  should  not  receive  any  costs. 


*  117  ♦  CARDINALL  v.  MOLYNEUX. 

1861,    July  4.    Before  the  Lord  Chancellor  Lord  Westbury. 

This  Court  has  no  jurisdiction  to  direct  the  restoration  of  the  interior  of  a 
church  to  its  former  condition  from  which  it  has  been  altered.^  Therefore 
an  order  directing  proceedings  to  be  taken  to  obtain  a  faculty  for  repairing 
and  restoring  a  church  according  to  a  scheme  approved  of  in  Chambers,  and 
that  thereupon  the  scheme  should  be  carried  into  effect,  be  made,  was  dis- 
charged upon  appeal. 

This  was  an  appeal  from  two  orders  of  Vice-Chancellor  Stuart. 
By  one  of  these  orders  his  Honor  granted  an  injunction  to  restrain 

^  See  Kerr  Inj.  267.  As  to  mandatory  injunctions,  see  2  Dan.  Ch.  Pr.  (4th 
Am.  ed.)  1661,  1662;  Senior  v.  Fawson,  L.  R.  3  £q.  465;  Knapp  v.  Douglas 
Axe  Co.,  13  Allen,  1;  Creely  v.  Bay  State  Brick  Co.,  103  Mass.  514,  616; 
Beadel  v.  Perry,  L.  R.  3  £q.  645;  Carlisle  v.  Stevenson,  3  Md.  Ch.  499; 
Attorney-General  o.  Mid  Kent  Railway  Co.  and  South-£astem  Railway  Co., 
L.  R.  3  Ch.  Ap.  100. 
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the  defendants  John  William  Henry  Molyneux,  the  perpetual 
curate  of  the  Church  of  St.  Gregory  at  Sudbury,  and  George  Grim- 
wood,  a  builder,  their  agents,  servants,  and  workmen  from  taking 
up  or  altering  or  causing  to  be  taken  up  or  altered  the  floor  of  the 
church,  or  altering  or  causing  to  be  altered  any  of  the  walls  or 
brickwork  of  or  in  the  church,  or  executing  or  causing  to  be  exe- 
cuted any  works  or  alterations  affecting  the  floor,  walls,  or  brick- 
work of  the  church,  or  affecting  the  internal  arrangement  or 
structure  of  the  church  or  any  of  the  panelled  work,  fixtures,  or 
fittings  pertaining  thereto,  until  the  hearing  of  the  cause,  and 
ordered  that  the  plaintiff  and  defendants  and  any  of  the  church- 
wardens of  the  parish  should  be  at  liberty  to  lay  before  the  Judge 
at  Chambers  proposals  for  fitting  up  the  interior  of  the  church, 
and  for  providing  proper  accommodation  for  the  minister  and 
parishioners  of  the  parish  for  the  performance  of  divine  service, 
but  such  proposals  were  to  be  subject  to  the  approbation  of  the 
bishop  and  archdeacon  of  the  diocese  of  Ely,  and  any  of  the  parties 
were  to  be  at  liberty  to  apply  as  they  might  be  advised. 

By  the  other  order  under  appeal  his  Honor  made  the  injunction 
perpetual,  and  directed  the  defendants  to  take  the  necessary 
steps  for  obtaining  a  faculty  for  Repairing  and  restoring  the 
church  according  to  a  proposal  which  had  been  approved  of  in 
Chambers. 

*  The  original  bill,  which  was  filed  by  the  plaintiff  George  *  118 
Cardinall  on  behalf  of  himself  and  all  other,  the  parishioners 
of  the  parish,  against  the  defendants  Molyneux  and  Grimwood  and 
an  auctioneer  named  William  Rowland  Rolfe,  stated  in  substance 
as  follows :  That  the  plaintiff  was  one  of  the  church-wardens  of  the 
parish.  That  the  parish  was  a  perpetual  curacy,  of  which  the 
defendant  Molyneux  was  the  perpetual  curate.  That  the  number 
of  the  parishioners  was  1000  and  upwards.  That  the  parish 
church  was  open  and  used  for  the  purpose  of  public  divine  worship 
until  within  about  nine  months  then  last  past,  when  the  defendant 
Molyneux  caused  the  same  to  be  closed  for  the  purpose  of  effecting 
certain  repairs  of  or  to  the  roof  of  the  same  or  some  other  repairs. 
That  he  so  closed  the  same  and  caused  such  repairs  to  be  com- 
menced without  the  consent  of  the  plaintiff  and  without  the  consent 
of  the  parishioners  of  the  parish,  and  without  the  authority  or  con- 
sent of  the  bishop  of  the  diocese ;  but  that  nevertheless  the  sur- 
veyor of  the  bishop  had  since  reported  certain  repairs  of  the  roof 
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of  the  church  to  be  necessary  or  proper.  That  there  were  in  the 
church,  previouslj  to  the  30th  March,  1859,  a  large  number  of 
fixed  pews  and  sittings,  and  a  large  and  commodious  gallery  at  the 
west  end  of  the  church.  That  the  defendant  Molyneux  on  the 
morning  of  the  30th  March,  1859,  caused  a  large  number  of  fixed 
pews  and  sittings  in  the  church,  being  the  greater  portion  of  them, 
and  the  gallery  of  the  church  to  be  cut  down,  severed,  and  removed, 
with  the  view  and  intention  of  carrying  away  the  same  or  the 
materials  of  which  the  same  were  formed,  and  that  the  whole 
interior  of  the  church  had  been  or  would  be  thereby  despoiled  and 
wasted.  That  the  person  employed  by  the  defendant  Molyneux  to 
do  the  acts  complained  of  was  the  defendant  Orimwood.  That 
the  defendant  Molyneux  caused  the  pews  and  sittings  and 
•  119  *  gallery  to  be  destroyed  without  the  consent  of  the  plaintiff, 
or  of  the  other  church-warden,  or  of  the  parishioners  of  the 
parish,  or  of  the  bishop  of  tlie  diocese,  and  without  any  license  or 
'faculty  in  tliat  behalf.  That  on  the  evening  of  the  30th  of  March 
a  notice  was  printed  and  published  by  the  defendant  William  Bow- 
land  Rolfe  to  the  effect,  that  the  materials  and  panelled  work 
forming  the  pews,  sittings,  and  gallery,  or  of  which  the  same  were 
composed,  would  be  sold  by  Ruction  in  the  afternoon  of  the  31st 
March.  That  the  plaintiff  had  not  nor  had  any  of  the  parishioners 
of  the  parish  authorized  or  consented  to  the  said  sale,  nor  had  any 
license  or'  faculty  authorizing  such  sale  been  obtained.  The  bill 
prayed  for  an  injunction  and  for  a  declaration  of  the  rights  of  the 
parties  if  necessary. 

On  the  31st  March  an  interim  order  was  made. 

In  April,  the  plaintiff  filed  a  supplemental  bill  stating  that  on 
the  31st  of  March  the  plaintiff,  as  one  of  the  church-wardens,  with 
other  parishioners  and  their  servants  and  workmen  attended  at  the 
church  with  the  view  of  preventing  the  removal  of  the  materials 
and  panelled  work  of  the  church,  and  that  the  defendant  Grimwood 
also  attended  with  his  servants  and  workmen,  by  direction  of  the 
defendant  Molyneux,  for  the  purpose  of  carrying  away  the  materials 
and  panelled  work,  and  that  a  notice  was  then  served  upon  the 
defendant  George  Grimwood,  that  the  materials,  &c.  must  not  be 
removed.  That  the  defendant  Grimwood,  in  defiance  of  the  notice 
served  upon  him  by  the  plaintiff,  forcibly  removed  the  materials 
and  panelled  work  from  the  church,  and  that  the  sale  by  auction 
was  proceeding,  when  a  notice  by  telegraph  was  served  upon  the 
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defendants  that  an  injunction  had  been  granted,  but  that  after  it 
was  served  the  defendant  Rolfe  sold  ten  lots  of  the  mate- 
rials. That  *  (notwithstanding  the  order  of  injunction)  *  120 
the  defendant  Molyneux  having  removed  the  pews  and  sit- 
tings in  the  church  was  then  taking  or  pulling  up  the  floor  of  the 
church,  and  placing  brickwork  there  with  the  intention  of  raising 
portions  of  the  floor  and  substituting  chairs  and  benches  for  pews, 
and  was  in  fact  so  altering  the  floor  of  the  church  and  the  mate- 
rials of  which  the  same  were  formed  as  to  render  the  same  unsuit- 
able for  pews,  and  so  as  to  involve  considerable  expense  in  the 
restoration  of  the  floor«to  its  former  state,  and  in  the  i*eplacing  of 
the  pews.  The  supplemental  bill  alleged  that  the  defendant  Moly- 
neux was  removing,  or  was  about  to  remove,  the  window  at  the 
west  end  of  the  church,  and  was  placing,  or  about  to  place,  a  new 
one  in  lieu  of  the  same,  and  was  making  a  new  entrance  to  the 
church  at  the  west  end,  and  other  alterations  in  the  internal 
arrangement  and  structure  of  the  church.  That  the  defendant 
George  Grimwood  was  employed  in  effecting  the  said  alterations, 
and  was  fast  executing  the  works  which  were  being  made,  without 
the  consent  of  the  plaintiff  and  the  parishioners  of  the  parish,  or  of 
the  bishop  of  the  diocese,  and  without  any  license  or  faculty  in  that 
behalf.  That  the  alterations  were  highly  disapproved  of  by  the 
great  majority  of  the  parishioners.  That,  notwithstanding  the 
injunction,  the  defendant  Rolfe,  under  the  direction  of  the  other 
defendants,  sold  the  materials  and  panelled  work  by  public  auction 
on  the  afternoon  of  the  31st  March,  and  that  the  respective  lots 
were  delivered  to  the  purchasers  and  were  removed  and  carried 
away ;  that  the  said  materials  and  panelled  work  so  sold  were  of 
great  value,  and  that  the  removal  and  sale  of  the  same  had  caused 
great  loss  and  injury  to  the  parish  and  the  parishioners  of  the 
same.  The  prayer  was  for  an  injunction,  and  that  the  defendants 
or  one  of  them  might  be  decreed  to  account  for  and  pay  to  the 
parishioners,  or  the  church-wardens  of  the  parish  for  and  on 
account  *  of  the  parishioners,  the  value  of  the  pews,  sittings,  *  121 
gallery,  fixtures,  and  fittings  so  destroyed  or  removed,  and 
of  all  and  every  other  materials  and  effects  belonging  or  pertaining 
to  the  church,  which  had  been  destroyed,  removed,  or  taken  away 
by  or  under  the  direction  of  the  defendants  or  either  of  them  ;  and 
to  replace  and  restore,  and  pay  tlie  costs  and  charges  of  replacing 
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and  restoring,  the  said  pews,  sittings,  gallery,  fixtures,  fittings, 
materials  and  effects. 

On  the  21st  of  April,  the  plaintiff  moved  for  an  attachment 
against  the  defendants  Grimwood  and  Bolfe  for  a  breach  of  the 
injunction. 

On  the  12th  of  May,  on  the  hearing  of  this  motion,  and  of  a 
motion  for  an  injunction,  the  Court  made  the  first  of  the  orders 
under  appeal. 

In  pursuance  of  that  order  the  plaintiff  and  the. defendant  Moly- 
neux  submitted  proposals  to  the  bishop,  who  suggested  that  a 
better  arrangement  than  the  old  kind  of  pews  might  be  adopted  ; 
but  that  if  no  better  one  could  be  agreed  on,  then  the  old  pews 
should  be  replaced.  His  Lordship,  however,  added  that  nothing 
could  be  done  without  a  faculty,  which  could  only  be  obtained 
from  the  chancellor  of  the  diocese.  The  proposals  and  the  bishop's 
replies  were  laid  before  the  chief  clerk,  and  the  matter  stood  over 
to  enable  the  defendant  Molyneux  to  apply  for  a  faculty,  in  accord- 
ance with  the  bishop's  suggestions.  In  May,  1860,  the  defendant 
Molyneux  and  one  of  the  church-wardens  applied  by  petition  to 
the  chancellor  of  the  diocese  for  a  license  or  faculty  to  perform 

the  several  works  spt  forth  in  the  petition. 
*  122  ♦  On  the  15th  of  May,  1860,  the  chancellor  cited  the  in- 
cumbent, church-wardens,  and  parishioners  and  inhabitants 
of  the  parish  to  appear  before  him  on  the  26th  May  following,  to 
show  cause  why  a  license  or  faculty  should  not  be  granted  to  the 
incumbent  and  church-wardens  for  the  purposes  therein  mentioned. 
On  the  9th  June,  the  surrogate,  after  hearing  both  sides,  refused 
to  decree  the  faculty,  on  the  ground  that  the  defendant  Molyneux 
did  not  propose  to  carry  out  the  refitting  of  the  church  in  accord- 
ance with  the  bishop's  suggestions  and  approval. 

By  the  chief  clerk's  certificate  dated  the  8d  December,  1860,  he 
certified  that  in.  pursuance  of  the  order  made  on  the  12th  of  May, 
1859,  the  plaintiff  and  the  defendant  Molyneux  had  each  brought 
in  a  proposal  for  fitting  up  the  interior  of  the  church,  and  for  pro- 
viding proper  accommodation  therein  for  the  minister  and  parish- 
ioners of  the  parish  for  the  performance  of  divine  service ;  and 
that  it  would  be  fit  and  proper  that  such  interior  should  be  fitted 
up  and  such  accommodation  provided  according  to  the  schedule 
to  the  certificate  and  the  plan  signed  by  the  chief  clerk,  and  which 
plan  had  been  approved  of  by  the  bishop  and  archdeacon. 
[96] 


CARDINALL  V.  MOLYNEUX.  *  122 

Upon  the  motion  coming  on  for  farther  consideration,  the  second 
of  the  orders  under  appeal  was  made. 

The  case  is  reported  below  in  the  second  volume  of  Mr.  Oiffard's 
Reports,  (a) 

Mr.  Bacon  and  Mr.  E,  K.  Karslake  appeared  for  the  plaintiff. 

*  Mr.  Malins  and  Mr.  Surrage,  for  the  appellants.  *  128 

The  following  cases  were  referred  to :  Spencer  y.  The  London 
and  Birmingham  Railway  Company^  (6)  Blenkinsopp  v.  Blenkin- 
9oppj  (c)  Dewdney  v.  Good  and  Ford,  (d) 

The  Act  15  &  16  Vict.  c.  86,  was  also  referred  to. 

Tlie  Lord  Chancellor  said  that  the  Court  had  no  jurisdiction  to 
compel  a  restoration  of  the  church,  —  a  matter  which  was  wholly 
within  the  province  of  the  ecclesiastical  Court.  But  with  respect 
to  the  injunction,  his  Lordship  thought  that  there  had  been  acqui- 
escence on  the  part  of  the  defendants  in  respect  of  this  part  of 
the  order,  and  that  it  could  not  be  disturbed  except  by  adding 
words  providing  for  the  sanction  of  the  bishop,  and  that  the 
plaintiff  must  undertake  to  apply  to  the  proper  ecclesiastical  Court 
for  authority  to  complete  the  restoration  of  the  interior  of  the 
church. 

The  order  upon  the  appeal  was  to  the  following  effect  (e) :  — 

Discharge  so  much  of  the  order  of  the  12th  day  of  May,  1859, 
as  orders  that  the  plaintiff  and  defendants  and  any  of  the  church- 
wardens of  the  parish  of  St.  Gregory,  Sudbury,  in  the  county  of 
Suffolk,  be  at  liberty  to  lay  before  the  judge  proposals  for  fitting 
up  the  interior  of  the  church  and  providing  proper  accom- 
modation therein  *  for  the  minister  and  parishioners  for  the  *  124 
performance  of  divine  service,  but  that  such  proposals  were 
to  be  subject  to  the  approbation  of  the  bishop  and  archdeacon. 

(a)  Page  636.  (d)  7  Jar.  N.  S.  637. 

(6)  8  Sim.  193.  («)  Reg.  L.  A.  1861,  p.  2734. 

(c)   1  De  G.,  M.  &  6.  495. 
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Let  the  injunction  awarded  by  the  order  of  the  18th  of  March , 
1861,  be  varied  and  stand  as  follows  :  "  It  is  ordered  that  a  per- 
petual injunction  be  awarded  to  restrain  the  defendants,  the  Rever- 
end John  William  Henry  Molyneux  and  George  Grimwood,  and 
their  agents,  servants,  and  workmen,  of  taking  up  jor  altering  or 
causing  to  be  taken  up  or  altered  the  floor  of  the  parish  church  of 
St.  Gregory,  in  Sudbury,  in  the  county  of  Suffolk,  in  the  plaintiflF's 
supplemental  bill  mentioned,  or  altering  or  causing  to  be  altered  any 
of  the  floors  or  walls  or  brickwork  of  and  in  the  said  church,  or  mak- 
ing or  causing  to  be  executed  any  works  or  alterations  aflecting  the 
floor,  walls,  or  brickwork  of  the  said  church,  or  aflecting  the  internal 
arrangement  or  structure  of  the  said  church,  or  any  of  the  works, 
fixtures,  or  fittings  pertaining  thereto,  in  any  other  manner  than 
shall  be  ascertained  or  directed  by  the  ordinary  in  any  faculty  to 
be  obtained  from  the  chancellor  of  the  diocese  of  Ely ;  and  it  is 
ordered  that  the  plaintifi*  George  Cardiuall  do  take  such  proceed- 
ings as  may  be  requisite  for  obtaining  a  faculty  from  the  bishop  of 
the  diocese  of  Ely  for  repairing  and  restoring  the  church  according 
to  the  scheme  set  out  in  the  chief  clerk's  certificate  nxade  in  this 
cause  on  the  8d  day  of  December,  1860,  except  that  part  of  it 
which  provides  for  pews  or  open  benches,  instead  whereof  open 
benches  similar  to  those  already  in  the  church  and  not  pews  are 
to  be  used." 

Discharge  so  much  of  th6  order  of  the  ISth  day  of  March, 
*  125  1861,  as  orders  that  the  defendants  George  *  Grimwood  and 
William  Rowland  Rolfe  do  concur  in  and  take  such  proceed- 
ings as  shall  be  necessary  for  obtaining  a  faculty  from  the  bishop 
of  the  diocese  for  repairing  or  restoring  the  church  according  to  the 
scheme  set  out  in  the  chief  clerk's  certificate  dated  the  8d  day  of 
December,  1860,  and  that  thereupon  the  scheme  set  out  in  the  said 
certificate  for  repairing  and  restoring  the  said  church  be  carried 
into  eflect ;  and  discharge  also  so  much  of  the  order  as  orders 
that  the  said  defendants  John  William  Henry  Molyneux,  George 
Grimwood,  and  William  Rowland  Rolfe  to  pay  to  the  plaintifi*  his 
costs  of  the  suit,  except  the  costs  of  the  affidavits  used  on  the 
application  for  committal  of  the  defendants,  such  costs  to  be  taxed 
by  the  taxing  master. 

Let  the  bill  be  dismissed  as  against  the  defendants  George 
Grimwood  and  William  Rowland  Rolfe,  but  without  costs;  and 
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let  the  defendant  John  William  Henry  Molyneux  pay  to  the  plain- 
tiff his  cQsts  of  the  suit,  excepting  such  as  are  consequent  on  the 
parts  of  orders  discharged  upon  the  appeal. 


•  FORREST  V.  THE  MANCHESTER,  SHEFFIELD  AND    •  126 
LINCOLNSHIRE  RAILWAY  COMPANY. 

1861.    Jaly  3.    Before  the  Lord  Chanoellor  Lord  Wbstbury. 

Where  a  plaintiff  filed  a  bill  on  behalf  of  himself  and  all  other  shareholders  in  a 
railway  company,  and  sou<;ht  an  injunction  to  restrain  the  company  from 
running  steam  vessels  in  a  manner  which  he  alleged  to  be  ultra  vires,  but 
admitted  on  cross-examination  that  he  was  a  shareholder  in  a  rival  company, 
and  instituted  the  suit  by  the  direction  of  the  latter  company,  who  indemni- 
fied him  against  costs :  Hdd,  that  the  bill  was  an  imposition  on  the  Court, 
and  was  properly  dismissed  with  costs.* 

This  was  the  appeal  of  the  plaintiff  from  the  dismissal  of  his 
bill  by  the  Master  of  the  Rolls.  The  plaiutiff  was  a  shareholder 
in  the  Manchester,  Sheffield  and  Lincolnshire  Railway  Company, 
and  sued  on  behalf  of  himself  and  the  otlier  shareholders  of  the 
company  for  an  injunction  to  restrain  the  defendants  from  convey- 
ing in  vessels  or  boats  passengers,  cattle,  or  goods  from  Hull  or 
Grimsby  to  Spurn  Point. 

By  the  12  &  18  Vict.  c.  61,  by  which  the  company  was  incor- 
porated, it  was  enacted  (sect.  185)  that  the  company  might 
establish  and  maintain  within  the  limits  of  220  yards  measured 
westward  from  the  centre  of  the  haven  or  creek  of  New  Holland, 
in  Lincolnshire,  and  such  other  limits  as  were  comprised  in  an 
undertaking  amalgamated  under  the  Act  with  the  defendants' 
undertaking  and  known  as  ''  The  Humber  Piers  and  Steam  Com- 
munication at  New  Holland,"  as  aforesaid,  steam  or  other  boats, 
floats  or  rafts  for  the  conveyance  of    carriages,  horses,  cattle, 

*  See  Robson  v,  Dodds,  L.  R.  8  £q.  301 ;  Gray  o.  Lewis,  L.  R.  8  £q.  540 ; 
Seaton  v.  Grant,  L.  R.  2  Ch.  Ap.  464,  465;  Bloxam  v.  Metropolitan  Railway 
Co.,  L.  R.  3  Ch.  Ap.  337,  853;  Kerr  Inj.  207,  549,  550;  Hattersley  v.  Lord 
Shelbame,  31  L.  J.  Ch.  873;  Filder  o.  London,  ^Brighton  &c.,  Railway  Co., 
IH.  &  M.  489;  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  244,  245. 
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goods,  wares,  merchandise,  and  other  portable  articles  and  foot 
passengers,  over  and  across  the  river  Humber  from  anj  part  within 
the  limits  aforesaid  within  the  parish  of  Barrow-upon-Humber  to 
the  town  or  borough  of  Kingston-upon-HuU  and  back ;  and  from 
time  to  time  to  do  all  other  things  necessary  for  establishing, 
maintaining,  regulating,  and  managing  the  said  communica- 
tion, and  making  the  same  as  useful  and  advantageous 

*  127    *  to  the  public  as  might  be  ;  and  that  all  persons  with  car- 

riages, horses,  cattle,  goods,  wares,  and  merchandise  and  all 
foot  passengers  should  have  liberty  to  pass  by  the  boats  of  the  said 
company  from  any  point  within  the  limits  aforesaid  in  the  said  parish 
of  Barrow-upon-Humber  to  tlie  town  and  borough  of  Kingston- 
upon-Hull  and  back,  upon  payment  of  the  respective  tolls  therein- 
after granted. 

"  Spurn  Point "  is  a  headland  or  promontory  lying  some  way  to 
the  south-east  of  Hull  and  running  into  the'  German  Ocean ;  and 
the  bill  alleged  that  the  company  were  running  excursion  boats  to 
this  place,  which  was  beyond  the  limits  prescribed  by  the  Act,  and 
that  this  was  beyond  the  powers  of  the  company  under  their  Act, 
and  was  also  prejudicial  to  another  company  called  "  The  Gains- 
borough United  Steam  Packet  Company,  Limited,"  in  which  the 
plaintiff  was  a  large  shareholder.  The  prayer  of  the  bill  was  for  a 
declaration  that  the  defendants  were  not  authorized  or  empowered  to 
convey  and  were  not  justified  in  conveying  in  boats  or  vessels  pas- 
sengers, cattle  or  goods  from  the  said  town  or  borough  of  Kingston- 
upon-HuU  to  Spurn  Point  aforesaid  and  back,  or  in  conveying 
passengers  from  Grimsby  to  Spurn  Point,  or  in  conveying  or 
carrying  passengers,  cattle  or  goods  in  boats  or  vessels  from  or  to 
any  place  except  over  and  across  the  said  river  Humber,  from  any 
parts  within  tlie  limits  mentioned  in  the  said  special  Act  within 
the  parish  of  Barrow-upon-Humber  to  the  town  or  borough  of 
Kingston-upon-HuU  and  back,  and  for  an  injunction  accordingly. 

The  defendants  by  their  answer  stated  that  the  steamboats 
which  the  company  was  bound  to  keep  and  maintain  for  the 

*  128    service  of  the  ferry,  were  never  all  in  use  at  *  the  same 

time  for  the  purposes  of  the  ferry,  and  that  for  many  years 
past  the  defendants  had  been  in  the  habit  from  time  to  time  of 
advertising  excursion  trains  to  Hull  from  Manchester  and  other 
places  on  their  line  of  railway ;  and  as  a  further  inducement  to 
the  public  to  avail  themselves  of  such  excursion  trains,  had  fre- 
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quently  advertised  in  connection  therewith  a  trip  down  the  Humber 
from  Hull  to  Spurn  Point,  a  distance  of  about  twenty-eight  miles, 
and  that  a  great  number  of  passengers  brought  by  the  company's 
excursion  trains  to  Hull  and  many  friends  of  such  excursionists 
and  other  persons  -at  Hull  had  been  from  time  to  time  conveyed 
from  Hull  to  Spurn  Point  aforesaid  and  back  to  Hull  by  such  of 
the  steamboats  bf  the  company  as  were  not  at  the  time  required 
for  the  packet  service  across  the  Humber,  and  which  would,  if 
they  had  not  been  so  employed,  have  been  idle  and  profitless  to 
the  company.  They  further  stated  that  the  suit  was  not  for  the 
benefit  of  the  other  shareholders  of  the  company  on  whose  behalf 
the  plaintiff  held  himself  out  as  suing,  but  was  instituted  solely 
to  promote  and  serve  the  interests  of  the  Gainsborough  United 
-Steam  Packet  Company  Limited,  and  that  all  the  other  share- 
holders of  the  defendants'  company  were  opposed  to  the  suit. 

Evidence  was  gone  into,  and  the  plaintiff  on  his  cross-examination 
admitted,  that  he  held  only  S2L  stock  in  the  railway  company,  but 
was  the  holder  of  twelve  30?.  shares  in  the  packet  company,  which 
was  paying  a  dividend  of  10/.  per  cent ;  and  Jbhat  the  excursion 
traffic  had  been  continued  for  eight  or  ten  years.  He  also  admitted 
that  the  directors  of  the  packet  company  had  directed  the  institu- 
tion of  the  suit,  and  indemnified  him  against  costs.  The  Master 
of  the  Bolls  dismissed  the  bill  on  the  ground  that  the  Act  sought 
to  be  restrained  was  not  ultra  vires, 

*  Mr.  Selwyn  and  Mr,  E,  K.  Karslake^  for  the  appellant  *  129 
referred  to  Caiman  v.  The  Eastern  Counties  Railway  Com- 
pant/y  (a)  Cohen  v.  Wilkinson^  (6)  Bagshaw  v.  The  Eastern  Union 
Railway  Company^  (c)  The  Attorney ^ General  v.  The  Great  North- 
ern Railway  Company^  (d)  and  Simpson  v.  The  Westminster  Palace 
Hotel  Company,  (c) 

The  Solicitor- General  (Sir  R.  Palmer)  and  Mr,  Fischer ,  for  the 
respondents,  were  not  called  upon. 

The  Lord  Chancellor.  —  In  this  case  I  am  asked  to  reverse 
the  order  of  the  Master  of  the  Bolls  dismissing  this  bill  with 

(a)  10  Beav.  1.     .  (d)  6  Jur.  N.  S.  1006. 

lb)  1  Mac.  &  G.  481.  (0  6  Jur.  N.  S.  985. 

(c)  2  UaU  <&  T.  201 ;  2  Mac.  &  6.  389. 
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costs.  I  desire  it  to  be  distinctly  understood  that  my  decision 
does  not  proceed  upon  the  grounds  stated  by  the  Master  of  the 
Rolls.  It  is  unnecessary  for  me  to  express  any  opinion  upon  the 
gi*ound8  stated  by  his  Honor  which,  if  they  are  correct,  would  be 
confined  entirely  to  this  particular  case,  because  they  have  refer- 
ence to  the  peculiar  constitution  of  the  present  company.  But 
the  ground  upon  which  I  proceed  is  entirely  that  of  personal  ex- 
ception to  the  character  of  the  plaintiff,  and  the  foundation  of  my 
decision  is  contained  in  this  passage  of  the  plaintiff's  own  examin- 
ation not  attempterd  to  be  qualifiea  or  questioned.  He  says  in  that 
examination  "  The  directors  of  the  packet  company  directed  the 
institution  of  this  suit  and  indemnify  me  against  costs."  It  is 
not  that  they  persuaded  him  to  institute  the  suit,  not  that  they 
instigated  the  suit,  but  that  the  directors  of  the  other  company 

have  "  directed  the  suit,"  and  are  to  indemnify  the  plain- 
*  130   tiff  *  against  the  costs  of  it.     To  use  a  familiar  expression, 

the  plaintiff  is  the  puppet  of  that  company.  It  has  been  a 
very  wholesome  doctrine  of  this  Court  that  one  shareholder  having 
in  view  the  legitimate  purposes  of  the  company  may  be  permitted 
in  this  Court  to  maintain  a  suit  on  behalf  of  himself  and  the 
other  shareholders  of  the  company,  but  the  principle  upon  which 
that  constructive  representation  of  the  shareholders  is  permitted 
indisputably  requires  that  the  suit  shall  be  a  bond  fide  one,  faith- 
fully, truthfully,  sincerely  directed  to  the  benefit  and  the  interests 
of  those  shareholders  whom  the  plaintiff  claims  a  right  to  repre- 
sent. But  can  I  permit  a  man  who  is  the  puppet  of  another  com- 
pany to  represent  the  shareholders  of  the  company  against  whom 
he  desires  to  establish  the  interests  and  benefits  of  a  rival  scheme  ? 
That  would  be  entirely  contrary  to  the  principle  upon  which  this 
constructive  representation  has  been  permitted  to  be  founded. 
When  the  plaintiff  sues  in  that  capacity  any  personal  exception  to 
the  plaintiff  remains,  and  it  would  be  in  direct  contradiction  of 
every  principle  of  truth  and  justice  if  I  permitted  a  man  to  come 
here  clothed  in  the  garb  of  a  shareholder  of  company  A.,  but  who 
is  in  reality  a  sharcholdqr  in  company  B.,  and  has  no  sympathy 
whatever  with,  no  real  purpose  of  promoting  the  interests  of  the 
other  company.  Such  a  thing  would  be  so  much  at  variance  with 
the  principles  of  a  Court  of  Equity  that  it  would  be  impossible  for 
it  to  entertain  a  suit  of  that  description  which  is  a  mere  mockery, 
a  mere  illusory  proceeding. 
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It  is,  however,  said  that  this  objection  was  considered  some 
years  ago  in  the  well-known  case  of  Caiman  v.  The  JEastem  Coun- 
ties Railway  Company^  (a)  and  was  overruled  by  the  late  Master 
of  the  Rolls,  Lord  Langdale.  All  I  mean  to  say  about 
that  case  is  that  the  objection  *  there  proceeded  upon  a  *  131 
different  ground.  The  proposition  of  Lord  Langdale  is 
that  it  is  no  ground  of  personal  exception  to  a  plaintiflf  that  he 
has  been  instigated  to  institute  his  suit  by  another  company.  If 
the  proposition  be  limited  to  the  extent  of  the  words  in  which  it 
is  expressed,  possibly  there  may  be  no  exception  to  that  proposi- 
tion, but  undoubtedly  I  would  not  assent  to  it  if  carried  one  jot 
beyond  those  limits.  I  desire,  however,  to  point  out  again  the 
wide  difference  which  exists  between  a  suit  "  directed  "  to  be  in- 
stituted by  the  directors  of  another  company,  and  a  suit  which  is 
bond  fide  instituted  by  the  plaintiff,  persuaded  only  to  the  institu- 
tion of  it  by  the  arguments  of  another  company.  In  the  one  case 
the  suit  is  the  suit  of  the  plaintiff,  and  is  for  ought  that  appears 
instituted  at  the  peril  of  the  plaintiff.  In  the  other  case,  the 
whole  origin  of  the  suit  and  the  direction  and  conduct  of  it 
emanate  altogether  from  the  other  company,  and  the  suit  would 
have  no  existence  whatever  but  for  the  order  of  the  other  company. 
I  consider,  therefore,  that  the  language  in  which  the  Master  of  the 
Rolls  expresses  himself  upon  the  proposition  then  submitted  to 
him  does  not  in  the  smallest  degree  interfere  with  or  weaken  the 
ground  that  I  have  taken. 

I  have  nothing  to  do  with  the  motives  of  plaintiffs  suing  in  this 
Court.  If  they  come  here  in  a  bond  fide  character,  the  reason  for 
their  coming  here  is  a  matter  beyond  the  province  of  a  Court  of 
Justice  to  inquire  into.^  But  if  a  man  comes  here  representing 
to  me  that  he  is  a  bond  fide  shareholder  in  a  company,  and  that 
it  is  the  bond  fide  suit  of  that  company,  and  it  turns  out  not  to  be 
the  suit  of  that  company,  but  in  reality  to  be  in  its  origin  and  its 
very  birth  and  creation  the  suit  of  another  company,  then  I 
repeat  that  this  is  an  illusory  *  proceeding,  and  ought  not  *  132 
to  be  attended  to  by  the  Court.  The  well-known  words,  — 
the  trite  quotation,  —  will  occur  to  the  minds  of  those  who  hear 
me.  *'*•  Fabula  non  est  judicium  in  scen&  non  in  foro  res  agitur." 
If  this  gentleman  be  permitted  to.  come  and  assume  merely  for  the 

(a)  10  Beay.  1. 
^  See  Kerr  Inj.  649. 
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purpose  of  coming  into  this  Court  the  garb  of  a  shareholder,  but 
at  the  same  time  explicitly  announces,  '^  This  suit  is  not  directed 
to  the  purposes  of  that  company  ;  I  have  nothing  in  common  with 
the  shareholders  of  that  company  ;  it  has  not  emanated  from  the 
wish  of  the  shareholders;  it  does  not  emanate  from  me  as  a 
shareholder;  it  is  not  my  act:  I  am  directed  to  do  it  by  another 
party,  and  another  body  of  men,"  then  in  point  of  fact  the  suit  is 
not  the  expression  of  his  own  will,  nor  is  it  the  legitimate  prosecu- 
tion of  his  own  int>erests  or  his  own  objects,  but  it  is  the  prose- 
cution of  the  interests  and  objects  of  persons  who  have  no  right 
whatever  to  invoke  the  interference  of  tliis  Court. 

I  treat  this  suit  as  an  imposition  on  the  Court.  By  these  words 
I  mean  no  reflection  upon  the  plaintiff  himself,  because  he  has 
told  the  truth,  and  does  not  appear  at  any  time  to  have  desired  to 
conceal  it.  But  as  he  comes  here  in  the  character  of  a  share- 
holder in  the  company,  and  tells  me  frankly  that  the  institution  of 
the  suit  is  not  his  own  act,  but  an  act  that  he  has  been  direc- 
ted to  do  by  the  other  company,  then,  using  the  words  without 
offence,  I  denominate  that  suit  an  imposition  on  the  Court,  and  I 
dismiss  it  accordingly,  and  affirm,  though  on  a  different  ground, 
the  order  that  has  been  made. 

I  refuse  this  application  with  costs. 


♦138  *PORSTER  v.  DAVIES. 

1861.    Noyember  6,  7.    Before  the  LiOrds  Justices. 

By  a  marriage  settlement,  the  intended  husband  and  wife  covenanted  that  if  the 
wife  should  become  thereafter  entitled  to  property  exceeding  in  value  500Z., 
it  should  be  settled  upon  the  trusts  of  the  settlement  under  which  the  wife 
and  husband  took  life-interests,  with  limitations  over.  Held,  that  in  com- 
puting this  value,  a  residuary  bequest  to  the  trustees  of  the  settlement  upon 
the  trusts  of  it  ought  not  to  be  reckoned,  but  that  the  value  was  to  be  that  of 
the  fbture  property,  which  could  be  settled. 

Disagreement  between  a  trustee  and  a  cestui  que  trust :  Held,  not  a  ground  for 
removing  the  trustee.^ 

I 

>  See  Clemens  t;.  Caldwell,  7  B.  Mon.  171 ;  Gibbes  v.  Smith,  2  Rich.  Eq. 
131 ;  Perry  Trusts,  §  276. 
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This  was  an  appeal  from  a  decree  of  the  Master  of  the  Rolls, 
remoTing  the  appellant  from  being  trustee  of  a  settlement,  and 
directing  an  inquiry  as  to  property  accruing  after  the  date  of  a 
settlement  being  subject  to  a  covenant  contained  in  the  settlement 
with  respect  to  after-acquired  property. 

The  settlement  which  was  made  in  contemplation  of  the  marriage 
of  the  plaintiff  with  the  defendant  Charles  Forster  was  dated 
November  28th,  1849,  and  made  betweeu  the  plaintiff  of  the  first 
part,  Anne  Davies  (her  grandmother)  of  the  second  part,  the 
defendant  Forster  of  the  third  part,  and  the  defendants  William 
.Trevelyan  Kevill  Davies  and  Luttrel  Lewin  Clark  of  the  fourth 
part ;  and  thereby  it  was  declared  that  the  last-named  defendants 
should  stand  possessed  of  the  settled  property  upon  trust  after 
the  solemnization  of  the  marriage  and  during  the  joint  lives  of 
the  plaintiff  and  the  defendant  Forster  to  pay  one-third  part  of  the 
annual  proceeds  of  the  settled  property  to  the  defendant  Forster, 
and  the  remaining  two-thirds  to  the  plaintiff  for  her  separate  use, 
without  power  of  anticipation ;  and  after  the  death  of  the  plaintiff, 
in  case  the  defendant  Forster  should  survive  her,  to  pay  the  whole 
of  the  annual  proceeds  to  him  for  his  life ;  and  after  the  death  of 
the  survivor,  to  hold  the  settled  property  in  trust  for  the 
children  *  of  the  marriage  as  the  defendant  Forster  and  the  *  134 
plaintiff  or  the  survivor  should  appoint,  and  subject  thereto 
for  all  the  children  of  the  plaintiff. 

Tlie  settlement  contained  a  declaration,  that  in  case  Forster 
should  die  in  the  lifetime  of  the  plaintiff,  then  from  and  after  his 
death  and  default  or  failure  of  children  as  therein  mentioned  which 
should  last  happen,  the  trustees  should  stand  possessed  of  the 
trust  funds  in  trust  for  such  persons  or  person  and  for  such  pur- 
poses and  in  such  manner  as  the  plaintiff  should  after  Forster's 
decease,  and  notwithstanding  any  subsequent  coverture,  appoint. 
And  the  plaintiff  and  her  husband  thereby  covenanted  with  the 
trustees,  that  if  at  the  date  of  the  settlement  or  at  the  time  of  the 
marriage  the  plaintiff  was,  or  if  she  or  her  husband  in  her  right 
should  at  any  time  or  times  during  the  coverture  become,  entitled 
by  descent,  transmission,  claim,  devise,  bequest,  gift,  donation, 
representation  or  otherwise  to  any  real  or  personal  property  not 
therein  otherwise  comprised  which  should  amount  or  be  equal  in 
value  to  the  sum  of  500/.  for  any  estate  or  interest  whatsoever, 
then  and  in  such  case  the  plaintiff  and  her  husband  would  at  the 

[106] 


*  134  CASES  IN   CHANCERT. 

costs  and  charges  of  the  trust  funds  from  time  to  time  as  soon  as 
the  case  would  admit  by  good  and  effectual  conveyances,  assign- 
ments, or  assurances,  or  transfers,  or  other  acts  and  deeds  in  the 
law  to  the  satisfaction  of  the  trustees  for  the  time  being,  convey, 
assign,  settle,  transfer,  and  assure,  or  otherwise  cause  to  be  effectu- 
ally vested  in  the  trustees  all  the  real  and  personal  estate  to  which 
the  plaintiff  then  was  or  should  at  the  time  of  the  marriage  or  to 
which  she  or  her  husband  in  her  right  during  the  coverture  should 
become  entitled  as  aforesaid  for  all  her  estate  and  interest  therein 
upon  the  trusts  declared  by  the  settlement. 

*  185        *  In  1852,  Anne  Davies,  the  plaintiff's  grandmother,  died, . 

having  bequeathed  to  the  plaintiff  all  her  plate,  linen,  china, 
glass,  jewels,  trinkets,  lace,  paintings,  carriages,  and  horses,  with 
other  specific  legacies,  and  having  bequeathed  her  residuary  estate 
to  the  trustees  of  the  plaintiff's  marriage  settlement  upon  the  trusts 
declared  by  that  deed. 

There  was  no  issue  of  the  marriage  of  Mr.  and  Mrs.  Forster. 

The  suit  was  instituted  by  the  plaintiff  by  her  next  friend  against 
the  trustees  of  the  settlement  and  her  husband,  praying  that  proper 
accounts  and  inquiries  might  be  taken  relating  to  the  funds  and 
property  which  had  become  and  were  subject  to  the  trusts  of  the 
settlement,  and  including  in  such  account  the  articles  bequeathed 
to  the  plaintiff  absolutely  by  Mrs.  Davies's  will,  500/.  in  value,  and 
including  likewise  the  clear  residuary  estate  and  funds  which  by 
the  will  were  bequeathed  upon  the  trusts  of  the  settlement,  and 
that  the  defendants  Davies  and  Clark  might,  if  necessary,  be 
respectively  discharged  from  being  any  longer  trustees  of  the 
settlement,  and  that  in  such  case  two  other  proper  trustees  might 
be  appointed  with  proper  directions. 

By  the  decree  under  appeal,  made  in  May,  1861,  it  was  ordered 
that  the  defendant  Davies  should  be  removed  from  being  a  trustee 
of  the  settlement,  and  that  a  proper  person  should  be  appointed  a 
new  trustee ;  and  an  inquiry  was  directed  as  to  what  the  funds 
and  property  consisted  of  which  were  subject  to  the  trusts  of  the 
settlement,  including  therein  the  articles  and  things  specifically 
bequeathed  to  the  plaintiff  by  the  will  of  Mrs.  Davies,  and  what 
was  the  value  thereof. 

*  136       *  Mr.  Bolt  and  Mr.  HobhoiMey  in  support  of  the  appeal. 
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Mr.  Sdwyn  and  Mr,  TT.  Bovilly  for  Mrs.  Porster,  supported  the 
decree. 

Mr.  Lloyd  and  Mr.  Hardy ^  for  Mr.  Forster,  also  supported  the 
decree. 

The  Lord  Justice  Knight  Bruce.  —  In  this  case  we  may,  to  a 
certain  extent,  although  perhaps  not  wholly,  relieve  Mr.  Rolt  from 
the  necessity  of  replying.  The  appeal  complains,  and  only  com- 
plains as  I  understand  it,  of  these  parts  of  the  decree,  namely,  so 
much  as  orders  that  Mr.  Davies  shall  be  removed  from  being  a 
trustee  of  the  indenture  of  settlement  bearing  date  the  28th 
November,  1849,  and  that  a  proper  person  should  be  appointed  as 
a  new  trustee  of  the  same  indenture  in  substitution  for  him,  in 
addition  to  the  defendant  Mr.  Clark,  and  so  much  of  the  decree  as 
directs  an  inquiry  what  the  funds  and  property  subject  to  the 
trusts  of  the  said  indenture  of  settlement  consist  of,  including 
therein  the  articles  and  things  specifically  bequeathed  to  the  plain- 
tiff by  the  will  of  Anne  Davies  in  the  bill  named,  and  what  is  the 
value  thereof.  We  think  that  it  will  be  safer  and  better  to  omit 
the  whole  of  those  passages  from  the  decree,  and  to  substitute 
something  for  them,  and  on  the  nature  of  that  substitution  Mr. 
Rolt  will  of  course  be  entitled  to  be  heard,  if  he  shall  think  proper. 
Against  the  integrity  of  Mr.  Davies  no  imputation  is  made,  or  if 
made,  none  has  been  established,  and  the  circumstances  of  the 
case  altogether  are  not  such  as,  in  ouf'  judgment,  to  render  it 
necessary  now  to  remove  him  from  the  tnisteeship.  We 
think  it  posssble  *  that  at  some  future  time,  Mr.  Davies  may,  *  187 
without  or  with  his  consent,  be  discharged  from  the  trustee- 
ship, and  we  therefore  propose  to  add  to  the  decree  a  declaration 
that  this  alteration  is  to  be  without  prejudice  to  any  question 
whether  Mr^  Davies  shall  or  shall  not  hereafter  be  discharged 
from  the  trusteeship.  Then  with  regard  to  the  inquiry,  we  are 
apprehensive  that  the  words  '^  including  therein  the  articles  and 
things  specifically  bequeathed  by  the  will,  and  what  is  the  value 
thereof,"  may  be  liable  to  misconstruction,  and  we  purpose  to  sub- 
stitute an  inquiry  what  is  the  property  (borrowing  the  language  of 
the  settlement)  subject  to  the  trusts  of  the  settlement,  or  affected 
by  them,  and  what  has  become  of  it.  Properly,  to  enter  into  that 
inquiry,  it  will  be  necessary  to  arrive  at  a  conclusion  upon  the  con- 
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stniction  of  the  covenant  in  the  settlement,  and  as  the  Lord  Justice 
Turner  and  myself  have  formed  an  opinion  upon  that  point,  we 
think  it  our  duty  to  state  it,  for  the  assistance  of  the  inquiry  in 
Chambers.  We  are  of  opinion  that  the  life-interest  for  the  separate 
use  of  Mrs.  Forster,  without  power  of  anticipation,  given  to  her  in 
the  residue  or  the  part  of  the  residue  of  the  late  Mrs.  Davies's 
estate,  is  so  given  as  not  possibly  to  be  capable  of  settlement  by 
Mrs.  Forster,  and,  consequently,  that  according  to  the  language  of 
the  covenant  in  the  settlement,  its  value  is  not  to  be  considered  in 
estimating  the  amount  of  500^.,  because,  as  we  read  the  covenant, 
that  which  was  to  be  of  the  value  of  500Z.  was  to  be  settled  ;  but 
this  residuary  property  under  the  will  cannot  be  settled,  and  there- 
fore we  are  of  opinion,  upon  the  question  of  interpretation,  that  if, 
independently  of  the  life-interest  which  I  have  mentioned,  the 
property  devised  by  the  lady  under  the  will  did  not  amount  to  the 
5002.,  it  would  not  fall  within  the  settlement.    And  we  propose 

that  the  costs  in  the  cause  should  be  dealt  with  by  the  Judge 
*  138    who  shall  hear  the  case  upon  further  consideration,  **and 

that  the  deposit  upon  this  appeal  should  be  retained,  but 
expressly  to  be  dealt  with  by  the  Judge  who  shall  hear  the  cause. 

The  Lord  Justice  Turner.  —  This  appeal  involves  two  questions 
— the  question  of  the  discharge  of  Mr.  Kevill  Davies  from  the  trusts 
of  the  settlement  and  the  appointment  of  a  new  trustee  in  his  place, 
and  the  particular  terms  in  which  an  inquiry  as  to  future  property 
has  been  directed  by  the  decree.  Several  grounds  have  been -urged 
at  the  bar  for  discharging  Mr.  Davies  from  his  character  of  trustee 
of  the  settlement.  First  it  is  said  that  in  one  letter  that  was  writ- 
ten by  him  he  refused  to  account.  T  do  not  understand  that  letter 
as  a  general  refusal  to  account  at  all.  Claims  had  been  made  on 
the  part  of  the  plaintiff  on  the  property  which  Mr.  Kevill  Davies 
conceived,  rightly  or  wrongly,  that  he  was  entitled  to;  In  one  of 
the  earlier  letters  which  was  written  by  his  solicitor  the  nature 
and  extent  of  those  claims  were  explained,  and  the  latter  letter 
which  was  written  by  him  and  which  is  complained  of  by  the 
plaintiff  refers  to  that  earlier  letter,  and  refuses  to  account  for  that 
property,  and  for  that  property  only,  which  Mr.  Kevill  Davies  had 
claimed  to  be  his  own.  I  cannot,  therefore,  construe  that  letter 
as  a  general  refusal  to  account  or  to  discharge  the  duties  which 
were  imposed  upon  Mr.  Davies  as  a  trustee. 
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Then  it  is  said  that  there  has  been  a  cessation  of  friendly  inter- 
course between  the  parties,  which  renders  it  impossible  for  Hr. 
Davies  duly  to  discharge  his  duty  as  trustee.  In  considering  that 
question  it  is  to  be  borne  in  mind  that  Mr.  Davies  is  not 
the  trustee  only  of  the  *  plaintiff,  but  that  he  is  the  trustee  *  139 
for  any  possible  children  who  may  be  entitled  under  the 
settlement  to  tlie  trust  funds  which  are  comprised  in  it,  and 
in  certain  events,  among  others  that  of  this  lady  making  no 
appointment  by  will  of  parts  of  the  property,  he  will  be  a  trustee 
for  himself,  as  the  matter  at  present  stands,  of  that  property  as  the 
next  of  kin  of  that  lady.  I  certainly  cannot  agree  with  the  argu- 
ment at  the  bar  that  the  mere  fact  of  thQre  being  a  dissension 
between  one  of  the  several  cestui  que  trust  and  the  trustee  is  a 
sufficient  ground  for  this  Court  removing  that  trustee  from  the 
trust,  because  the  consequence  of  that  would  be  that  one  cestui  que 
trust  might  at  any  time  raise  a  quarrel  with  the  trustee  and  there- 
upon come  to  this  Court  to  discharge  the  trustee  and  remove  him 
from  the  trust  upon  the  ground  of  the  impossibility  of  their  acting 
together.  It  would  be  the  duty  of  the  Court,  as  I  conceive,  in  all 
cases  of  that  description,  to  inquire  and  ascertain  from  whose  fault 
that  dissension  or  that  cessation  of  friendly  intercourse  has  arisen. 

Then  it  is  said  that  this  gentleman  has  antagonistic  interests, 
and  no  doubt  there  are  -questions  raised  here  upon  the  rights  to 
the  property  which  is  comprised  in  the  settlement ;  but  then  the 
Court  before  it  discharges  the  trustee  upon  the  ground  of  such 
questions  ought  I  think  to  be  satisfied  that  there  is  foundation  for 
the  claims  on  which  they  are  raised ;  and,  upon  the  evidence  before 
us,  I  am  not  at  all  satisfied  that  there  is  any  foundation  for  those 
claims  so  as  to  make  the  property  which  is  claimed  by  this  lady 
subject  to  the  trusts  of  this  settlement,  or  to  entitle  her  to  sue  in 
respect  of  it  at  all.  Until  it  is  ascertained  that  the  property  was 
subject  to  the  trusts  of  the  settlement,  I  cannot  think  that  the 
mere  circumstance  of  a  claim  being  raised  (upon  which  on  the 
evidence  before  us  I  do  not  mean  to  intimate  any  opinion, 
*  but  which  I  am  certainly  not  satisfied  is  a  well-founded  ♦  140 
claim)  by  a  cestui  que  trust  to  property  which  the  trustee 
claims  as  his  own  would  be  a  sufficient  ground  for  removing  the 
trustee  from  the  trust.     I  think  it  is  not  so. 

The  last  ground  which  has  been  urged  for  removing  Mr.  Davies 
from  the  trust  is  the  course  of  conduct  which  he  has  pursued. 
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No  doubt  it  is  much  to  be  regretted  that  so  great  a  mass  of  evi- 
dence has  been  adduced  in  this  case,  and  that  so  many  questions 
have  been  raised  in  it ;  but  I  do  not  think  that  a  fault  attributable 
to  Mr.  Davies,  for  it  is  impossible  to  read  this  bill  without  seeing 
that  claims  are  brought  forward  by  it  which  it  was  absolutely 
indispensable  for  him  to  meet  by  the  answer  and  to  meet  also  by 
such  evidence  as  he  could  procure  for  the  purpose  of  showing  those 
claims  to  be  ill  founded. 

In  my  opinion  this  decree  so  far  as  it  discharges  Mr.  Davies 
from  the  trusts  at  the  present  time  must  be  varied,  and  of  course 
I  say  that  without  prejudice  to  any  question  which  may  arise  on 
the  result  of  the  inquiries  which  are  to  be  directed  by  the  decree. 

That  brings  me  to  the  other  point  upon  the  appeal,  namely,  as 
to  the  particular  form  of  the  inquiry  which  is  directed  by  the 
decree  ;  and  the  first  question  which  there  arises  is,  whether,  in 
estimating  the  sum  of  500/.,  which  forms  the  measure  of  the  cove- 
nant for  the  settlement  of  future  property,  the  value  of  the  life- 
interest  of  Mrs.  Forster  under  the  settlement  which  she  takes  in 
her  grandmother's  estate  is  or  is  not  to  be  taken  into  account  ? 
That  question,  I  believe,  is  a  somewhat  new  question  in  the  shape 
which  it  now  assumes.  But  this  is  perfectly  clear,  I  think, 
*  141  both  in  principle  and  on  *  authority,  that  the  property  which 
by  the  will  of  the  grandmother  was  bequeathed  to  the 
trustees  of  the  settlement  on  the  trusts  of  the  settlement  was  not 
within  that  covenant  or  property  which  could  be  settled  according 
to  the  covenant :  it  is  wholly  out  of  the  covenant  for  the  purposes 
of  the  settlement ;  and  it  is,  therefore,  as  I  think,  wholly  out  of 
the  covenant  also  for  the  purpose  of  computation,  because  the  cov- 
enant applies  to  what  is  to  be  settled,  and  not  to  property  which 
cannot  be  affected  by  the  covenant  at  all.  I  think,  therefore,  that 
the  life-interest  in  the  residuary  estate  cannot  be  taken  into  account 
in  computing  500/. 

Then  comes  the  question  whether  or  not  the  property  which  this 
lady  would  otherwise  have  been  entitled  to  is  or  is  not  of  Uie  value 
of  500/.,  and  that,  I  think,  is  the  proper  subject  of  inquiry.  I  agree 
that  the  particular  form  in  which  that  inquiry  has  been  directed 
by  the  decree  is  not  well  calculated  to  bring  out  the  desired  result. 
I  think  it  a  very  dangerous  form  of  inquiry,  and  have  always 
thought  that  in  these  cases  the  better  form  is  to  adhere  strictly  to 
the  terms  of  the  covenant  in  the  settlement  itself  in  the  inquiry 
[110] 


FOBSTER  V.  DAYIES.  *  141 

directed  for  the  purpose  of  ascertaining  whether  there  is  or  is  not 
property  which  falls  within  the  covenant. 

It  seems  to  me,  therefore,  that  the  proper  order  now  to  be  made 
will  be  to  vary  this  decree  by  discharging  so  much  of  it  as  directs 
the  defendant,  Mr.  Davies,  to  be  removed  from  the  trusts  and  a 
new  trustee  to  be  appointed  in  his  place,  and,  in  lieu  of  the  other 
parts  of  the  decree  appealed  from,  to  let  an  account  be  taken  of 
the  funds  and  property  originally  comprised  in  and  affected  by  the 
settlement,  and  what  has  become  thereof;  and  then  to  declare  that 
the  plaintiff's  life-interest  in  the  residuary  estate  of  Anne 
Davies  was  not,  and  is  not,  *  subject  to  or  affected  by  the  *  142 
covenant  in  the  settlement  contained  for  settling  property  of 
the  amount  or  value  of  500Z.,  and  ought  not  to  be  taken  into 
account  in  computing  or  estimating  the  said  sum  of  500Z.,  and 
then  let  an  inquiry  be  made  whether  the  plaintiff  was  at  the  date 
of  the  settlement,  or  at  the  time  of  the  solemnization  of  the  mar- 
riage, following  the  words  of  the  covenant,  entitled  by  descent, 
&c,j  to  any,  and  if  any,  what  real  or  personal  property  not  other- 
wise comprised  in  the  settlement  amounting  or  equal  in  value  to 
500Z.  for  any  estate  or  interest  whatsoever,  and  if  so,  what  has 
become  of  the  same ;  and  the  decree  must  be  without  prejudice  to 
any  question  as  to  the  defendant  Davies  being  ultimately  removed 
from  the  trust,  and  further  consideration  and  costs  must  be 
reserved,  including  the  costs  of  the  appeal,  which  are  to  be  dealt 
with  on  the  hearing  on  further  consideration  by  the  Judge  before 
whom  the  same  shall  come.  The  deposit  must  be  retained  to  be 
dealt  with  on  the  hearing  on  further  consideration. 
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1861.    November  8,  9.    Before  the  Lords  Justicbs. 

In  May,  1860,  the  defendant  agreed  to  take  a  lease  of  a  public  house  from  the 
plaintiff  provided  the  latter  could  obtain  a  retail  license,  but  if  on  any  account 
it  could  not  be  obtained  the  defendant  was  to  be  at  liberty  at  any  time  to 
quit  the  premises.  The  defendant  entered  into  possession,  but  could  obtain 
no  license,  except  on  a  promise  that  no  excisable  liquors  should  be  sold  for 
consumption  on  the  premises.  The  defendant  took  a  ^license  on  these  terms 
and  underlet  the  premises  till  May,  1861,  when  be  gave  the  plaintiff  notice 
to  quit :  Hdd^  that  the  condition  had  not  been  fulfilled,  and  that  the  defend- 
ant had  not  waived  it,  and  that  consequently  a  bill  for  specific  performance 
of  the  agreement  had  been  properly  dismissed,  but  that  it  ought  to  have  been 
dismissed  without  costs. 

This  was  an  appeal  from  the  dismissal  with  costs  bj  the  Master 
of  the  Rolls  of  a  bill  for  the  specific  performance  of  au  agreement 
dated  the  8th  of  May,  1860.  It  was  made  between  the  plaintiff 
and  the  defendant,  and  by  it  the  plaintiff  covenanted  with  the  defend- 
ant that,  if  a  retail  license  should  be  obtained  for  the  heredita- 
ments and  premises  thereinafter  described,  the  plaintiff  would,  on 
or  before  the  11th  November  then  next,  effectually  by  indenture 
demise,  lease,  and  set  unto  the  defendant  all  that  messuage,  tene- 
ment, or  dwelling-house,  spirit  vaults,  and  yard  lately  occupied  by 
Thomas  Modlen,  deceased,  with  its  appurtenances,  to  hold  the 
same  to  the, defendant  for  the  term  of  seven  years  from  the  date 
thereof  at  the  clear  yearly  rent  of  18Z.,  and  in  which  lease  there 
should  be  contained  covenants  for  quiet  enjoyment.  And  the 
plaintiff  thereby  agreed  to  use  his  utmost  endeavours  to  procure 
the  retail  license,  and  to  be  at  the  cost  and  expense  of  making  any 
application  to  the  justices  of  the  peace  in  petty  sessions  assepibled 
that  might  be  necessary  for  the  purpose  of  obtaining  the  same. 
The  agreement  also  contained  the  following  proviso :  "  Provided 
always,  and  these  presents  are  upon  this  express  condition,  that  if 
on  any  account  the  retail  license  be  not  obtained  to  the  said 
premises,  the  said  G.  Snowball  shall  be  at  liberty  at 
*  144  *  any  time  thereafter  to  leave  the  said  premises  upon  pay- 
ing the  rent  due." 

The  bill  alleged  the  execution  of  the  above  agreement,  and  that 
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the  defendant  entered  into  possession  of  the  premises  on  the  11th 
June,  1860,  and  that  a  retail  license  as  provided  by  the  agi'eement 
was  on  the  10th  July  following  obtained  from  the  magistrates  for 
the  sale  of  excisable  liquors  upon  the  said  premises.  It  further 
stated  that  in  August,  1860,  the  plaintiff  sent  to  the  defendant  a 
draft  lease  for  his  approval  and  execution,  but  that  the  ^defendant 
declined  to  execute  it. 

The  defence  was  that  no  license  could  be  obtained  except  upon 
the  defendant's  promise  to  the  magistrates  that  no  excisable  liq- 
uors should  be  sold  for  consumption  on  the  premises,  and  that  thi» 
was  not  a  retail  license  within  the  meaning  of  the  agreement. 

The  defendant  had  paid  the  plaintiff  six  months'  rent,  and  had 
underlet  the  premises  till  Whitsuntide,  1861,  at  which  time  he 
gave  the  plaintiff  six  months'  notice  of  his  intention  to  quit  and 
deliver  up  possession  of  the  premises.  Evidence  was  adduced  by 
the  defendant  that  the  restriction  imposed  by  the  magistrates 
would  prevent  his  profitably  carrying  on  business  on  the  premises, 
as  he  was  by  reason  of  it  unable  to  sell  spirits  in  quantities  less 
than  two  gallons  or  to  "  draw  over  the  counter." 

Mr.  Baggallay  and  Mr.  J.  T.  Humphrey ^  for  the  appellant. 

Mr.  T.  Smith  Ostler j  for  the  defendant. 

Mr.  J.  T,  Humphrey^  in  reply. 

♦The  Lord  Justice  Knight  Bruce.' — It  appears  from  *145 
the  evidence  that  a  license  could  not  be  obtained  by  the 
defendant  without  his  entering  into  an  undertaking  required  by  the 
magistrates  that  there  should  not  be  that  which  has  been  called  in 
.  technical  language  *'  drawing  over  the  counter."  That  prohibition, 
as  explained,  is  a  material  prohibition ;  and  as  a  license  could  not 
have  been  obtained  without  it,  it  rendered  the  license  one  not  such  as 
the  agreement  for  the  lease  contemplated.  If,  therefore,  there  were 
nothing  more  in  the  case,  there  would  be  an  absence  of  title  to  a 
decree  for  specific  performance.  The  plaintiff,  however,  says  that 
it  was  the  understanding,  expectation,  or  intention  of  himself  and 
the  defendant  from  the  beginning  that  there  should  not  be  any 
license  except  one  so  qualified,  and  consequently  that  every  thing 
had  been  done  which  it  was  intended  should  be  done,  and  evidence 
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has  been  gone  into  of  conduct  or  alleged  condact  on  the  part  of 
the  defendant  in  support  of  that  proposition.  Upon  this  there  is 
a  conflict  of  evidence,  and  if  the  case  were  a  more  important  one 
or  related  to  any  matter  of  substantial  value,  the  Court  would  prob- 
ably have  required  a  further  investigation  to  be  made  by  means  of 
the  oral  examination  of  witnesses.  But  the  matter  is  so  trifling 
in  value  that  it  would  be  wrong  to  protract  a  litigation,  the  com- 
mencement of  which  is  much  to  be  regretted.  Tlierefore  the  liti- 
gation will  end  thus:  the  bill  must  be  dismissed  without  costs, 
and  without  prejudice  to  any  action  which  may  be  brought.  There 
will  be  no  costs  of  the  appeal  on  either  side,  and  the  deposit  will 
be  returned  to  the  plaintiff. 

The  Lord  Justice  Turner.  —  I  agree  that  the  bill  has  been 
properly  dismissed.  There  can  be  no  doubt  that  the  words 
*  146  ^'  retail  license  "  *  must  be  construed  to  mean  the  ordinary 
retail  license,  —  that  is  to  say,  a  license  to  sell  in  retail  with- 
out any  condition  whatever.  It  is  quite  clear  that  the  defendant 
cannot  have  that  license  withopt  the  qualification  mentioned  by  the 
magistrates,  —  that  he  cannot  in  fact  obtain  it  free  from  that  con- 
dition. The  defendant  consequently  cannot  have  what  was  stipu- 
lated for  in  his  agreement  with  the  plaintiff,  and  therefore  there 
can  be  no  decree  for  specific  perforipance.  There  remains  the 
question,  whether  the  defendant  waived  his  right  so  as  to  be  com- 
pellable to  take  the  restricted  license.  I  do  not  think  that  the 
question  of  waiver  is  so  distinctly  raised  in  the  bill  as  that  a  decree 
can  be  founded  upon  it ;  but  even  supposing  it  to  have  been  raised, 
the  question  would  then  be,  whether  upon  all  the  circumstances 
there  was  not  something  to  explain  what  might  otherwise  have 
amounted  to  a  waiver.  The  agreement  was  open  to  the  construc- 
tion coutended  for  by  the  defendant  that  it  created  a  tenancy  from 
year  to  year ;  and,  acting  on  that  construction,  he  might  be  willing 
to  take  what  he  could  under  the  agreement  so  construed.  I  am  of 
opinion,  under  all  the  circumstances  of  the  case,  that  the  plaintiff  is 
not  entitled  to  specific  performance  on  the  ground  of  waiver.  This 
being  so,  I  think  that  it  was  quite  proper  to  dismiss  the  bill. 

But  it  is  another  consideration  whether  it  ought  to  have  been 

dismissed  with  costs.    I  think  that  the  defendant  was  bound  to 

redeliver  possession  of  the  premises  to  the  plaintiff  as  soon  as  the 

condition  as  to  granting  the  license  was  imposed  upon  him,  and  he 
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found  that  he  could  not  obtain  the  license  without  it.  He  ought 
not  to  have  retained  possession  for  so  long  a  time  as  he  did  after 
the  grant  of  the  qualified  license  on  the  20th  July,  by  which  he 
might  have  injured  the  plaintiff  seriously.  On  these  grounds  I 
think  that  the  bill  ought  not  to  have  been  dismisi^ed  with  costs. 


♦WILLES  i;.  GREENHILL.  ♦147 

1861.    Norember  13.  14.    Before  the  Lord  Chancellor  Lord  Wsstburt. 

The  husband  of  a  legatee  beneficially  entitled  nnder  a  will  to  a  share  of  the 
testator^s  residuary  estate  was  one  of  the  trustees  of  the  will,  and  joined  with 
his  wife  in  mortgaging  her  share.  The  mortgagee  served  notice  of  the  deed 
upon  the  mortgagor-trustee,  but  gave  no  other  notice  of  the  incumbrance. 
Hdd^  that  the  notice  was  sufficient  as  against  subsequent  incumbrancers, 
although  the  latter  had  given  formal  notice  of  their  incumbrances  to  every 
trustee. 

These  were  appeals  from  the  refusal  of  the  Master  of  the  Rolls 
to  vary  a  certificate  as  to  priority  of  incumbrances  upon  the  share 
of  one  of  the  residuary  legatees  under  the  will  of  William  Green- 
hill,  the  testator  in  the  cause.  The  testator  by  his  will  dated  the 
19th  May,  1881,  devised  and  bequeathed  to  Henry  Oreenhill, 
Charles  Sayer,  and  William  Greenhill,  their  heirs,  executors,  and 
administrators,  his  real  and  personal  estate  upon  trust  for  his  wife 
for  life,  and  after  her  decease  upon  trusts  for  sale,  and  to  pay  the 
proceeds  to  the  testator's  sons  John  Oreenhill  and  William  Wick- 
ham  Greenhill  and  Henry  Greenhill  and  his  daughters  Mary  Ann 
Webb,  Anna  Maria  Sayer,  the  wife  of  the  trustee  Charles  Sayer, 
and  Sarah  Dyer  in  equal  shares,  the  shares  of  his  said  daughters 
to  be  wholly  independent  of  their  then  present  or  any  future  hus- 
bands. 

In  answer  to  an  inquiry  directed  by  the  decree  as  to  incum- 
brances affecting  the  shares  of  the  testator's  children  and  the 
priorities  of  such  incumbrances,  the  chief  clerk  certified,  as  the 
third  in  point  of  priority  of  the  incumbrances  affecting  the  share 
of  Mrs.  Sayer,  a  mortgage  dated  the  14th  April,  1887,  and  made 
between  her  of  the  first  part,  her  husband  (who,  as  has  been 
already  said,  was  one  of  the  trustees  of  the  will)  of  the  second 
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part,  and  John  EUerker  Boulcott  of  the  third  part,  and  Frederick 
Lock  of  the  fourth  part,  whereby  Mrs.  Sayer's  one-sixth  share  was 
assigned  to  Mr.  Lock  by  way  of  mortgage  upon  trust  to  indemnify 
Mr.  Boulcott  against  any  loss  which  he  might  sustain  by 
*  148  reason  of  his  having  *  become  surety  for  Mr.  Sayer,  by 
indorsing  certain  promissory  notes  of  Mr.  Sayer  to  an 
amount  not  exceeding  8000Z.  and  interest. 

And  the  chief  clerk  certified  as  the  fourth  and  fifth  incumbrances 
two  mortgages  of  the  5th  August,  1837,  and  the  10th  November, 
1841,  in  favour  of  the  appellants.  The  appellants  took  out  sum- 
monses to  vary  the  certificate  by  placing  tlieir  charges  above  that 
placed  third  in  the  list,  on  the  ground  that  the  incumbrancer  claim- 
ing the  benefit  of  the  earlier  charge  so  placed  had  not  given  suffi- 
cient notice  of  his  incumbrance,  the  only  notice  given  having 
been  the  service  of  a  copy  of  the  mortgage-deed  upon  Mr,  Sayer, 
the  receipt  of  which  he  acknowledged  by  a  letter  dated  April  14th, 
1837,  addressed  to  the  mortgagee's  solicitors.  The  case  was 
argued  before  the  Lords  Justices,  (a)  and  judgment  was  reserved, 

(a)  The  following  note  of  the  intended  judgment  of  one  of  the  Lords  Justices 
was  prepared  for  delivery  after  the  conclusion  of  the  argument  before  their 
Lordships :  — 

The  Lord  Justice  Knight  Bruce.  —  Upon  authority  which  here  at  least 
cannot  now,  I  think,  be  disputed,  we  are,  in  my  opinion,  bound  to  hold  it  to  be 
generally  true  that  where  an  equitable  interest  in  property  legally  vested  in  a 
plurality  of  trustees  is  assigned  by  the  owner  of  that  equitable  interest  to  a 
stranger,  a  notice  of  the  assignment  given  on  his  part  to  one  of  the  trustees  is 
as  effectual  for  every  purpose  of  priority,  that  is  to  say,  for  eveiy  purpose  with 
which  the  present  contention  is  concerned,  as  if  given  to  each  of  the  trustees,  at 
least  as  long  as  the  trustee  to  whom  the  notice  has  been  given  continues  a  tfustee. 
The  able  counsel  for  the  appellants  before  us  have  contended  that  if  that  position 
is  generally  true,  the  present  case  is  one  of  exception  upon  the  ground  of  special 
circumstances;  the  special  circumstances  being,  as  they  say,  the  relation  of 
husband  and  wife  that  existed  between  Mr.  and  Mrs.  Sayer ;  the  fact  of  the 
respondent's  security  of  April,  1S37,  having  been  for  a  debt  due  to  him  from 
Mr.  Sayer,  at  whose  instance  his  wife  gave  or  joined  in  the  security ;  the  allega- 
tion, which  I  assume  to  be  well  founded,  that  consequently  not  any  breach  of 
trust  or  of  duty  on  his  part  after  the  security  could  inci-ease  his  liability  to  the 
respondent;  and  the  probability  or  possibility  that  Mr.  and  Mrs.  Sayer,  or 
one  of  them,  would  or  might  aller  the  security  of  April,  lSd7,  sell  or  raise 
money  upon  her  interest  under  her  father's  will  without  disclosing  that  security. 
These  circumstances  I  consider  insufficient  to  form  or  ibund  a  case  of  exception 
from  the  general  rule  that  I  have  mentioned.  The  respondent  was  not,  I  con- 
ceive, bound  to  expect  or  suppose  that  Mr.  Sayer  would  fail  in  perlbrming  his 
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but  *  at  their  desire  was  set  down  to  be  reargued  before  the    *  149 
full  Court.     The  arguments  were  commenced,  but  had  not 
concluded  before  the  death  of  Lord  Campbell,  and  the  appeal  now 
came  on  to  be  heard  before  Lord  Westburt. 

Mr.  LLoyd  and  Mr.  Prendergast  were  for  one  of  the  appellants. 

Mr.  Fischer y  for  the  other. 

Tliey  referred  to  Foster  v.  Blackstone^  (a)  Foster  v.  Cock- 
erelly  (J)  Loveridge  v.  Cooper^  (<?)  Dearie  v.  Hall^  (d)  Browne  v. 
Savage,  (e')  Ryall  v.  Rolle,  (^)  Stevens  v.  Savage,  (A)  Purdew  v. 
Jackson,  (t)  Cooper  v.  Fynmore,  (A)  Smith  v.  Smith,  (Z)  Ux  parte 
Botdton,  (?n)  Timson  v.  Ramsbottom,  (n)  Rice  v.  Rice,  (o)  and 
Mevx  V.  Bell,  {p) 

•  Mr.  G.  L.  Russell  and  Mr.  W.  H.  Bagshawe,  for  the  *  150 
respondent,  were  not  called  upon. 

The  Lord  Chancellor.  —  I  do  not  intend  to  overrule  or  throw 
doubt  upon  any  former  decision,  but  to  take  the  authorities  as 
they  stand.  I  am  asked  by  the  appellants  avowedly  to  extend  the 
decisions,  or  to  say  that  the  present  case  comes  within  the  reasons 
of  policy  upon  which  those  decisions  were  founded.  Now  it  is  well 
established  (whether  rightly  or  wrongly)  that  upon  assignments  or 
mortgages  of  equitable  interests  in  property  held  by  trustees,  the 
duty  devolves  upon  the  assignee  or  mortgagee  to  give  to  the  trus- 
tees notice  of  the  assignment  or  incumbrance.     I  will  assume  that 

duty  as  a  tmstee ;  and  I  think  that  while  Mr.  Sayer  continued  a  trustee  the 
notice  that  he  had  in  April,  1837,  was  as  effectual  for  the  purpose  of  protecting 
the  respondent's  rank  aud  priority  as  if  it  had  been  then  given  to  all  the  trustees. 
There  is,  in  my  judgment,  no  ground  for  imputing  collusion  or  unfair  dealing 
to  the  respondent  or  for  charging  him  with  negligence,  and  I  consider  the  order 
of  the  Master  of  the  Rolls  to  be  right. 

(a)  1  Myl.  &  K.  297. 

(&)  9  Bligh  N.  S.  332;  on  appeal,  3  CI.  &  Fin.  456. 

(c)  3  Russ.  80.  (ji)  Id.  1. 

(tf)  4  Drew.  635;  S.  C,  5  Jur.  N.  S,  1020. 

{g)  1  Atk.  164;  S.  C,  1  Ves.  Sen.  348. 

(A)  1  Ves.  Jr.  154.  (m)  1  De  G.  &  J.  163. 

(i)    1  Russ.  1.  (n)  2  Keen,  85. 

(X;)  3  Russ.  60.  (o)  2  Drew.  73. 

(0   2  Cr.  &  M.  231.  (p)  1  Hare,  86. 
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this  duty  has  been  wisely  thrown  upon  him,  because  of  the  expe- 
diency of  giving  to  trustees  notice  of  dealings  with  the  property 
and  in  order  to  prevent  fraud.  But  the  whole  question  depends 
upon  the  kind  of  notice  required,  and  with  regard  to  this  I  entirely 
adopt  what  was  decided  in  the  case  of  Smith  v.  Smithy  (a)  and  the 
reasons  laid  down  in  that  decision.  It  was  there  held  that  notice 
to  one  trustee  was  sufficient,  because  a  subsequent  incumbrancer 
or  assignee  would  be  under  an  obligation  to  inquire  of  every  one  of 
the  trustees,  and  therefore  he  would  have  to  inquire  of  the  one  to 
whom  notice  had  been  given,^ 

In  the  present  case,  however,  it  is  objected  that  the  trustee  who 
received  the  notice  was  the  husband  of  one  of  the  beneficiaries, 
and  that  therefore,  although  he  had  necessarily  notice  of  a  transac- 
tion in  which  he  was  personally  interested,  he  had  never- 
*  151  theless  the  power  of  subsequently  *  dealing  with  the  trust 
property  in  which  he  was  thus  personally  interested,  and 
that  on  this  account,  although  still  a  trustee,  he  ought  not  to 
have  been  the  only  recipient  of  the  notice,  because  of  the  possibility 
of  his  committing  a  fraud  by  making  a  subsequent  assignment  and 
suppressing  the  fact  of  his  having  received  the  notice.  That  argu- 
ment, I  think,  cannot  be  adopted.  I  must  assume  as  a  general 
proposition  that  trustees  will  do  their  duty  honestly,  and  I  cannot 
therefore  say  that  a  person  dealing  with  this  trustee  ought  to  have 
contemplated  that  he  would  commit  a  fraud.  I  cannot  hold  that 
the  notice  to  Sayer,  if  otherwise  sufficient  (which  it  clearly  was), 
became  insufficient  by  the  fact  of  his  being  interested  in  the  sub- 
ject of  the  trust.  Unless  it  can  be  held  that  his  duty  as  trustee  was 
suspended,  it  must  be  considered  that  the  notice  served  on  him  was 
as  effectual  as  if  it  had  been  served  on  one  who  had  no  interest. 

There  has  been  nothing  like  a  decision  or  dictum  involving  any 
principle  upon  which  this  appeal  depends,  and  I  have  no  hesitation 
in  affirming  the  decision  of  the  Master  of  the  Rolls.  I  regret 
that  the  parties  have  been  subjected  to  the  expense  of  two  hearings, 
which  was  the  result  of  accidental  circumstances,  and  in  dismissing 
this  appeal  I  shall  give  only  the  costs  of  the  hearing  before  myself 
and  incidental  thereto. 

(a)  1  Y.  &  C.  Exch.  388. 

>  See  2  Dart  V.  &  P.  (4th  Eng.  ed.)  784 ;  Ex  parte  Rogers,  8  De  G.,  M.  & 
G.  271 ;  Lewin  Trusts  (5tb  Eng.  ed.),  502,  503 ;  1  Sagden  Y.  &  P.  (8th  Am. 
ed.)  879. 
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1861.    November  20.    Before  the  LoR]>8  Justices. 

A  deed  of  innpectorsliip  recited  that  the  debtor  was  indebted  upon  a  bill  of 
exchange,  and  that  the  holders  had  abaniloned  proceedings  which  they  had 
taken  on  it  in  bankruptcy  on  a  guarantee  of  a  surety  to  pay  "  what  should  be 
found  due  by  arbitration  on  the  bill/^  The  bill-holders  were  also  general 
creditors  of  the  debtor  on  a  distinct  account.  The  inspectorship  deed 
empowered  the  inspectors  to  carry  into  effect  the  arrangement  for  arbitration, 
and  to  pay  in  full  what  the  arbitrator  might  find  due.  It  also  contained  a 
covenant  on  the  part  of  the  creditors  to  indemnify  the  inspectors  by  con- 
tributions in  proportion  to  the  debts  due  to  the  creditors  respectively.  Hdd^ 
that  the  bill-holders  could  only  be  called  on  to  contribute  in  respect  of  their 
general  debt,  and  that  the  amount  due  on  the  bill  could  not  for  this  purpose 
be  taken  into  account. 

This  was  an  appeal  from  a  decree  and  an  order  on  further  con* 
sideration  as  to  the  amonnt  of  contribution  to  be  paid  by  creditors 
under  an  inspectorship  deed  for  the  purpose  of  indemnifying  the 
inspectors. 

In  1854,  the  debtor  James  Mitchell  suspended  payment  and 
called  his  creditors  together,  when  it  appeared  that  his  debts 
amounted  to  about  70,000Z.  The  result  of  the  meeting  was  the 
execution  of  the  deed  in  question,  which  was  dated  the  4th  of 
January,  1855,  and  made  between  James  Mitchell  of  the  first  part, 
the  plaintiff  and  some  of  the  defendants  as  inspectors  of  the  second 
part,  and  the  creditors  of  the  third  part.  It  recited  that  a  claim 
had  been  then  lately  made  upon  the  debtor  by  Messrs.  Waud  &  Co., 
in  respect  of  a  bill  of  exchange  dated  the  8th  of  May,  1854,  for 
1218Z.  9^.,  which  claim  was  resisted  by  the  debtor,  and  that  there- 
upon proceedings  were  taken  against  him  by  Waud  &  Co.,  who 
agreed  to  refer  the  matter  to  arbitration  in  consideration  of  the 
plaintiff  guaranteeing  the  amount  which  should  under  such  arbi- 
tration be  found  owing  thereon,  and  that  such  guarantee  had  been 
given  accordingly.  By  the  witnessing  part  it  was  agreed  that  the 
debtor  should  carry  on  and  wind  up  the  business  under  the  inspec- 
tion until  the  4th  of  November,  1856.  Then  followed  a  covenant  by 
the  debtor  to  accept  and  deliver  bills  for  securing  payment  of  the 
debts  in  manner  following,  that  is  to  say,  as  to  debts 
*  under  50Z.  by  one  payment  on  the  1st  of  March  then    *153 
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next,  and  as  to  all  other  debts  by  instalments  of  Sa.  id.  in 
the  pound  at  intervals  of  four  months,  the  first  instalment  on  the 
same  4th  of  March.  And  there  was  a  proviso  that  it  should  be 
lawful  for  the  inspectors,  or  the  majority  of  them,  to  take  such  steps 
and  do  such  acts  and  things  for  giving  effect  to  the  aforesaid 
arrangement  with  the  firm  of  Waud  &  Co.,  and  to  pay  to  them 
such  sum  of  money  (if  any)  as  should  be  found  due  and  owing  to 
them  upon  the  said  bill  or  promissory  note  dated  the  8th  day  of 
May,  1854,  and  also  to  pay  and  satisfy,  either  in  full  or  for  any  less 
part  than  the  whole,  the  debts  or  claims  of  any  of  the  creditors  of 
James  Mitchell,  who  should  not'  for  the  time  being  have  executed 
the  indenture.  And  it  was  thereby  agreed  and  declared  that  the 
inspectors,  and  their  respective  heirs,  executors,  and  administrators, 
estates,  and  e£Pects,  should  be  kept  indemnified  by  the  debtor  or 
otherwise  by  the  creditors  according  and  in  proportion  to  the 
amount  of  their  respective  debts  from  and  against  all  and  all  man- 
ner of  actions,  suits,  and  other  proceedings  which  might  be  com- 
menced, taken,  or  prosecuted  against  the  inspectors  or  any  of  them 
respectively,  and  any  loss,  costs,  or  damage,  or  risk  which  they  had 
already  incurred  or  might  incur  in  or  about  the  premises,  and  also 
against  or  in  respect  of  all  transactions  and  personal  engagements, 
matters,  and  things  whatsoever  which  they  or  any  of  them,  or  the 
said  James  Mitchell,  had,  previously  to  the  execution  of  the  said 
indenture,  entered  into  or  directed,  or  should  lawfully  do  or  cause  to 
be  done  or  entered  into,  order,  or  direct,  in  or  concerning  the  busi- 
ness, affairs,  estate,  or  effects  of  the  said  James  Mitchell  by  virtue 
or  in  pursuance  of  the  said  indenture,  and  that  they  the  said  credi- 
tors, and  every  of  them,  their  and  his  heirs,  executors,  adminis- 
trators, partners,  principals,  and  assigns,  would  from  time 
*  154  to  time  and  at  all  times  allow  and  confirm  *  the  same  in  all 
respects ;  and  further,  that  the  inspectors  should  be  reim- 
bursed and  repaid  out  of  and  from  the  estate  and  effects  of  the 
debtor,  or  otherwise  by  the  creditors  according  and  in  proportion 
to  the  amount  of  their  respective  debts,  all  costs,  charges,  dam- 
ages, and  reasonable  expenses  whatsoever  as  they  or  any  of  them 
should  respectively  pay,  sustain,  or  be  put  unto,  in,  about,  or  con- 
cerning the  matters  and  things  aforesaid  or  in  any  wise  relating 
thereto. 

Among  the  creditors  who  executed  the  deed  were  the  firm  of 
Waud  &  Co. ;  but  the  amount  placed  opposite  to  their  name  in 
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their  schedule  was  S3S6Z.  2$,  Sd.  only,  and  did  not  include  their 
claim  in  respect  of  the  bill  of  exchange. 

On  the  19th  of  January,  1855,  the  arbitrators  awarded  for 
principal  and  interest  in  respect  of  this  claim  the  sum  of  1302Z. 
168.  Sd. 

In  March,  1855,  the  inspectors  paid  a  dividend  of  Ss,  4d.  in  the 
pound  to  nearly  all  the  creditors  who  had  executed  the  deed, 
including  a  dividend  on  tlie  3386/.  placed  opposite  the  name  of 
Waud  &  Co.,  but  not  including  any  dividend  in  respect  of  the  bill 
of  exchange. 

On  the  1st  of  May  following  they  paid  in  full  the  amount 
awarded  to  be  due  in  respect  of  this  bill. 

On  the  30th  of  July,  1855,  James  Mitchell  was  declared  a  bank- 
rupt, and  Mr.  Gheeseborough  and  Mr.  Mirfield  were  appointed 
trade  assignees.  His  estate  was  insufficient  to  pay  the  costs  of 
the  bankruptcy,  and  no  dividend  had  been  declared.  The  present 
suit  was  then  instituted  by  Mr.  Gheeseborough  against  his  co* 
inspectors  and  the  creditors  who  had  executed  the  deed,  stating  to 
the  above  effect,  and  praying  a  declaration  of  the  rights 
*  of  all  parties,  an  account  (if  necessary)  of  the  dealings,  *  155 
receipts,  and  payments  of  the  inspectors  and  of  tlie  debts 
and  liabilities  incurred  by  them  under  the  deed,  and  that  due  pro* 
vision  might  be  made  for  payment  to  the  inspectors  of  the  balance 
which  might  be  found  due  to  them  in  taking  the  accounts,  and  for 
payment  of  the  debts  and  liabilities  and  the  costs  of  the  suit  by 
the  plaintiff  and  the  defendants  liable  thereto  according  and  in 
proportion  to  the  amount  of  their  respective  debts,  and  that  the 
plaintiff  might  be  fully  indemnified  and  reimbursed  in  respect  of 
such  payments. 

On  tlie  24th  of  April,  1860,  the  Master  of  the  Rolls  made  the 
decree  now  under  appeal,  which  directed  an  account  to  be  taken 
of  the  dealings,  transactions,  receipts,  and  payments  of  the  inspec- 
tors, an  account  of  the  sums  paid  by  the  inspectors  to  the  plaintiff 
and  the  other  creditors  who  were  defendants  in  respect  of  their 
several  debts  in  the  pleadings  mentioned.  And  it  was  declared 
that  the  persons  who  had  received  such  sums  were  liable  to  con- 
tribute ratably  and  in  proportion  to  the  amounts  received  by  them 
and  to  the  extent  of  such  sums  respectively,  in  order  to  make 
good  the  amounts  which  tha  inspectors  should  be  found  to  have 
paid  or  to  have  become  liable  to  pay ;  and  an  inquiry  was  directed 
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as  to  the  amounts  which  the  creditors  were  bound  to  contribute 
respectively. 

On  the  20th  of  April,  1861,  the  chief  clerk  made  his  certificate, 
and  in  the  schedule  certified  that  the  firm  of  Waud  &  Co.  had 
received  the  two  several  sums  of  556Z.  and  1302Z.  16.  3d. 

On  the  7th  June,  1861,  the  order  made  upon  further  considera- 
tion and  also  under  appeal  was  made,  directing  that  tiie 
*156  several  sums  which  tiie  plaintiff  and  defendants  *were 
mentioned  by  the  certificate  to  be  liable  under  the  declara- 
tion in  the  original  decree  to  contribute  towards  payment  of  the 
outstanding  debts  and  liabilities  (being  6262Z.  12«.  6d.)  and  the 
costs  should  be  ascertained,  and  if  the  amount  should  be  insufficient 
to  pay  such  debts  and  liabilities  and  costs  the  balance  should  be 
contributed  by  the  creditors,  and  that  the  amounts  payable  by 
each  should  be  ascertained,  regard  being  had  to  the  declarations 
contained  in  the  original  decree.  And  a  receiver  was  appointed 
to  get  in  such  contributions. 

From  this  order  and  tlie  original  decree  Mr.  Waud  appealed, 
submitting  by  his  petition  of  appeal  that  the  proportion  in  which 
the  appellant  was  bound  to  contribute  ought  to  be  ascertained 
without  any  reference  to  the  debt  upon  the  bill  of  exchange  and 
the  moneys  which  in  conformity  with  the  provisions  of  the  inspec- 
torship deed  had  been  paid  in  discharge  thereof;  and  the  petition 
of  appeal  prayed  that  the  decree  and  order  might  be  varied  by 
excepting  from  the  account  directed  by  the  decree  numbered  2  all 
moneys  paid  by  the  inspectors  in  respect  of  a  bill  of  exchange 
dated  the  8th  of  May,  1854,  for  1218Z.  9^.  mentioned  in  the  deed, 
and  that  the  declarations  in  the  decree  that  the  inspectors  were 
entitled  to  be  indemnified  by  the  creditors  according  and  in  pro- 
portion to  the  amounts  of  their  debts  in  respect  of  all  liabilities 
and  debts  properly  incurred  by  the  inspectors  by  virtue  of  the  deed 
of  inspectorship  might  be  varied  by  excepting  from  among  tlie 
debts  of  the  creditors  therein  mentioned  the  debt  due  on  the  bill 
of  exchange,  or  by  adding  a  declaration  that  the  debt  due  from 
the  appellant's  firm  in  respect  of  which  the  appellant  was  liable  in 
the  suit  was  the  sum  of  3336Z.  2«.  Sd. 

Mr.  Baggallat/  and  Mr.  H.  Cadman  JoneSj  for  the  appellant. 

•  157       *  Mr.  Osborne,  for  the  plaintiff. 
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Mr.  Chapman  Barber^  Mr.  WiekenSy  Mr.  Swrrage^  and  Mr 
Beaumont^  for  other  respondents. 

Mr.  BaggdUapj  in  reply. 

The  Lord  Justice  Knight  Bruce.  —  It  seems  to  me  that, 
according  to  the  true  construction  of  this  deed,  the  appellants 
stood,  in  respect  of  the  bill  of  1218Z.,  in  a  position  altogether 
distinct  from  their  position  as  to  the  debt  of  3886Z.,  the  debt  in 
respect  of  which  thej  are  mentioned  in  the  schedule ;  and  I  think 
that  the  meaning  and  object  of  the  deed  was  to  leave  them,  in 
respect  of  the  bill,  in  the  same  position  as  if  they  had  had  no 
other  demand.  The  consequence  is  that  I  do  not  think  them 
liable  in  respect  of  this  bill  to  contribution.  I  think  they  are 
entitled  to  keep  it  clear  from  any  refunding  as  if  they  had  been 
mere  strangers.  Effect  may  be  given  to  that  position  by  a  declara- 
tion of  their  rights  without  touching  the  decree. 

The  Lord  Justice  Turner. — I  agree  with  the  conclusion  of 
my  learned  brother.  Tlie  position  of  the  appellant  with  respect  to 
the  debt  and  the  bill  is,  that  the  appellant  came  in  under  the  deed 
in  respect  of  a  debt  of  3886Z.  upon  the  terms  that  he  was  to  be 
paid  whatever  should  be  found  by  arbitration  due  to  him  in  respect 
of  the  bill,  provided  the  trustees  thought  proper  to  pay  him.  The 
case  has  been  argued  as  if  it  were  the  case  of  a  party  receiving 
trust  moneys  which  he  was  not  lawfully  entitled  to  receive.  But 
in  this  case  the  appellant  did  not  receive  trust  money  which  he 
was  not  entitled  to  receive,  for  there  is  a  power  given  to  the 
trustees  to  make  payment  to  him  of  the  sum  which  *  should  *  158 
be  found  due  to  him.  The  appellant  cannot  be  called  upon 
to  refund  the  sum  which  he  has  received  in  respect  of  the  bill 

As  to  contribution,  the  question  is,  whether  there  is  or  is  not  a 
debt  within  the  meaning  of  the  clause  in  the  deed.  This  clause 
must  be  referred  to  a  state  of  facts  applicable  to  its  provisions. 
The  contribution  is  to  be  paid  out  of  and  from  the  estate  and 
effects  of  Mitchell,  or  otherwise  by  the  said  creditors  according 
and  in  proportion  to  the  amount  of  their  respective  debts.  Here 
the  appellant  had  taken  proceedings  in  bankruptcy  for  enforcing 
bis  claim  upon  his  bill.  These  proceedings  had  been  suspended, 
and  it  had  been  agreed  that  the  amount  of  debt  should  be  referred 
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to  arbitration.  How  can  it  be  said  that  that  which  might  be  found 
due  hj  arbitration  could  be  a  debt  within  the  meaning  of  this 
deed  ?  Suppose  the  arbitrator  had  found  nothing  due,  or  suppose 
that  he  had  found  something  due,  but  the  inspectors  had  not  thought 
right  to  pay  it,  could  the  appellant  have  claimed  to  have  come 
in  under  the  deed  as  a  creditor  in  respect  of  this  subsequently 
ascertained  sum  ?  I  think  not.  This  consideration  shows  that  it 
was  not  intended  by  the  deed  that  this  sum  should  be  a  debt  within 
the  meaning  of  the  clause  of  contribution. 

It  is  desirable  not  to  open  the  decree,  and  the  object  may  be 
effected  by  declaring  that  the  appellant  is  not  liable  to  repay  the 
sum  of  121 8Z.,  or  to  any  contribution  in  respect  of  the' same. 

The  costs  of  all  parties  will  be  costs  in  the  cause. 


*  159  *  GARRICK  v.  TAYLOR. 

1S61.    November  12,  20.    Before  the  Lords  Justices. 

Shares  were  purchased  in  a  banking  company,  the  rules  of  which  provided  that 
no  benefit  of  survivorship  should  take  place  between  the  shareholders.  The 
purchaser  caused  the  transfer  of  them  to  be  made  to  herself  and  another 
person  who  lived  with  her,  and  was  called  her  niece,  but  was  not  related  to 
her.     Held,  — 

1st,  That  the  rules  did  not  exclude  the  benefit  of  survivorship  at  law  between 
the  two. 

2dly,  That  having  regard  to  all  the  circumstances  of  the  case,  there  was  no 
resulting  trust  for  the  purchaser,  but  that  on  her  decease  the  co-transferee 
took  the  whole  interest  both  at  law  and  in  equity.* 

This  was  an  appeal  from  the  decision  of  the  Master  of  the  Rolls, 
holding  that  the  plaintiff,  who  instituted  the  suit  as  the  personal 
representative  of  Martha  Orazebrook  against  the  registered  public 
officer  of  the  London  Joint-stock  Bank  and  against  the  personal 
representative  of  Frances  Leigh,  was  not  entitled  to  forty  shares  in 
the  bank,  which  the  plaintiff  by  his  bill  sought  to  recover  with  the 
dividends  and  bonuses  thereon  from  the  time  of  the  death  of 
Martha  Grazebrook. 

"  See  2  Siigden  V.  &  P.  (8th  Am.  ed.)  708 ;  2  Dart  V.  &  P.  (4th  Eng.  ed.) 
S51;  Perry  Trusts,  §  139;  Lewin  Trusts  (6th  Eng.  ed.),  133. 
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The  deed  of  settlement  of  the  company  contained  the  following 
clauses :  — 

6.  *'No  benefit  of  survivorship  shall  take  place  between  the 
shareholders.  All  the  property  of  the  company  shall,  as  between 
the  several  shareholders,  be  deemed  personal  estate,  and  each  of 
the  shareholders  shall  be  entitled  to  and  interested  in  the  profits 
and  liable  and  subject  to  the  losses  of  the  company  in  proportion 
to  his  share  or  shares  in  the  said  capital  fund  or  joint  stock." 

53.  '^  Where  shares  shall  be  vested  in  two  or  more  persons 
jointly  or  in  common  or  otherwise,  such  one  of  the  same  persons 
or  the  survivors  of  them,  whose  names  shall  stand  first  on  the 
books  of  the  company  as  one  of  the  owners  of  such  shares  or  the 
sole  survivor  of  such  two  or  more  persons,  shall  be  considered  and 
deemed  the  sole  and  absolute  owner  thereof  for  all  the  purposes  of 
voting  and  acting  as  a  shareholder." 

73.  '^  The  person  in  whose  name  any  shares  shall  *  stand  *  160 
in  the  share  register,  shall,  to  all  intents  and  purposes  what- 
soever within  the  meaning  of  the  deed  of  settlement,  be  deemed  at 
law  and  in  equity  the  absolute  and  beneficial  holder  and  owner 
of  such  shares,  and  shall  as  such  be  the  only  person  known  to  or 
recognized  by  the  company  in  all  transfers,  notices,  payments, 
receipts,  and  other  matters  relating  to  the  same,  and  the  company 
shall  in  no  case  be  bound  to  notice  or  be  afiected  with  express 
notice  of  any  trust  or  equitable  charge  imposed  on  any  shares  or 
of  any  gift  thereof  by  way  of  legacy  until  the  legatee  shall  have 
become  a  shareholder  as  hereinafter  mentioned." 

On  the  31st  of  October,  1843,  Martha  Grazebrook  purchased  fifty 
shares  in  the  bank,  and  caused  them  to  be  transferred  into  the 
joint  names  of  herself  and  Frances  Leigh.  These  shares  were 
purchased  by  Martha  Grazebrook  with  her  own  moneys.  Frances 
Leigh  furnished  no  part  of  the  purchase-money,  nor  was  there  any 
consideration  for  the  purchase  moving  from  her.  There  was  no 
relation  or  connection  between  Martha  Grazebrook  and  Frances 
Leigh,  but  Frances  Leigh  lived  with  and  was  maintained  by 
Martha  Grazebrook,  and  passed  in  the  world  as  her  niece.  She 
always  called  Martha  Grazebrook  her  aunt,  and  Martha  Graze- 
brook called  her  her  niece.  At  the  time  of  the  purchase  of  these 
shares  Martha  Grazebrook  had  a  son  living,  and  a  sum  of  10,000/. 
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consols  was  standing  in  the  joint  names  of  Martha  Grazebrook 
and  her  son ;  but  the  son  died  in  November  1848,  and  some  time 
after  his  death  (the  exact  date  did  not  appear)  Martha  Gi*azebrook 
transferred  the  10,0007.  into  the  joint  names  of  herself  and  Frances 
Leigh.  Upon  the  death  of  Martha  Grazebrook  this  stock  became 
the  property  of  Frances  Leigh  as  the  survivor. 

♦  161       *  In  the  month  of  November,  1846,  ten  of  the  fifty  bank 

shares  were  sold  and  transferred  by  Mai*tha  Grazebrook  and 
Frances  Leigh,  leaving  in  their  joint  names  only  the  forty  shares 
which  were  in  question  in  this  suit. 

Martha  Grazebrook  received  the  proceeds  of  the  sale  of  these 
ten  shares ;  and  she  also,  under  an  order  signed  by  herself  and 
Frances  Leigh,  received  the  dividends  of  the  fifty  shares  until  the 
sale  of  the  ten  shares,  and  afterwards  the  dividends  of  the  forty 
shares  until  the  time  of  her  death. 

She  died  in  March,  1847,  having  by  her  will  dated  January  13, 
1847,  disposed  of  her  property  thus  :  ^^  As  my  grandchildren  are 
equally  dear  to  me,  and  I  do  not  wish  to  show  the  least  partiality 
to  any  one  of  them,  but  to  make  a  will  in  conscience,  I  desire  that 
my  property,  which  consists  of  various  shares  and  other  securities, 
may  be  divided  into  six  shares.  After  the  value  of  the  property  is 
ascertained,  I  give  to  my  eldest  grandson,  Nathan  David  Garrick, 
one  share  ;  to  my  second  grandson,  George  Garrick,  one  share  ;  to 
my  third  grandson,  Percival  Egerton  Garrick,  one  share ;  to  my 
granddaughter,  Caroline  Emma,  one  share  ;  to  my  youngest  grand- 
son,  David,  two  shares,  in  consideration  of  his  having  children :  and 
I  hope  this  will  please  all  parties,  as  it  is  made  in  conscience  and 
with  that  intention.  And  I  appoint  my  youngest  grandson,  David 
Garrick.  whole  and  sole  executor  to  this  my  last  will  and  testa- 
ment." 

Upon  the  death  of  Martha  Grazebrook,  Frances  Leigh  claimed 

the  shares  ;  but,  the  plaintiff  having  given  notice  to  the  bank  that 

he  also  claimed  them  as  the  personal  representative  of 

*  162   Martha  Grazebrook,  the  bank  *  declined  to  allow  the  trans- 

fer to  be  made,  and  the  dividends  and  bonuses  on  the  shares 
had  remained  unreceived  ever  since  the  death  of  Martha  Graze- 
brook. 

Frances  Leigh  died  in  the  month  of  August,  1859,  and  the  bill 
was  filed  in  the  month  of  November  following. 
In  support  of  it  Nathan  David  Garrick,  one  of  the  grandsons  of 
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Martha  Orazebrook,  deposed  that  shortly  after  his  &ther's  death 
she  told  him  that  she  had  placed  the  stock,  meaning  the  10,000Z. 
consols,  in  the  joint  names  of  herself  and  of  the  said  Frances 
Leigh,  and  that  it  was  for  Frances  Leigh  instead  of  ^^  the  shares," 
which  were,  as  she  said,  ^*  for  you  all,"  meaning  the  deponent  and 
his  brothers  and  sisters.  The  witness  said  that  Martha  Grazebrook 
had  also  shares  in  other  companies,  but  that  he  understood  her  to 
mean  that  the  consols  were  a  provision  for  Frances  Leigh  in  lieu 
and  satisfaction  of  her  beneficial  interest  (if  any)  in  the  shares  in 
question. 

For  the  defendant  a  witness  named  Robinson  deposed  that  he 
was  manager  of  the  west  end  branch  of  the  London  and  Joint- 
stock  Bank,  that  he  was  well  and  intimately  acquainted  with 
Martha  Grazebrook  and  Frances  Leigh,  that  during  the  period  he 
so  knew  them  they  both  lived  together  and  called  each  other  aunt 
and  niece,  that  he  believed  that  Martha  Grazebrook  supported 
Frances  Leigh  during  the  whole  time  they  lived  together,  and  that 
she  treated  her  with  more  than  a  mother's  afiection.  He  further 
stated  that  Martha  Grazebrook  was  one  of  the  customers  of  the 
bank,  and  often  consulted  him  as  to  the  best  mode  of  investing  her 
moneys,  and  also  as  to  the  best  mode  of  making  a  provision  for 
Frances  Leigh,  for  whom  she  expressed  herself  desirous  of 
making  an  ample  provision;  that  on  or  about  the  *30th  *163 
of  October,  1843,  she  consulted  him  as  to  the  purchase  of 
some  shares  in  this  bank  and  the  mode  in  which  they  should  be 
purchased,  so  that  Frances  Leigh  might  have  them  for  her  own  use 
if  she  survived  her,  and  that  the  deponent  advised  her  to  purchase 
the  shares  in  the  joint  names  of  herself  and  Frances  Leigh,  think- 
ing that,  like  bank  stock,  they  would  go  to  the  survivor,  which 
would  effect  her  object.  That  she  at  that  time  gave  instructions 
to  the  bank  to  carry  his  recommendations  into  effect. 

Another  witness,  named  Greaves,  stated  that  he  was  well 
acquainted  with  Martha  Grazebrook  and  Frances  Leigh,  and  con- 
firmed the  statement  of  Mr.  Robinson  as  to  the  terms  on  which 
they  lived  together ;  and  went  on  to  say  that  on  several  occasions 
Martha  Grazebrook  stated  to  him  that  she  had  purchased  fifty 
shares  in  the  London  Joint-stock  Bank  in  the  joint  names  of  her- 
self and  Frances  Leigh,  which  she  intended  for  the  said  Frances 
Leigh  in  case  she  was  the  survivor,  as  she  was  anxious  that  she 
should  be  provided  for. 
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Upon  the  hearing  of  tiie  cause  the  Master  of  the  Rolls  was  of 
opinion  that  the  defendant,  the  personal  representative  of  Frances 
Leigh,  had  made  out  his  title  to  the  shares.  The  case  is  reported 
in  the  29th  volume  of  Mr.  Beavan's  Reports,  (a)  From  this  deci« 
sion  the  plaintiff  appealed. 

Mr.  Sdwyn  and  Mr.  O-.  W.  CollinSj  for  the  appellant,  contended, 
first,  that  the  deed  of  settlement  excluded  survivorship,  and  con- 
sequently that  this  was  at  the  utmost  an  incomplete  gift, 
*  164  which  the  Court  would  not  *  assist,  but  that  on  the  evidence 
it  appeared  that  the  case  could  not  even  be  put  so  high  as 
that ;  secondly,  that  there  was  a  resulting  trust ;  and,  thirdly,  that 
the  transfer  of  the  consols  was  in  substitution  for  the  shares. 
They  referred  to  Searle  v.  iaw,  (6)  Eider  v.  Kidder ^  (c)  Donald^ 
9on  T.  DoncUdson.  (d) 

The  Solicitor-  General  (Sir  R.  Palmer)  and  Mr.  Pole^  for  the 
respondents.  —  The  6th  clause  of  the  deed  of  settlement  merely 
excludes  survivorship  between  the  members  of  the  company.  And 
as  to  the  alleged  resulting  trust,  it  is  excluded  by  the  evidence. 

They  referred  to  Betibaw  y.  Townsendy  («)  Maddison  v.  An^ 
drew^  (^)  and  Kilpin  y.  Kilpin.  (A) 


Mr.  Sdwyn^  in  reply. 
Judgment  reserved. 


November  20. 


The  Lord  Justice  Turner  (after  stating  the  facts  as  above  set 
forth)  said,  — 

Three  points  were  urged  in  support  of  the  appeal.  First,  that 
Frances  Leigh  never  had  a  complete  and  perfect  title  to  the  shares, 
and  that,  there  being  no  consideration  on  her  part,  the  Court  would 
not  interfere  to  perfect  the  title ;  secondly,  that,  assuming  Frances 

(a)  Page  79.  («)   1  Myl.  &  K.  606. 

(6)  16  Sim.  96.  {g)  1  Ves.  Sen.  68. 

(c)  10  Ves.  360.  (h)  1  Myl.  &  K.  620. 

(d)  Kay.  711. 
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Leigh's  title  to  the  shares  to  have  been  perfect,  there  was  a  result- 
ing trust  of  the  shares  for  Martha  Grazebrook  ;  and,  thirdly, 
*  that  Frances  Leigh's  title  to  the  shares,  if  in  other  respects   *  165 
valid,  was  superseded  by  the  transfer  of  the  10,000/.  consols 
and  her  becoming  entitled  to  that  fund. 

As  to  the  first  of  these  points,  it  was  argued  on  the  part  of  the 
appellant  that,  according  to  the  deed  of  constitution  of  this  bank- 
ing company,  the  shares  in  question  could  npt  survive  to  Frances 
Leigh  upon  the  death  of  Martha  Grazebrook.  The  clauses  of  the 
deed  which  were  relied  on  in  support  of  this  argument  were  the 
6th,  the  53d,  and  the  73d.  They  are  as  follows :  [His  Lordship 
read  them  as  set  out  above.]  These  clauses  do  not  appear  to  me 
to  bear  out  the  argument  which  they  were  adduced  to  support.  I 
think  that  the  6th  clause  means  only  that  there  shall  be  no  survi- 
vorship between  the  several  holders  of  different  shares  in  the  com- 
pany, not  that  there  shall  be  no  survivorship  between  several 
holders  of  one  of  the  shares.  The  clause  in  terms  imports  that  it 
is  to  take  place  between  the  shareholders,  and  if  any  thing  more  was 
wanting  to  explain  what  was  intended,  the  ulterior  part  of  the 
clause  seems  to  me  to  afford  the  explanation.  The  53d  clause 
provides  only  who  shall  have  the  right  of  acting  and  voting  in 
respect  of  shares  vested  in  two  or  more  persons.  Assuming  there- 
fore that  the  shares  may  be  so  vested,  it  does  not  in  any  other 
respect  qualify  or  affect  the  property  in  the  shares,  and  it  would  be 
little  short  of  absurd  to  suppose  that  the  provision  as  to  the  right 
of  acting  could  be  intended  to  confer  the  right  of  transferring  the 
shares.  It  must  of  course  mean  the  right  of  acting  in  the  affairs 
of  the  company.  The  73d  clause,  if  it  has  any  bearing  at  all 
upon  the  point  in  question,  seems  to  me  to  be  more  against  than 
in  favour  of  the  appellant,  for  it  would  go  to  show  that  there 
could  be  no  resulting  trust ;  but  in  truth  it  is  merely  a  provision 
for  the  protection  of  the  company,  and  does  not  at  all 
affect  the  title  to  the  *  shares.  I  entertain  no  doubt  there-  *  166 
fore  that,  on  the  death  of  Martha  Grazebrook,  the  shares 
in  question  became  legally  vested  in  Frances  Leigh. 

Then  as  to  the  second  point,  the  resulting  trust.  Tlie  appel- 
lant's case  in  this  respect  rests  mainly,  if  not  wholly,  upon  the 
dividends  of  the  shares  and  the  proceeds  of  those  which  were  sold 
having  been  received  by  Martha  Grazebrook.  These,  no  doubt, 
are  circumstances  in  the  appellant's  favour ;  but  I  take  it  to  be 
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now  settled  that  in  these  cases  of  purchases  in  joint  names,  there 
may  be  partial  trusts  —  trusts  affecting  part  of  the  interest  in  tlie 
property  purchased,  and  not  extending  to  the  whole  interest  in 
the  property  —  a  trust,  for  instance,  for  the  person  who  made  the 
purchase  during  his  or  her  life,  and  not  beyond  it. 

The  trust  might  be  so  declared,  and  if  it  be  satisfactorily  proved 
that  this  was  what  was  intended,  the  Court,  as  I  apprehend,  must 
give  effect  to  it.  Whether  it  is  so  proved  or  not  is  a  mere  ques- 
tion of  evidence.  Now  what  is  the  evidence  in  this  case  ?  On  the 
part  of  the  appellant  there  is  nothing  more  than  the  affidavit  of 
Mr.  Garrick,  who  states :  [His  Lordship  stated  the  effect  of  the 
affidavit  as  set  out  above.]  From  this  affidavit  I  can  collect  no 
more  than  that  the  testatrix,  in  the  conversation  to  which  the 
deponent  refers,  said  that  the  10,000^  consols  was  instead  of  some 
shares,  but  to  what  shares  the  testatrix  referred  does  not  appear, 
and  we  cannot  of  course  act  upon  the  deponent's  understanding 
upon  that  point.  If  indeed  the  testatrix  meant  to  refer  to  the 
shares  now  in  question,  or  meant  any  thing  more  than  that  she 
intended  property  of  one  class  for  Frances  Leigh,  and  property  of 
anotlier  class  for  her  grandchildren,  this  evidence  would,  as  it 

seems  to  me,  show  that  she  had  settled  these  shares  upon 
*  167   Frances  Leigh,  and  then  the  question  would  be  not  *  upon 

the  original  transaction  of  the  purchase  of  the  shares,  but 
upon  whether  the  effect  of  that  purchase  had  been  done  away 
with.  I  think,  therefore,  no  reliance  can  be  placed  on  this  evi- 
dence. On  the  other  hand,  there  is  the  evidence  of  Mr.  Robinson, 
the  substance  of  which  does  not  seem  to  me  to  be  shaken  by  his 
cross-examination,  and  the  evidence  of  Mr.  Greaves.  Mr.  Robinson 
states :  [His  Lordship  stated  the  effect  of  his  evidence.]  Mr. 
Greaves  states :  [His  Lordship  stated  the  effect  of  his  evidence.] 
Looking  to  the  evidence  of  these  two  deponents,  I  am  quite  satisfied 
that  Martha  Grazebrook  purchased  these  shares  and  had  them  trans- 
ferred into  the  joint  names  of  herself  and  Frances  Leigh,  for  the 
purpose  of  her  receiving  the  dividends  during  her  life  and  of  the 
shares  upon  her  death  becoming  tlie  property  of  Frances  Leigh. 
Tlie  receipt  of  the  dividends  by  Martha  Grazebrook  during  her 
life  was  in  conformity  with  this  purpose,  and  does  not  therefore 
aid  the  appellant's  case,  and  I  do  not  think  that  the  fact  of  Frances 
Leigh  having  joined  in  the  transfer  of  the  ten  shares,  and  the 
receipt  of  the  produce  by  Martha  Grazebrook,  affords  any  suffi- 
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cient  inference  to  rebut  the  positive  evidence  to  which  I  have 
referred.  I  do  not  see  how  her  consenting  to  destroy  her  title  as  to 
the  ten  shares  could  operate  to  destroy  it  as  to  the  remaining  forty. 
I  think,  therefore,  the  appellant's  case  fails  as  to  the  resulting  trust. 

There  remains  then  only  the  question  as  to  the  effect  of  the 
transfer  of  the  10,000/.  consols,  and  upon  this  it  is  unnecessary  to 
say  more  than  than  it  was  not  competent  to  Martha  Grazebrook 
to  undo  what  she  had  done  without  the  consent  of  Frances  Leigh, 
and  that  there  is  no  evidence  of  such  consent. 

I  am  of  opinion,  therefore,  that  this  appeal  must  be 
*  dismissed  ;  but,  as  my  learned  brother,  even  if  he  agrees  *  168 
in  that  opinion,  does  not  entertain  it  so  confidently  as  I  do, 
I  think  it  should  be  dismissed  without  costs,  except  as  to  the  costs 
of  Taylor,  which  must  be  paid  by  the  appellant  as  between  party 
and  party.  For  his  extra  costs,  if  any,  he  must  look  to  the 
parties  to  whom  the  transfer  has  been  made. 

The  Lord  Justice  Knight  Bruce.  —  The  opinion  of  the  Lord 
Justice  renders  the  affirmance  of  the  decree  necessary,  and  is 
probably  right,  though  on  the  question  of  resulting  trust  I  have 
felt  some  doubt. 


HUNTER  V.  STEWART. 

1S61.    Noyember  14,  15.    December  3.    Before  the  Lord  Chancellor  Lord 

Westbury. 

The  defence  of  res  judicata  cannot  be  sustained  where  the  grounds  of  relief 

alleged  by  the  bills  in  the  two  suits  are  different.^ 
Delay  on  the  part  of  $in  alleged  shareholder  in  seeking  relief  against  exclusion, 

h^ld  not  fatal  in  the  case  of  a  colonial  banking  company,  the  transactions  of 

which  were  of  a  limited  character,  involving  neither  hazard  nor  speculative 

4>uday.  

^  See  Bigelow  «.  Winsor,  1  Gray,  299;  Foote  v.  Gibbs,  1  Gray,  412; 
Burlen  o.  Shannon,  99  Mass.  200;  S.  C,  3  Gray,  387;  S.  C,  14  Gray,  433; 
Dutfon  V,  Woodman,  9  Cush.  255 ;  Eastman  v.  Cooper,  15  Pick.  276 ;  Lea  v. 
Lea,  99  Mass.  493 ;  2  Smith  Lead.  Cas.  (5th  Am.  ed.)  667  et  seq.  in  notes  to 
Duchess  of  Kingston's  Case;  1  Dan.  Ch.  Pr.  (4th  Am.  ed.),  659,  and  note  (1), 
664,  994,  note  (3). 
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By  one  clause  of  a  deed  of  settlement  of  a  colonial  banking  company  the  directors 
bad  power  to  issue  shares  on  sucb  terms  as  they  thought  expedient.  By 
another  clause,  the  company  was  to  have  a  lien  for  debts  due  to  the  company 
from  the  shareholders  upon  any  shares  of  the  debtors.  The  directors  issued 
shares,  with  powers  of  attorney,  for  the  expressed  purpose  of  enabling  the 
persons  to  whom  they  were  issued  to  remit  them  to  England  and  to  deal 
with  them  as  negotiable  securities  or  as  money  payments :  Udd,  that  no  lien 
attached  to  the  shares  so  issued. 

This  was  an  appeal  from  the  decision  of  Vice-Chancellor  Wood 
dismissing  the  appellant's  bill  on  the  ground  that  the  dispute 
between  the  plaiutiff  and  the  defendants  had  been  the  subject  of  a 
suit  and  decision  in  Australia,  which  finally  disposed  of  the  mat- 
ter between  them.  The  facts  fully  appear  from  the  Lord  Chan- 
cellor's judgment. 

*  169        *  Mr.  Roltj  Mr.  Baggallay^  and  Mr.  Druce,  in  support  of 
the  appeal. 

Sir  Hugh  Cairns  and  Mr.  Cotton^  for  the  respondents. 

Judgment  reserved. 

December  3. 

The  Lord  Chancellor.  —  In  the  year  1840,  a  company  or  asso- 
ciation was  formed  in  England,  ealled  the  British  Colonial  Bank 
and  Loan  Company.  Not  being  a  chartered  company,  or  formed 
under  the  provisions  of  any  statute,  it  must  be  treated  as  an  ordi- 
nary partnership. 

The  object  of  the  company  was  to  carry  on  the  business  of  bank- 
ing in  the  colonies,  and  particularly  in  Australia. 

Tliere  is  great  latitude  in  the  description  given  by  the  deed  of 
settlement  of  the  intended  business  and  objects  of  the  company. 

The  chief  provisions  of  the  deed  were :  that  the  capital  of  the 
company  should  consist  of  1,000,000/.,  in  25,000  shares  of  40/. 
each,  and  that  the  allotment  of  so  many  of  these  shares  as  had  not 
at  the  date  of  the  deed  been  subscribed  for  or  allotted  should  be 
vested  in  the  directors  of  the  company,  who  should  have  full 
power  to  allot  them  either  in  this  country  or  the  colonies,  on  such 
terms  as  they  should  think  proper  or  expedient  for  the  interests  of 
the  company,  and  to  render  them  or  any  of  them  transferable  in 
such  colonies  or  place  only  if  they  should  think  fit,  and  that  in  the 
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allotment  of  such  shares  the  directors  should  select  as 
shareholders  such  persons  *  as  from  their  situation  in  life    *  170 
should  be  considered  as  most  likely  to  promote  the  object 
of  the  company. 

It  was  further  provided  in  the  usual  way,  that  the  25,000  shares 
should  be  numbered,  and  that  the  name  and  residence  of  every 
proprietor,  with  the  number  of  shares  belonging  to  him,  and  the 
proper  number  of  each  share,  should  be  entered  in  the  share  regis- 
ter book. 

The  149th  and  150th  clauses  of  the  deed  were  in  the  following 
words :  — 

"149.  That  all  and  every  persons  and  person  who  shall  be 
desirous  of  disposing  of  (either  with  or  without  valuable  consider- 
ation) any  share  or  shares  held  by  him,  her,  or  them  in  the  capital 
of  the  company,  or  which  he,  she,  or  they  may  be  entitled  to  dispose 
of  under  the  provisions  in  these  presents  contained,  shall  give 
notice  in  writing  at  the  office  of  the  company  of  such,  his,  her,  or  . 
their  desire,  and  shall  describe  in  such  note  the  number  of  each 
share  to  be  disposed  of,  and  the  name  and  place  of  residence  of  the 
person  or  persons  to  whom  it  is  proposed  to  assign  the  same. 

"  150.  That  whenever  the  board  of  directors  shall,  in  the  manner 
hereinbefore  required  in  that  behalf,  have  certified  their  approbation 
of  any  person  or  persons  to  whom  it  may  be  proposed  to  assign  any 
share  in  the  capital  in  the  company,  the  person  or  persons  desirous 
of  assigning  such  share  to  such  approved  person  or  persons  shall 
be  at  liberty  to  assign  the  same  to  him,  her,  or  them,  but  without 
delay ;  but  no  such  share  shall  be  assigned  without  such  approba- 
tion." 

The  75th  clause  was  in  these  terms:  "That  the  said   board 
of  directors  shall  have  a  lien  on  any  share  or  shares 
*  in  the  capital  of  the  company,  for  any  sum  or  sums  of   *  171 
money  owing  to  the  said  company  by  any  proprietor  of  any 
share." 

These  clauses  would  apply  only  to  shareholders  who  had  exe- 
cuted the  deed  of  settlement. 

A  Mr.  Jameson  was  sent  to  Sydney,  as  the  colonial  manager,  to 
start  the  company,  and  by  the  prospectus  issued  in  that  colony  it 
was  stated  as  follows :  "  The  company  being  desirous  of  forming 

[  183  ] 


*171  CASES  IN  CHANCEBT. 

the  most  intimate  connection  with  the  colonies,  have,  for  the  pur- 
pose of  obtaining  the  assistance  of  a  respectable  local  proprietary, 
set  apart  1250  shares  to  be  called  colonial  shares,  transferable  only 
in  the  colonies,  the  dividends  on  which  will  be  payable  in  the  col* 
onies.  Shares  have  also  been  reserved  for  the  purpose  of  being 
issued  to  paiiiies  desirous  of  taking  them  in  payment  of  any  lands 
for  which  they  may  contract.  These  shares  will  bear  interest 
from  the  date  of  issue  at  6Z.  per  cent  per  annum  for  two  years, 
after  which  period  they  will  be  entitled  to  the  same  rate  of  divi- 
dends as  shall  be  declared  on  the  other  shares  of  the  company. 
The  manager  has  also  been  authorized  to  give  off  a  limited  number 
of  English  shares  which  are  transferable  either  in  the  colony  or  in 
England." 

The  original  design  of  the  company  was  to  obtain  capital  at  a 
low  rate  of  interest  in  this  country,  and  to  invest  it  in  Australia  at 
10/.  to  15/.  per  cent,  the  difference  in  the  interest  being  the  profit 
of  the  company. 

But,  at  the  very  commencement  of  the  business,  it  was  observed 
by  the  managers  in  the  colony  that  the  profits  would  be  greatly  aug- 
mented if  shares  were  issued  in  such  a  manner  as  that 
♦  172  persons  in  the  colony  desirous  ♦  of  borrowing  money  from 
the  company  upon  mortgage  would  be  willing  to  accept 
shares  in  lieu  of  money,  such  shares  being  issued  on  terms  which 
would  make  them  readily  salable  in  the  market  in  Loudon,  and 
therefore  would  render  them  easily  convertible  into  money  at  Syd- 
ney, inasmuch  as  they  would  form  an  advantageous  mode  of  remit- 
tance of  money  from  the  colonies  to  England. 

Thus  a  person  in  Australia  might  obtain  5000/.  from  the  com- 
pany on  mortgage  of  his  estate,  being  content  to  receive  from  the 
company  125  shares  instead  of  money,  which  shares  would  carry 
interest  at  two  years  certain  at  6/.  per  cent  from  the  date  of  issue, 
and  this  benefit,  supposing  the  company  to  be  in  good  credit,  would 
make  the  shares  readily  salable  in  the  London  market,  and,  as  a  con- 
sequence, an  advantageous  mode  of  remitting  money  to  Europe. 

It  was,  of  course,  essential  to  the  success  of  this  plan  that  the 
certificates  of  shares  so  issued  should  be  negotiable  like  bills  of 
exchange,  and  that  the  purchasers  of  the  certificates  either  at  Syd^ 
ney  or  in  London  should  become  absolutely  entitled  to  the  shares 
in  the  colony  without  the  possibility  of  the  right  being  affected  by 
any  contract  or  dealing  whatever  between  the  company  and  the 
[184] 
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persons  to  whom  the  certificates  were  originally  issued.  A  state- 
ment of  the  facts  of  the  case  before  me  will  render  the  working  of 
this  plan  more  intelligible,  and  the  case  may  be  taken  as  an  exam- 
ple of  the  general  practice  of  the  company. 

In  the  year  1841  one  John  MacLean,  resident  in  Sydney,  made 
a  mortgage  to  the  company  of  colonial  property,  for  the  sum  of 
4000Z.  He  received  from  the  company  four  printed  certifi- 
cates, each  being  a  declaration  *that  John  MacLean,  on  *178 
payment  of  the  sum  of  10007.  and  on  executing  the  deed  of 
settlement  of  the  company,  would  be  entitled  to  twenty-five  shares 
of  40/.  each  in  the  capital  stock  of  the  company. 

A  receipt  for  the  sum  of  lOOOZ.  signed  by  the  manager  of  the 
company  was  subjoined  to  each  certificate,  and  there  were  printed 
on  the  face  of  each  certificate  these  iinportant  words,  namely, 
^'  Notice  of  certificates  sent  to  England  and  the  names  of  parties 
to  whom  transmitted  must  be  given  to  the  manager  at  Sydney." 
To  facilitate  the  sale  of  these  certificates,  the  company  prepared  and 
kept  for  delivery  printed  blank  forms  of  attorney :  one  enabling 
a  person  to  be  named  therein  to  execute  the  deed  of  settlement, 
which  was  kept  at  London,  in  the  name  of  the  party  to  whom  the 
certificates  were  granted ;  the  otiier  enabling  a  person  to  be  named 
to  receive  the  dividends,  and  sell  and  transfer  the  shares,  as  the 
attorney  of  the  party  in  whose  name  by  virtue  of  the  first  power 
the  deed  of  settlement  had  been  executed. 

These  powers  of  attorney  were  so  framed,  printed,  and  issued  fdr 
the  express  purpose  of  accompanying  the  certificates  of  shares,  and 
enabling  the  holder  of  the  certificates,  whoever  he  might  be,  at 
one  and  the  Si^me  time  to  complete  his  title  to  and  to  sell  and 
assign  the  shares.  It  was  supposed  that  the  powers  of  attorney 
would  be  executed  at  one  and  the  same  time.  MacLean  being 
desirous  of  selling  his  certificates  obtained  two  of  these  powers  of 
attorney,  which  he  signed,  and  then  sold  and  handed  over  the 
certificates  and  powers  of  attorney  to  a  firm  of  Duke  &  Co.,  at  Syd- 
ney, by  whom  they  were  again  in  1841  sold  and  delivered  to  the 
plaintiff's  firm  of  Hunter  &  Co.  It  appears  from  the  evidence  that, 
previously  to  the  purchase  from  Duke  &  Co.,  the  plaintifi* 
applied  at  the  office  of  tlie  company  at  Sydney  and  *  was  *  174 
assured  that  there  would  be  no  difiiculty  in  the  sale  and 
transfer  of  the  shares. 

The  facts  thus  stated  with  respect  to  MacLean's  certificates  apply 

fiss] 


♦  174  CASES  IN   CHAKCERT. 

also  to  the  certificates  issued  to  Dowson,  and  they  are  shown  by 
the  evidence  to  have  been  the  general  course  of  conduct  adopted 
by  the  company  with  respect  to  the  certificates  of  shares  issued  in 
the  colony. 

It  was  a  prudent  and  skilful  plan,  by  means  of  which  a  great 
many  shares  were  issued,  and  it  was,  in  my  opinion,  warranted  by 
the  constitution  and  objects  of  the  company  and  by  the  powers 
given  to  its  directors. 

But  it  is  obvious  that  it  was  essential  for  the  success  of  this 
mode  of  dealing  with  the  shares  that  there  should  be  no  impedi- 
ment whatever  to  the  free  transfer  and  disposition  of  these  by 
vii-tue  of  the  powers  of  attorney. 

If,  on  the  exercise  of  the  first  power  of  attorney  and  execution 
of  the  deed  in  the  name  of  the  person  to  whom  the  certificates 
were  issued,  the  company  were  to  be  at  liberty  to  claim  a  lien  on 
such  shares,  and  might,  therefore,  refuse  to  permit  their  transfer 
by  virtue  of  the  second  power  of  attorney  or  to  accept  such  trans- 
feree as  a  shareholder,  the  value  of  the  shares  as  a  negotiable 
security  would  entirely  fail,  and  no  one  could  safely  buy  them  in 
the  market  at  London  until  he  had  ascertained  that  the  person  to 
whom  they  were  originally  issued  was  not  indebted  to  the  company. 
It  is  true  that,  by  the  75th  clause,  shares  remaining  in  the  name  of 
a  shareholder  after  he  had  executed  the  deed  of  settlement  were  to 
be  subject  to  a  lien  for  any  sum  owing  By  the  proprietor  of  the 
shares  to  the  company  ;  but  this  does  not  derograte  from 
*  175  the  powers  contained  in  the  second  *  clause  of  the  deed,  by 
which  the  directors  had  authority  to  issue  and  allot  the 
shares  originally  on  such  terms  as  they  should  think  proper  or 
expedient  for  the  interests  of  the  company.  I  am  of  opinion, 
therefore,  that  the  terms  on  which  these  certificates  were  issued 
were  warranted  by  the  authority  of  the  board  of  directors,  and,  the 
company  being  an  ordinary  partnership,  tlie  acts  of  the  directors 
appear  to  have  been  well  known  to  the  other  shareholders  and 
approved  of  at  the  general  meetings  of  the  company.  The  terms 
and  purpose  on  and  for  which  these  certificates  were  thus  issued 
were  inconsistent  with  any  right  of  lien  in  the  company.  To 
assert  a  lien  in  respect  of  a  debt  due  from  the  person  named  in  the 
certificates  so  soon  as  the  deed  of  settlement  had  been  signed  in 
his  name,  and  thereby  to  defeat  the  title  of  the  actual  holder  of 
the  certificates,  would  be  a  fraud  on  the  part  of  the  company. 
[136] 
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Inasmneb,  therefore,  as  it  is  proved  that  the  certificates  in 
respect  of  which  the  plaintiff  sues  were  issued  by  the  company 
and  acquired  by  the  plaintiff  in  the  manner  and  under  the  circum- 
stances already  described,  and  which  are  more  fully  stated  in  the 
bill,  it  was  not,  in  my  judgment,  competent  to  the  company  to 
claim  a  lien  on  the  shares  represented  by  those  certificates  for  any 
debt  due  from  either  MacLean  or  Dowson,  to  whom  such  certifi- 
cates were  originally  issued. 

And  this  appears  to  have  been  the  opinion  of  tlie  Yice-Chancellor. 
But  then  the  defendants  allege  that  the  claim  of  the  plaintiff  is 
concluded  by  an  adverse  decision  in  a  suit  instituted  by  him  in 
the  Supreme  Court  at  Sydney,  and  that  the  case  of  the  plaintiff  is 
therefore  re$  judicata. 

Further,  the  defendants    say    that   the    claim  of  the 
*  plaintiff  is  barred  by  delay  and  acquiescence,  to  which    *  176 
they  have  added  a  plea  of  the  Statute  of  Limitations. 

It  appears  that  in  the  year  1843  the  plaintiff,  together  with  his 
then  partner,  filed  a  bill  in  equity  in  the  Supreme  Court  at  Sydney, 
claiming  to  be  admitted  as  a  shareholder  in  the  company  for  the 
shares  mentioned  in  the  certificates  issued  to  MacLean  and  held 
by  the  plaintiffs.  The  relief  prayed  was  in  substance  the  same  (so 
far  as  relates  to  MacLean^s  certificates)  as  the  relief  prayed  by  the 
present  bill.  The  answer  of  the  company's  colonial  directors 
insisted  that  the  plaintiffs  could  not  claim  to  be  shareholders  by 
assignment  of  shares,  unless  they  had  been  accepted  and  approved 
of  as  such  by  the  directors ;  and,  further,  that  the  company  had  a 
lien  on  the  shares  included  in  MacLean's  certificates  for  the  debt 
due  from  him  to  the  company.  The  cause  was  heard  on  the  mer- 
its, and  the  Court,  on  the  ground  as  it  said  of  want  of  privity, 
dismissed  the  plaintiffs'  bill.  This  decree  is  now  insisted  on  as 
if  it  were  pleaded  as  a  bar  to  the  present  suit.  The  validity  of 
the  defence  depends  on  the  inquiry  whether  the  case  made  by  the 
plaintiff  in  his  present  bill  be  the  same  with  that  stated  in  the 
former  bill,  or  could  have  been  given  in  evidence  under  the  allega- 
tions which  such  former  bill  contained.  The  conditions  necessary 
for  the  validity  of  a  defence  of  this  nature  are,  in  my  opinion,  best 
collected  in  a  well-known  passage  from  the  commentary  of 
Yinnius  on  the  4th  book  of  the  Institutes,  and  which  is  in  these 
words :  *'  Exceptio  rei  judicata^  non  aliter  agenti  obstat  quam  si 
eadem  qussstio  inter  easdem  personas  revocetur,  itaque  ita  demum 
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nocet,  si  omnia  sint  eadem,  idem  corpus,  eadem  quantitas,  idem 
jus,  eadem  causa  petendi,  eadem  conditio  personarum.''    There 
are  other  passages  in  the  42d  book  of  the  Pandects  to  the  same 
effect. 

*  177        *  Admitting  the  identity  of  the  two  suits  in  other  particu- 

lars, the  question  is,  whether  there  was  in  the  suit  at  Sydney 
and  in  the  suit  before  me  eadem  causa  petendi^  that  is  to  say,  the 
same  ground  of  claim  of  one  and  the  same  case  for  relief.  The 
case  of  the  plaintiff  in  the  present  suit  I  have  already  described. 
It  is  an  equity  derived  from  facts,  and  showing  a  cpmpetent  and 
authorized  course  of  dealing  pursued  by  the  company  in  the  issu- 
ing of  shares  in  the  colony,  on  the  faith  of  which  the  plaintiff 
bought  certain  certificates,  and  which  acts  of  the  company  entitle 
him  to  claim  to  be  admitted  as  a  shareholder  in  respect  of  the 
shares  included  in  such  certificates,  for  otherwise  the  company 
would  be  guilty  of  fraud. 

The  case  made  by  the  bill  at  Sydney  consisted  in  substance  of 
these  allegations:  viz.,  that  the  company  were  authorized  to  sell 
shares  to  persons  in  the  colony;  that  MacLean  piirchased  100 
shares  for  which  he  paid  4000!.,  and  received  four  certificates,  each 
for  twenty-five  shares,  and  immediately  with  the  knowledge  and 
sanction  of  the  manager  and  solicitor  of  the  company  at  Sydney 
sold  these  shares  to  Messrs.  Duke  and  Co.,  and  delivered  to  them 
the  certificates,  by  whom  the  same  shares  and  certificates  were 
sold  and  delivered  to  the  plaintiff  Hunter  &  Co.  And  it  was 
alleged  that  by  virtue  of  these  transactions,  inasmuch  as  the  deed 
of  settlement  was  in  London  and  could  not  be  executed,  the  shares 
had  been  well  transferred  to  the  plaintiflb ;  and  further,  that  the 
colonial  directors  had  full  power  to  transfer  shares  by  entry  in  the 
books  of  the  company  in  the  colony,  and  ought  either  to  transfer 
the  shares  to  the  defendant  De  Sails  (to  whom  the  plaintiffs  stated 
they  had  agreed  to  sell)  or  else  to  transfer  the  shares  to  the  plain- 
tiffs ;  and  the  bill,  alleging  a  pretence  by  the  defendants  that 

•  178    they  were  entitled  to  a  lien  on  the  shares  *  for  a  debt  from 

MacLean,  charged  that  the  shares  were  not  so  liable,  inas- 
much  as  they  were  sold  by  MacLean  before  any  part  of  the  debt 
became  due,  and  that  such  sale  was  made  with  the  sanction  of 
Messrs.  Wright  and  Turner,  who  were  the  sole  representatives  of 
the  company  in  the  colony. 
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It  is  obTious  that  this  case  is  entirelj  different  from  that  which 
is  set  forth  on  the  present  record. 

The  decision  of  the  first  does  not  involve  the  decision  of  the 
second.  The  rejection  of  the  first  case  does  not  include  or  imply 
the  negative  of  a  single  disputed  proposition  which  is  neces- 
sary for  the  support  of  the  second.  In  the  opinion  of  the  Judges, 
delivered  in  the  House  of  Lords  by  Lord  Chancellor  De  Gret,  in 
the  DucheM  of  Kingston's  Case^  (a)  it  is  said  ^^  The  judgment  of  a 
Court  of  concurrent  jurisdiction  directly  upon  the  point  is  as  a 
plea,  a  bar,  or  as  evidence  conclusive  between  the  same  parties 
upon  the  same  matter  directly  in  question  in  another  Court."  But 
there  has  been  no  judgment  upon  the  matter  stated  in  this  present 
record.  One  of  the  criteria  of  the  identity  of  two  suits,  in  con- 
sidering a  plea  of  res  judicata,  is  the  inquiry  whether  the  same  evi- 
dence would  support  both.  But  in  the  present  case  the  evidence 
required  to  prove  the  allegations  in  the  first  bill  would  not  sustain 
any  of  the  material  allegations  in  the  second,  and  the  evidence 
given  in  the  second  suit  would  not  be  receivable  for  want  of  proper 
allegations  in  the  first. 

In  equity  the  plaintiff  must  recover  secundum  allegata  et  pro^ 
lata  ;  but  here  the  allegations  and  equity  of  the  one  bill  are 
different  from  the  allegations  and  equity  of  *  the  other.  It  *  179 
may  be  admitted  that  the  case  made  by  the  first  bill  was 
insufficient  to  bind  the  company  consistently  with  holding  that  the 
case  made  by  the  second  bill  is  sufficient  to  bind  the  company. 
And  this  is  the  result  not  of  new  evidence,  but  of  the  allegation 
and  proof  in  the  second  suit  of  an  entirely  different  series  of  acts 
and  conduct  on  the  part  of  the  company.  It  is  a  different  equity* 
It  is  indeed  true  that  the  case  made  by  the  second  bill  must  be 
taken  to  have  been  known  to  the  plaintiff  at  the  time  of  the  insti- 
tution of  the  first,  and  might  have  been  then  brought  forward,  and 
it  may  be  said,  therefore,  that  it  ought  not  now  to  be  entertained ; 
but  I  find  no  authority  for  this  position  in  civil  suits,  and  no  casd 
was  cited  at  the  bar,  nor  have  I  been  able  to  find  any  in  which  a 
deci*ee  of  dismissal  of  a  former  bill  has  been  treated  as  a  bar  to  a 
new  suit  seeking  the  same  relief  but  stating  a  different  case,  giving 
rise  to  a  different  equity. 

I  must,  therefore,  dissent  from  the  judgment  of  the  Yice-Cliancel- 

<a)  Ho«rell'8  State  Trials,  538  (note) ;  2  Smith's  Leading  Cases,  594,  4th 
ed.  (S.  C). 
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lor.  I  cannot  hold  that  the  decree  dismissing  the  bill  in  the  Court 
at  Sydney  is  conclusive  as  against  the  right  of  the  plaintiff  in  the 
present  suit.  The  Yice-Chancellor  seems  to  found  his  conclusion, 
as  to  the  extent  and  effect  of  the  decree  at  Sydney,  in  some  degree 
upon  the  language  of  the  judgment  of  the  learned  Judge  there ; 
but  I  abstain  from  adverting  to  that  judgment,  save  so  far  as  to 
ascertain  that  the  bill  was  dismissed  on  the  merits,  because  I  con- 
sider that  the  question  whether  the  evidence  of  that  decree  is  con- 
clusive in  the  present  suit  depends  upon  a  comparison  of  the  two 
records. 

It  is  therefore  insisted,  on  the  part  of  the  defendants,  that  the 
plaintiff's  right  is  barred  by  delay  or  acquiescence,  and  the  argu- 
ment is  put  in  different  forms.    First,  it  is  urged  that  hav- 

*  180    ing  regard  to  the  lapse  of  time  *  no  relief  should  be  given, 

more  than  fifteen  years  having  elapsed  between  December, 
1843,  when  the  former  bill  was  dismissed,  and  the  10th  January, 
1859,  when  the  present  suit  was  commenced. 

It  is  stated  in  the  answer  that,  in  the  month  of  March,  1847,  the 
plaintiff  applied  to  the  directors  of  the  company  in  London,  and 
requested  to  have  the  shares  claimed  by  him  entered  in  his  name, 
and  that  his  application  was  refused  on  the  ground  that  Mac  Lean's 
debt  still  remained  unpaid ;  and  in  the  58th  paragraph  of  the  answer 
the  company  claims  a  lien  on  the  shares  for  the  unpaid  debt  of 
MacLean. 

The  shares  in  question  have  always  been  and  now  are  treated  by 
the  company  as  existing  integral  parts  of  the  capital  stock  of  the 
partnership,  and  as  belonging  to  MacLean  and  Dowson  subject  to 
the  alleged  lien,  and  accordingly  dividends  have  been  from  year  to 
year  declared  on  these  shares,  as  I  collect,  and  applied  in  part  dis- 
charge of  the  lien,  that  is  of  the  firm  MacLean  &  Dowson. 

The  subject  of  the  plaintiff's  claim  has,  therefore,  been  pre- 
served and  kept  distinct,  and  if  the  true  conclusion  be,  as  I  think 
it  is,  that  MacLean  &  Dowson  are  with  respect  to  these  certificates 
trustees  for  the  plaintiff,  and  that  the  acts  of  the  company  have 
been  such  that  they  are  bound  to  accept  the  plaintiff  as  a  share- 
holder, and  cannot  maintain  against  him  any  right  of  lien  on  the 
shares,  there  can  be  no  ground  for  contending  that  in  this  continu- 
ing partnership  the  plaintiff's  right  is  lost  by  delay.  But  the  same 
objection  is  again  presented  in  a  form  somewhat  different. 

*  181        It  is  said  that  the  business  of  the  company  has  been  *  of 
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a  speculative  character,  and  that  its  property  between  1847 
and  1854  was  much  deteriorated  in  value  and  its  affairs  embar- 
rassed, until  from  the  discovery  of  gold  in  Australia  its  condition 
became  more  prosperous ;  and  it  is  therefore  insisted  that  the 
plaintiff  was  lying  by  watching  the  event,  intending  to  bring  for- 
ward his  claim  if  profits  should  be  made,  but  to  forbear  doing  so 
in  order  to  escape  loss  if  loss  should  be  incurred. 

There  are  many  cases  of  mines  and  other  speculative  adventures 
conducted  through  a  period  of  uncertainty  at  much  hazard  and  with 
great  outlay,  where  conduct  such  as  this  would  be  deemed  so  un- 
equitable as  to  disentitle  a  plaintiff  to  any  claim  to  relief. 

The  language  of  the  Court  in  Norway  v.  Rowe^  (a)  in  Parrott  v. 
Palmer,  (6)  and  in  the  recent  case  of  Clegg  v.  Clegg  (<?)  may  be 
referred  to  as  illustrations  of  this  principle. 

But  the  doctrine  is  wholly  inapplicable  to  the  state  and  condition 
of  this  company.  From  the  year  1847  until  1852  the  business  of 
the  company  appears  to  have  been  of  a  very  limited  character, 
involving  neither  hazard  nor  speculative  outlay;  dividends  have 
been  annually  made  to  the  shareholders,  and  no  call  made  on  them ; 
and  it  is  admitted  that  from  the  month  of  May  in  the  year  1852 
the  company  had  ceased  to  trade  and  been  wholly  occupied  in  wind- 
ing up  its  affairs  and  realizing  its  property. 

It  was  then  said,  and  the  objection  appears  to  have  had 
weight  with  the  Vice-Chancellor,  that,  by  reason  of  *  the  *  182 
acquiescence  of  the  plaintiff  in  the  claim  of  lien,  the  other 
shareholders  have  divided  among  themselves  sums  of  money  that 
would  otherwise  have  been  attributable  as  dividends  to  the  shares 
now  claimed ;  and  that  they  have  released  MacLean,  and  also 
dealt  with  their  shares  upon  the  footing  of  their  being  more  valua- 
ble by  the  right  of  lien  having  been,  as  they  supposed,  finally 
established.  But  a  knowledge  of  the  circumstances  under  which 
these  certificates  were  issued  must  be  imputed  to  the  shareholders, 
and  therefore,  for  the  reasons  already  given,  they  had  no  right  to 
rely  on  the  decree. 

There  might  be  weight  in  the  first  part  of  this  objection,  if  the 
plaintiff  sought  to  recall  from  the  other  shareholders  any  part  of 
the  dividends  received  by  them.  That,  however,  is  not  the  case, 
for  the  plaintiff's  relief  must  be  confined  to  the  property  of  the 

(a)  19  Yef.  lii.        (5)  3  Myl.  &  K.  632.        (c)  8  Jar.  (N.  S.)  92. 

[141] 


*182  CASES  IN  CHANCEBT. 

company  remaining  undistributed.  He  is  entitled  to  receive  in 
priority  out  of  that  property  such  sum  as  shall  be  equal  to  the  divi- 
dends already  received  by  the  other  shareholders. 

By  this  form  of  decree  I  give  the  fullest  eflFect  that,  in  my  opin- 
ion, justice  requires. 


•183  ♦VYVYAN  v.  VYVTAN. 

1861.    December  9.    Before  the  Lord  Chancellor  Lord  Wbstburt. 

The  owner  of  lands  subject  to  a  charge  is  entitled  to  file  a  bill  against  persons 
setting  up  conflicting  claims  to  the  beni'fit  of  the  charge  to  have  their  rights 
declared,  and  the  estate  discharged  on  payment  of  the  money  charged ;  and 
such  a  bill  is  not  a  bill  of  interpleader  so  as  to  require  an  affidavit  of  no 
collusion.^ 

A  tenant  in  tail  under  a  will  with  power  to  charge  portions  and  for  the  purpose 
of  raising  them  to  demise  the  devised  hereditaments  to  trustees  for  a  term, 
charged  the  estate  with  the  payment  of  40002.  for  the  benefit  of  his  younger 
children  as  he  should  appoint,  and  subject  to  appointment  equally,  and  he 
appointed  the  hereditaments  to  trustees  for  a  term,  with  a  proviso  for  cesser, 
and  reserved  to  himself  a  power  of  revoking  any  of  the  trusts  of  the  money, 
and  to  declare  any  new  trusts  thereof.  He  executed  a  subsequent  deed,  not 
noticing  the  former,  purporting  to  charge  part  of  the  hereditaments  with 
20002.  in  favour  of  a  younger  child,  and  to  create  a  term  to  secure  it :  Held, 
that  the  trusts  of  the  money  were  well  revoked  and  reappointed,  but  that  the 
reappointment  of  the  term  was  void,  so  that  the  trustee  of  it  could  not  give 
a  good  receipt  to  mortgagees  for  the  money  raised. 

This  was  an  appeal  from  the  decision  of  the  Master  of  the  Rolls, 
holding  that  the  limitation  of  a  term  in  certain  lands  under  a 
power  was,  by  the  terms  of  the  appointment,  not  revocable,  though 
the  trusts  of  it  were.  The  case  is  reported  in  the  80th  volume  of 
Mr.  Beavan's  Reports,  (a)  where  the  facts  are  fully  stated. 

The  power  in  question  was  created  by  a  will  of  Thomas  Vy vyan, 
dated  in  1809,  and  was  thereby  given  to  tenants  for  life  and  in 
tail  of  the  hereditaments  thereby  devised,  whom  it  authorized  when 
in  possession  to  charge  the  hereditaments  with  portions  to  the 
extent  of  4000/.,  and  to  secure  their  payment  by  demising  the 
hereditaments  for  500  years. 

(a)  Page  65. 

>  See  2  Pan.  Ch.  Pr.  (4tli  kxa.  ed.)  1563. 
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By  a  deed  of  appointment  dated  Marxsh  1st,  1812,  reciting  the 
will,  a  tenant  in  tail  in  possession  under  it  demised  the  lands  to 
trustees  for  500  years  in  trust  within  three  months  after  his  death 
to  raise  4000/.  for  all  his  younger  children,  to  be  paid  in  such 
shares  and  at  such  times  as  he  should  appoint,  and  in  default 
of  *  appointment  equally.  The  deed  reserved  a  power  to  *  184 
revoke  the  trusts,  powers,  and  provisos  thereinbefore  de- 
clared respecting  the  40002. 

In  1817  new  trustees  were  appointed  of  this  deed. 

By  a  second  deed  of  appointment  dated  December  16th,  1858, 
not  noticing  the  former,  the  tenant  in  tail  appointed  2000/.,  part 
of  the  4000/.,  to  a  daughter,  and  appointed  part  of  the  devised 
lands  to  different  trustees  for  500  years  after  his  death  in  trust  to 
raise  the  2000/. 

By  a  third  deed  of  appointment  dated  June  15th,  1854,  noticing 
the  second  but  not  the  firat  deed  of  appointment,  the  tenant  in  tail 
appointed  the  remaining  2000/.  in  favour  of  a  younger  son,  and 
appointed  the  residue  of  the  devised  hereditaments  to  two  different 
trustees  (only  one  of  whom  accepted  the  trust)  in  trust  to  raise 
the  2000/. 

In  1854  tlie  trustee  under  the  third  appointment  assigned  the 
premises  comprised  in  that  deed  to  mortgagees  to  secure  2000/. 
advanced  by  them  to  the  trustee. 

The  younger  son  claimed  the  2000/.,  and  insisted  that  the  trus- 
tee under  the  third  deed  of  appointment  had  no  right  to  receive 
that  money  from  the  mortgagees,  and  that  their  security  was  in- 
valid, the  money  having  been  paid  to  the  appointor. 

The  bill  was  filed  by  a  subsequent  tenant  in  tail,  who  thereby 
offered  to  pay  off  the  4000/.,  and  sought  to  have  the  conflicting 
claims  to  the  2000/.  appointed  by  the  third  deed  of  appointment 
disposed  of,  and  the  rights  of  all  parties  declared,  and  that 
on  payment  by  him  of  *  the  4000/.,  the  hereditaments  might  *  185 
be  discharged  from  the  portions. 

Tlie  Master  of  the  Rolls  held  upon  the  evidence  that  the  mort- 
gage was  invalid,  except  to  the  extent  to  which  the  donee  of  the 
powers  might  have  a  claim  against  the  appointee  in  respect  of 
advances  made  for  the  benefit  of  the  latter. 

The  mortgagees  appealed  from  this  decision. 

Mr.  FoUett  and  Mr.  Nalder^  for  the  plaintiff. 
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Mr.  Teed  and  Mr.  Locock  Webbj  for  the  mortgagees  Liddle  and 
Scott. 

Mr.  Selwyn  and  Mr.  Wel/ardj  for  the  younger  son,  were  not 
called  upon. 

The  following  cases  were  referred  to :  Goodrich  v.  Shotbolt,  (a) 
Stackhou9e  v.  The  Countess  of  Jersey^  (6)  Dungey  v.  Angove^  (c) 
Evans  v.  Saunders.  (JT) 

The  Lord  Chancellor.  —  I  am  of  opinion  that  the  decree  of 
the  Master  of  the  Bolls  was  quite  right,  and  ought  to  be  affirmed. 

First  as  to  the  form  of  the  suit.  It  has  been  called  a  suit  of 
interpleader.  But  this  is  not  a  correct  description  of  it.  Tlie 
plaintiff  is  the  owner  of  an  estate  charged  with  a  sum  of 
*  186  4000Z.,  and  is  desirous  of  paying  *  that  sum  and  of  being 
discharged.  With  regard  to  one-half  of  that  money,  the 
title  is  clear  and  without  difficulty.  The  only  error  on  the  part 
of  the  plaintiff  was  his  bringing  the  owner  of  that  moiety  before 
the  Court,  as  it  was  not  necessary  for  him  to  have  done  so.  The 
Master  of  the  Rolls  rightly  dismissed  the  bill  as  against  her,  and 
made  the  plaintiff  pay  her  costs. 

As  to  the  objection  that  the  rules  in  interpleader  suits  have  not 
been  followed,  it  is  true  that  in  interpleader  suits,  properly  so 
called,  where  persons  having  conflicting  interests  are  brought  into 
Court  by  a  plaintiff  who  has  no  interest,  one  of  the  conditions  is, 
that  he  should  make  the  ordinary  affidavit  of  there  being  no 
collusion  between  him  and  either  claimant,  but  in  this  case  there 
was  no  necessity  for  the  plaintiff,  who  had  an  equity  of  his  own,  to 
import  into  the  suit  any  of  the  peculiarities  of  interpleader  suits. 

Then  as  to  the  material  facts.  By  the  will  of  Thomas  Vyvyan, 
made  in  1809,  he  devised  the  estates  to  trustees  upon  trust  for  his 
son  Richard  for  life,  with  remainder  to  Richard's  first  and  other 
on'a  in  tail  male.  A  power  was  given  by  the  will  to  the  tenant 
for  life  and  tenants  in  tail,  when  in  possession,  to  charge  the 
estate  with  4000Z.  for  the  benefit  of  younger  children,  and  a  power 
was  also  given  to  demise  the  devised  hereditaments  for  a  term  of 
5000  years  to  secure  that  sum.    The  deed  of  appointment  of  1812 

(a)  Pre.  Ch.  833.  (c)  2  Yes.  Sen.  304. 

(6)  IJ.  &  H.  721.        (d)  6  De  G.,  M.  &  6.  654 ;  7  Jar.  N.  S.  1293. 
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appears  to  have  been  prepared  by  a  competent  and  skilful  person, 
with  full  knowledge  o(  the  circumstances  of  the  case.  There  are 
three  distinct  functions  or  separate  parts  of  this  deed :  the  first 
creates  a  charge  on  the  estate  ;  the  second  creates  a  legal  term  as 
security,  and  the  third  declares  specific  and  distinct  trusts  of  the 
money  to  be  raised.  Then  follows  the  power  of  revocation, 
which,  in  itself,  is  very  distinct,  reserving  *  to  Richard  •  187 
Vyvyan  power  to  alter  or  vary  all  or  any  of  the  trusts, 
powers,  provisos,  thereinbefore  declared  or  contained.  Now  to 
revoke  the  charge  was  one  thing,  to  revoke  the  term  was  another, 
and  to  revoke  the  trust  was  a  third  and  distinct  thing.  It  was  to 
the  last  alone  that  that  power  of  revocation  was  applicable.  When 
that  had  been  revoked  by  the  deed  of  1812,  two  things  remained. 
First,  the  estate  remained  charged  for  the  benefit  of  all  the  younger 
children  with  the  4000/.,  and  supposing  nothing  more  to  have  been 
done  the  title  of  the  younger  children  would  be  complete  and  they 
would  have  taken  in  equal  shares,  but  the  second  function  of  the 
deed  would  remain  to  secure  the  4000Z.  The  deed  of  1812  was 
not  immediately  acted  upon.  The  donee  of  the  power  at  that  time 
had  only  one  child,  a  daughter.  He  subsequently  had  two  other 
children,  the  plaintiff*,  the  eldest  son  and  tenant  in  tail  was  one, 
and  the  other  was  William  Courtenay  Vyvyan,  who,  with  his 
sister,  were  the  only  two  younger  children.  In  1817  new  trustees 
were  appointed.     Nothing  further  was  done  until  1858. 

I  will  take  the  case  first  as  it  stands  independently  of  the 
charges.  In  185fS  the  father  appears  to  have  forgotten  what  had 
been  done  by  the  deed  of  1812,  and  affected,  by  the  deed  of 
December,  1863,  to  exercise  his  power  and  to  appoint  2000Z.  to 
his  daughter.  Then,  by  the  deed  of  June,  1854,  he  affected  to 
exercise  his  right  of  demising,  and  that  deed  purported  to  appoint 
a  term  of  600  years  to  Whitfield  and  Braddon  upon  trust  to  raise 
2000Z.  for  William  Courtenay  Vyvyan.  Of  these  two  trustees 
Braddon  was  the  only  person  cognizant  of  that  deed.  Whitfield, 
the  other  trustee,  never  accepted  or  acted  in  the  trusts.  Braddon 
applied  to  the  defendants  Scott  and  Liddle  to  advance  the  2000/., 
and  it.  was  alleged  that  Scott  and  Liddle  paid  this  sum  to 
Braddon  as  trustee  of  the  supposed  term  to  *  be  applied  for  ♦  188 
the  benefit  of  William  Courtenay  Vyvyan  then  an  infant. 
It  is  quite  clear,  however,  that  Braddon  did  not  legally  fill  the 
character  of  trustee,  as  the  real  trustee  of  the  charge  was  the 
VOL.  IV.  10  [  146  ] 


•  188  CASES  IN  CHANCEBY. 

* 

survivor  or  the  representative  of  the  survivor  of  the  two  new 
trustees  who  were  appointed  by  the  deed  of  1817.    The  mortgage 
money  was,  however,  paid  to  Braddon,  and  Braddon's  receipt 
could  not  be  a  sufficient  discharge  to  a  person  paying  the  money. 
It  seems  that  William  Courtenay  Vyvyan  not  being  aware,  as  he 
alleged,  of  the  deed  of  1812  or  of  his  right  to  resort  to  that  deed 
and  to  disregard  what  had  been  done  in  1854,  called  on  Braddon 
in  a  suit  instituted  against  him  to  say  what  had  been  done  with 
the  money  in  1854.    The  appellants  may  consider  themselves 
fortunate  that  in  that  suit  it  was  found  that  9512.  had  been  paid 
by  Braddon  for  the  benefit  of  "William  Courtenay  Vyvyan.     1049/., 
however,  remained  unapplied,  and  accordingly  it  was  decreed  that 
Braddon  should  pay  that  sum.     Braddon  took  the  benefit  of  the 
Insolvent  Debtors'  Act,  and  that  sum  which  was  advanced  by 
Scott  and  Liddle  did  not  reach  its  destination.    On  their  behalf 
it  has  been  contended  that  they  were  incumbrancers  on  the  estate 
for  that  amount.     By  the  arguments  urged  on  their  behalf  it  was 
attempted  to  nullify  the  deed  of  1812,  and  to  maintain  that  as 
in  the  deed  of  1812  there  was  a  proviso  for  cesser  of  the  terms 
thereby  created,  that  proviso  would  operate  whenever  the  power 
of  revocation  was  exercised  ;  that  is  to  say,  that  the  implied  exer- 
cise of  the  power  of  revocation  by  the  reappointment  gave  opera- 
tion to  the  proviso  for  cesser,  and  consequently  that  a  new  term 
was  effectually  created  by  the  deed  of  1854.    But  the  proviso  for 
cesser  would  only  operate  in  the  event  of  all  the  younger  children 
dying  under  twenty-one,  or  of  the  whole  sum  of  4000Z.  and 
*  189    the  interest  and  *  costs  of  the  trustees  being  paid  and  dis- 
charged.   The  revocation  of  the  special  trusts  as  to  the 
distribution  of  the  money  left  the  trust  charging  the  40002.  in  all 
its  integrity,  and  it  is  impossible  to  say  that  the  proviso  for  cesser 
operated  in  that  event.     But  it  was  then  argued  that  the  term  had 
been   satisfied,  and  therefore   came  within  the  operation  of  the 
recent  statute  as  to  satisfied  terms.    That,  however,  is  the  same 
argument  in  a  different  form.    The  term  could  not  be  satisfied 
during  the  existence  of  the  trusts.    The  term  of  1812  remained 
a  legal  term  in  all  its  integrity  for  securing  the  execution  of  the 
trusts,  and  it  remained  a  bond  fide  subsisting  charge.    Then  the 
question  arises,  who  is  entitled  to  the  benefit  of  that  term  ?    Upon 
that  point  as  between  William  Courtenay  Vyvyan  and  Scott  and 
Liddle,  the  latter  only  claim  it  on  the  ground  of  the  payment  ot 
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the  money  to  Braddon.  To  the  extent  of  the  application  of  the 
money  for  the  benefit  of  William  Courtenay  Vyvyan,  the  Master 
of  the  Bolls  has  given  them  the  benefit  of  this  payment.  When, 
however,  the  history  of  the  transaction  is  gone  into,  I  must  impute 
to  them  notice  of  all  of  which  their  solicitor  had  notice. 

On  all  these  grounds  I  have  no  hesitation  in  coming  to  the  con- 
clusion that  the  Master  of  the  Bolls  has  given  to  the  appellants 
the  fullest  extent  of  the  benefit  to  which  they  were  entitled. 
There  is  no  ground  of  objection  to  the  form  of  the  suit,  and  there 
is  no  reason  to  quarrel  with  any  of  the  particulars  of  the  decree. 
The  petition  of  rehearing  must  be  dismissed  with  costs. 


♦  DOBSON  V.  PATTHWAITE.  ♦  190 

1861.    December  10.    Before  the  Lords  Justices. 

Common  order  to  reviye  made  on  the  death  of  the  sole  pLiintiff  at  the  instance 
of  a  cotenant  for  life  with  the  deceased  plaintiff  who  was  not  a  partjr  to  the 
suit,  but  had  been  served  with  the  decree.* 

This  was  an  application  in  the  nature  of  an  appeal  from  the 
refusal  of  the  Master  of  the  Rolls  to  make  an  order  of  revivor  on 
the  death  of  the  plaintiff.  The  plaintiff  was  cestui  que  trust  of  a 
share  in  real  estate  devised  to  the  defendant  as  trustee.  The  suit 
was  for  the  execution  of  the  trusts  of  the  will.  After  the  decree 
the  plaintiff  died,  and  the  applicant,  who  was  another  of  the  tenants 
for  life,  had  obtained  an  order  to  attend  the  proceedings.  The 
executors  of  the  plaintiff  declined  taking  any  step  to  revive  the 
suit. 

Mr.  F.  0.  J.  iRllarj  in  support  of  the  application,  contended 
that  the  case  was  analogous  to  that  of  a  creditor  suing  on  behalf 
of  himself  and  other  creditors,  in  which  case  the  common  order  to 
revive  was  always  made. 

Their  Lordships  were  of  opinion  that  a  supplemental  bill  was 
not  necessary,  and  made  the  order. 

*  See  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1525,  1526. 

[147] 


*  191  CASES  m  CHANCEBT. 


*191   *THE     ORIENTAL     INLAND     STEAM     COMPANY 

(LIMITED)  V.  BRIGGS. 

1861.    December  11.    Before  the  Lord  Chancellor  Lobp  Wbstburt. 

To  an  application  for  shares  in  a  company  the  secretary  answered  that  the 
shares  had  been  allotted  to  the  applicant,  and  that  he  must  sign  the  memo- 
randum and  articles  of  association,  or  else  that  the  shares  and  deposit  would 
be  forfeited.  He  did  not  comply  with  the  condition,  but  was  nevertheless 
placed  upon  the  register.  Edd^  that  this  was  not  a  simple  acceptance  of  the 
offer  to  take  shares,  and  that  therefore  a  bill  by  the  company  to  compel  the 
applicant  to  take  the  shares  and  pay  the  calls  on  them  was  demurrable.' 

This  was  an  appeal  from  the  allowance  by  Yice-Chancellor 
Wood  of  a  demurrer.  Tlie  bill  stated  that  the  plaintiffs  were  a 
company  constituted  under  ^^  The  Joint  Stock  Companies  Act, 
1856,"  and  duly  registered  under  that  act  on  the  18th  of  December, 
1856,  as  a  company  with  limited  liability.  After  setting  forth  the 
memorandum  of  association  and  articles  of  association,  and  stating 
tliat  they  had  been  duly  registered  in  compliance  with  the  provi- 
sions of  the  Joint  Stock  Companies  Act,  1856,  and  that  a  certifi- 
cate of  incorporation  had  been  duly  obtained  bearing  date  the  18th 

>  See  1  Sugden  Y.  &  P.  (8th  Am.  ed.)  132,  and  note  {d)  ;  Chitty  Contr.  (11th 
Am.  ed.)  15, 16,  and  notes;  (9th  Eng.  ed.)  9-12;  Tuttle  v.  Love,  7  John.  470; 
Eliason  v.  Uenshaw,  4  Wheat.  225 ;  Falls  o.  Gaither,  9  Porter,  605 ;  Wontner 
0.  Shairp,  4  C.  B.  404,  441 ;  Duke  o.  Andrews,  2  £xch.  290 ;  Govenior  &c.» 
of  the  poor  of  Kingston-upon-UuU  v.  Fetch,  10  £xch.  610 ;  Bruce  o.  Pearson, 
8  John.  534 ;  Holland  v.  Eyre,  2  Sim.  &  Stu.  194 ;  Routledge  v.  Grant,  4  Bing. 
653 ;  Smith  o.  Surnam,  9  B.  &  C.  561 ;  Lucas  o.  James,  7  Hare,  410;  Hay  ward 
V.  Barnes,  23  L.  T.  68.  If  the  original  offer  leave  any  thing  to  be  settled  by 
future  arrangement,  it  is  merely  a  proposal  to  enter  into  an  agreement.  Chin- 
nock  0.  Marchioness  of  Ely,  6  N.  R.  1 ;  reversing  V .-C.  Wood,  2  H.  &  M.  220 ; 
Rummens  o.  Robins,  3  De  G.,  J.  &  S.  88 ;  Wood  v,  Midgley,  5  De  G.,  M.  is 
G.  41;  Potts  9.  Whitehead,  5  C.  £.  Green  (N.  J.),  56,  58.  The  agreement, 
if  made  by  letters,  is  not  completed,  until  there  is,  upon  the  face  of  the  corre- 
spondence '*  a  clear  accession  on  both  sides  to  one  and  the  same  set  of  terms. *' 
Thomas  v,  Bkckman,  1  Coll.  301,  312.  See  Cowley  o.  Watts,  17  Jur.  172; 
Cheveley  v.  Fuller,  13  C.  B.  122.  The  parties  must  assent  to  the  same  subject- 
matter  in  the  same  sense.  Hazard  v.  New  England  Insurance  Co.,  1  Sumner, 
218;  Hartford  &  N.  H.  R.R.  Co.  o.  Jackson,  24  Conn.  514;  Greene  o.  Bate- 
man,  2  Wood.  &  M.  359.  As  to  an  immaterial  addition  to  an  acceptance,  see 
Clive  0.  Beaumont,  1  De  G.  &  S.  397 ;  Gibbins  v.  North-East.  Metropolitan 
Asylum  Dist.,  11  Beav.  1 ;  Story  Sales  (4th  ed.),  §  136,  and  cases  in  not«  (1). 

[148]    ., 


ORIENTAL  INLAND  STEAM  COMPANY  i;.  BRIGGS.  *  191 

day  of  December,  1856,  and  that  the  company  shortly  afterwards 
commenced  and  had  ever  since  continued  to  carry  on  its  business, 
the  bill  proceeded  to  state  that  in  the  month  of  February,  1859, 
Lieutenant-Gteneral  John  Briggs,  the  defendant,  who  was  then  a 
shareholder  in  the  company,  was  desirous  to   obtain  150  of  the 
said  new  shares,  and  that  on  or  about  the  12th  day  of  that  month 
he  signed  and  sent  to  the  directors  a  letter  of  application  which 
was  as  follows :  *^  To  the  directors  of  the  Oriental  Inland  Steam 
Company  (Limited).     (Gentlemen,  —  I  request  that  you  will  allot 
to  me  150  of  the  new  issue  of  shares  in  this  company,  and  I  hereby 
undertake  to  accept  the  same  or  any  less  number  that  may  be 
allotted  to  me,  to  pay  the  calls  thereon  when  due  and  to  sign  the 
articles  of  association  when  required."    That  the  defendant  at  the 
time  when  he  sent  the  letter  of  application  also  paid  to  the  bankers 
of  the  company  on  behalf  of  the  company  the  sum  of  151.  as 
and  for  a  deposit  of  2s.  on  each  of  *  the  said  150  shares,  for   *  192 
which  he  had  applied  and  obtained  the  bankers'  receipt  for 
that  sum.    That  the  directors  of  the  .company  in  accordance  with 
the  application  made  by  the  defendant  duly  allotted  to  him  150  ot 
the  new  shares,  and  that  on  or  about  the  5th  day  of  March,  1859,  the 
then  secretary  of  the  company  on  behalf  of  tlie  company  signed 
and  sent  to  the  defendant  a  letter  of  the  last-mentioned  date,  which 
was  duly  received  by  him  and  was  as  follows :  "  New  Issue.     Ori- 
ental Inland  Steam  Company  (Limited).     Your  application  for 
150  shares  in  the  above  undertaking  having  been  laid  before  the 
directors,  I  am  desired  to  inform  you  that  150  shares  have  been 
allotted  to  you.    The  bankers'  receipt  must  be  exchanged  when 
required  for  a  share  certificate  under  the  seal  of  the  company,  and 
the  memorandum  and  articles  of  association  of  the  company  must 
be  signed  by  the  party  to  whom  the  shares  are  allotted,  and  in 
default  thereof  the  shares  and  deposit  will  be  forfeited  to  the  com- 
pany."   That  shortly  after  the  date  of  the  last-mentioned  letter  the 
directors  of  the  company  caused  the  said  John  Briggs  to  be  entered 
on  the  register  of  shareholders  kept  under  the  provisions  of  the  act 
as  holder  of  the  150  shares,  and  that  he  had  ever  since  been  and 
was  still  on  the  register  as  holder  of  the  shares,  and  had  been  duly 
returned  to  the  registrar  as  holder  thereof.    That  on  the  1st  of 
March,  1859,  the  board  of  directors  duly  made  the  first  call  of  1/. 
18iU  per  share  on  the  shares  of  the  new  issue  and  resolved  that  it 
should  be  paid  at  the  bankers  of  the  company  on  the  5th  day  of  May 
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then  next,  and  that  notice  of  this  call  was  duly  given  as  required  by 
the  articles  of  association,  and  that  in  the  month  of  April,  1859,  the 
secretary  of  the  company  on  behalf  of  the  company  signed  and  sent 
to  the  defendant  a  letter  dated  the  20th  of  that  month,  which  was 
duly  received  by  the  defendant,  requiring  him  to  pay  the  call. 
That  three  other    calls  were  similarly  made,  and    that 

*  193   *  notice  of  these  calls  was  given  by  advertisements,  and 

that  on  the  27th  day  of  November,  1860,  the  secretary  of 
the  company  signed  and  sent  to  the  defendant  a  letter  of  that  date 
which  was  duly  received  by  the  defendant,  and  was  with  the  neces- 
sary variation  as  to  the  amount  of  call  and  date  of  payment  similar 
to  the  letter  of  the  20th  day  of  April,  1859.  That  1186Z.  was  due 
from  the  defendant  to  the  company  in  respect  of  the  four  calls 
made  upon  the  150  shares,  together  with  interest. 

The  prayer  was  that  the  defendant  might  be  decreed  to  sign  the 
articles  of  association  in  respect  of  the  150  shares,  and  to  pay  to 
the  plaintiffs  the  1185Z.  and  any  other  calls  which  might  be  made 
upon  the  150  shares,  together  with  interest. 

The  Vice-Chancellor  allowed  the  demurrer  on  the  ground  that 
the  contract  was  not  one  of  which  the  Court  would  decree  speci6c 
performance,  at  all  events  after  the  delay  which  had  taken  place  in 
filing  the  bill. 

Sir  Hugh  Cairns  and  Mr.  Cotton,  for  the  appellants,  referred  to 
New  Brunswick  Company  v.  Muggeridge,  (a)  Doe  v.  BanckSj  (6) 
Wontner  v.  Shairp,  (c)  Luke  v.  Andrews,  (d)  England  v. 
Curling,  (e) 

Mr.  Bolt  and  Mr.  Locock  Well,  for  the  defendant,  were  not 
called  upon. 

•  194       *  The  Lord  Chancellor.  —  I  mean  to  aflSrm  the  order 

which  the  Yice-Chancellor  has  made  ;  but  it  is  necessary  that 

I  should  state  distinctly  the  grounds  on  which  I  proceed,  because 

I  think  they  will  be  found  to  be  different  from  the  grounds  of  his 

Honor's  judgment,  if  I  have  been  able  to  collect  them  accurately. 

First  of  all  with  reference  to  the  contract.    If  it  were  necessary 

(a)  4  Drew.  686.  {d)  b  Railw.  Gas.  496. 

(&)  4  B.  &  Aid.  401.  (0  8  Beav.  129. 

(e)  4  Railw.  Gas.  642. 
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to  decide  the  point  as  a  ground  for  allowing  this  demurrer,  I 
should  probably  not  have  hesitated  to  give  a  judicial  opinion  as  to 
the  right  to*enforce  the  contract.  By  the  proposal,  which  is  the 
foundation  of  the  alleged  contract,  the  person  proposing  to  pur- 
chase undertakes  to  sign  the  articles  of  association  when  required. 
Undoubtedly  this  demurrer  cannot  be  allowed  if  any  part  of  the 
relief  sought  by  the  bill  is  proper  to  be  granted  ;  and  whatever  may 
be  the  result  of  that  act  when  done,  I  think  that  the  contract  is 
one  which,  to  the  extent  of  executing  the  articles  of  association, 
the  defendant  might  be  required  by  the  Court  to  perform,  if  it 
were  in  other  respects  a  binding  contract.  In  saying  this,  I  do 
not  mean  in  the  smallest  degree  to  touch  any  one  of  the  decided 
cases.  I  merely  mean  to  intimate,  that  in  affirming  the  order  I  do 
not  proceed  upon  any  doubt  as  to  the  jurisdiction  of  this  Court,  so 
far,  to  ^ve  a  specific  performance  of  this  contract. 

Secondly,  I  do  not  at  all  recognize,  or  intend  to  proceed  upon 
the  ground,  that  this  bill  is  demurrable  on  the  score  of  delay. 
Bills  for  specific  performance  of  a  contract  to  buy  land,  or  to  sell 
land,  are  applications,  as  we  well  know,  to  that  large  jurisdiction 
of  the  Court,  which  is  governed  in  matters  of  that  kind  by  judicial 
discretion.^  They  are  known  applications  to  this  Court 
*  for  an  extraordinary  remedy.  The  party  applying  for  *  195 
specific  performance  has  an  option  whether  he  will  bring  an 
action  at  law,  and  repudiate  the  contract,  or  whether  he  will  come 
to  this  Court  for  a  specific  performance  of  the  contract ;  and  it  is  a 
very  reasonable  thing  that  he  should  be  put  to  exercise  that  option 
promptly  and  without  delay.  But  I  know  of  no  case  deciding,  and 
certainly  I  do  not  think  it  is  a  doctrine  that  would  be  warranted 
by  any  kind  of  reason,  that  assuming  there  to  be  in  this  case  a  con- 
tract capable  of  being  specifically  performed,  concluded  on  the  5th 
March,  1859,  and  followed  up  by  repeated  applications  for  the  per- 
formance of  that  contract  by  the  party  who  now  seeks  to  enforce 
it,  the  first  of  those  applications  being  on  the  13th  May,  1859,  the 
second  in  March,  1860  —  with  various  other  applications  which  are 
aUeged  in  the  bill  without  date,  the  bill  itself  having  been  filed  on 
the  8th  May,  1861  —  there  is  such  a  case  of  delay  or  acquiescence 
on  the  part  of  the  plaintiffs  as  to  disentitle  them  to  the  interposi- 

>  See  1  Sugden  Y.  &  F.  (8th  Am.  ed.)  349 ;  Adams's  £q.  (dth  Am.  ed.)  [77] , 
186,  in  note. 
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tion  of  this  Court,  if  there  were  in  other  respects  a  fit  case  for 
specific  performance. 

But  then  remains  the  question,  whether  this  is  or  is  not  a  con- 
cluded contract.  Now,  in  the  first  place,  attention  must  be  directed 
to  the  82d  section  of  the  deed,  which  gives  power  to  the  directors 
to  issue  new  and  additional  shares,  and  to  allot  those  shares,  in  the 
first  place,  in  certain  proportions,  to  the  shareholders  for  the  time 
being;  and  if  there  are  any  shares  not  so  taken  by  the  share- 
holders, then  the  directors  have  power  to  allot  the  unappropriated 
shares  to  other  persons  who  may  be  willing  to  take  the  same  ;  and 
the  board  may  also,  at  such  times,  and  at  such  prices,  and  on  such 
conditions  as  they  may  think  proper,  sell  and  dispose  of  any  such 
new  or  additional  shares,  either  to  any  shareholder,  or  to  any 

other  person  willing  to  take  the  same. 
*  196  *  The  defendant  Oeneral  Briggs  was  a  shareholder  in  the 
company.  Ho  made  an  application  by  letter  in  the  month 
of  February,  1859,  for  150  of  the  new  shares.  That  must  be  taken 
as  an  application  for  shares  to  which  he  was  not  entitled  in  his 
character  of  shareholder.  He  simply  requests  that  150  shares 
may  be  allotted  to  him.  He  undertakes  to  accept  them,  or  any 
less  number,  to  pay  the  calls  thereon,  and  to  sign  the  articles  of 
association.  Now,  I  apprehend,  that  if  that  had  been  followed  by 
a  simple  acceptance,  there  would  have  been  a  complete  contract. 
Well,  then,  the  contract  which  is  alleged  by  the  company,  and  the 
performance  of  which  is  desired,  is  a  contract  constituted  of  that 
proposal  in  the  letter  and  of  the  answer  thereto,  which  is  alleged 
to  be  the  acceptance  thereof.  The  letter  is,  of  course,  written  by 
the  secretary,  and  the  first  passage  informs  General  Briggs  that 
150  shares  have  been  allotted  to  him  in  compliance  with  his  request, 
and  then  it  goes  on,  in  the  words  which  have  been  so  frequently 
read,  to  add  these  conditions,  or  additions,  to  the  former  communi- 
cation. First  of  all  it  says,  the  bankers'  receipt  must  be  exchanged, 
when  required,  for  a  share  certificate  ;  then  that  the  memorandum 
and  articles  of  association  must  be  signed,  and  in  default  thereof 
—  that  is,  in  default  of  the  fulfilment  of  all  or  any  of  the  conditions 
that  have  been  mentioned  —  the  shares  and  deposit  would  be  for- 
feited to  the  company. 

Now,  I  have  heard  a  great  deal  of  ingenious  argument  on  the 
interpretation  of  this  letter.     It  is  said,  in  the  first  place,  that  the 
last  paragraph  is  an  unauthorized  addition.     I  cannot  listen  to  an 
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argnment  of  that  kind.  If  the  individual  to  whom  a  proposition 
is  addressed  returns  an  answer  by  the  hand  of  an  agent,  and  the 
i^nt  in  that  answer  embodies,  whether  with  or  without  author- 
ity, certain  things  accompanying  the  acceptance  which  are 
*  not  warranted  by  the  original  proposal,  I  take  it  that  the  *  197 
indiTidual  is  not  at  liberty  to  say,  *^  what  the  agent  has  added 
was  not  authorized  by  my  instructions,  and  therefore  his  accept- 
ance, which  was  by  my  direction,  must  be  taken  free  and  liberated 
from  the  addition  which  he  has  thought  proper  to  make."  It 
is  impossible  for  the  person  to  whom  the  letter  of  acceptance  is 
addressed  to  know  how  much  is  authorized  and  how  much  is  not 
authorized,  and  therefore  the  whole  letter  must  be  taken,  by  the 
individual  who  brings  forward  that  letter,  as  the  acceptance  of  a 
proposal  entitling  him  to  the  benefit  of  the  contract.  Tlien  it  is 
said  that  what  is  added  to  the  letter  is  nothing  more  than  an 
expression  of  that  which  the  law  itself  annexes,  and  that  there- 
fore it  may  be  brought  under  the  common  maxim  ^^  UxpresM  eorum 
quce  tcLeiie  tMunt  nihil  aperatur.^^  I  cannot  accept  that  interpreta- 
tion of  the  letter.  I  know  of  no  law  which  would  have  authorized 
this  addition  to  be  made  to  the  contract,  namely,  that  in  default  of 
the  thing  specified  being  done,  the  shares  and  deposit  would  be 
forfeited  to  the  company.  It  was  however  then  said  again,  that 
this  was  nothing  in  the  world  more  than  a  mere  admonitory  or 
friendly  warning  to  General  Briggs,  and  must  not  be  considered  as 
prejudicing  or  derogating  from  the  antecedent  simple  acceptance. 
I  think  that  the  same  observation  applies  to  that.  It  is  impossible 
to  say  that  this  was  a  plain,  unconditional,  unqualified  acceptance. 
But  it  is  extremely  desirable,  especially  in  this  Court,  where  con- 
tracts of  this  kind  are  spelt  repeatedly  out  of  letters,  to  adhere 
strictly  to  the  rule  of  the  Court,  that  whoever  brings  forward  a 
contract,  as  constituted  of  a  proposal  on  one  side  and  an  accept- 
ance on  the  other,  should  show  that  the  acceptance  was  prompt, 
immediately  given,  unqualified,  simple,  and  unconditional.  I  cannot 
attribute  those  qualities  to  this  contract,  as  it  is  called,  and 
I  cannot,  therefore,  hold  that  it  is  an  engagement,  *  which,  *  198 
either  in  this  Court  or  in  any  other  Court,  would  amount  to 
a  binding  contract  on  which  an  action  could  be  maintained,  or  for 
the  performance  of  which  I  should  be  bound  to  make  a  decree. 

There  remains  nothing  more,  except  with  reference  to  the  applica- 
tion that  was  made  for  liberty  to  amend.    In  an  earlier  period  of 
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the  practice  of  this  Court  (I  am  speaking  now  of  twenty-five  or 
thirty  years  ago),  whenever  a  demurrer  was  filed  to  a  bill  the  plain- 
tiff had  a  certain  period  of  time  within  which  he  might  amend  the 
bill,  paying  a  certain  sum  for  tlie  costs  of  the  demurrer.  That 
was  felt  to  be  a  very  inconvenient  practice,  and  accordingly  it  was 
materially  altered,  and  the  present  practice  introduced ;  and  I  think 
it  would  be  the  occasion  of  very  mischievous  uncertainty  in  the 
procedure  of  the  Court,  if  it  were  competent  to  a  plaintiff*,  when 
a  demurrer  has  been  filed  to  a  bill,  to  make  suggestions  at  the  bar 
that  the  bill  might  be  improved  by  the  addition  of  other  facts  and 
circumstances,  which  are  not  alleged,  which  clearly  were  within  the 
knowledge  of  the  plaintiff  at  the  time  when  the  bill  was  filed.  At 
the  same  time  I  am  to  consider,  in  a  matter  of  thiit  description, 
whether  allowing  the  demurrer  would  or  would  not  prevent  any 
future  suit.  I  have  already,  on  another  occasion,  stated  what  my 
impression  is  with  regard  to  the  principles  of  the  Court  in  this 
respect,  and  supposing  that  a  new  case  could  be  made,  my  impres- 
sion would  be,  that  the  allowance  of  the  present  demurrer  would 
not  affect  the  right  of  maintaining  a  bill  alleging  a  different  con- 
tract.^ But,  upon  the  whole,  having  regard  to  all  the  circumstances 
.  of  the  case,  although  I  affirm  the  order,  yet  I  think  it  right  to  add 
to  it,  that  it  shall  be  witliout  prejudice  to  any  new  bill ;  and,  con- 
trary to  the  usual  rule,  I  shall  not  dismiss  the  petition  of  rehearing 

with  costs.  I  cannot  concur  with  the  grounds  stated  by  the 
•  199    Vice-Chancellor,  *  and  I  have  put  the  decision  on  new  and 

distinct  grounds.  That  constitutes  the  reason  why  I  do 
not  give  the  respondent  the  costs.  I  shall  give  leave  to  the  appel- 
lants to  take  back  the  deposit,  and  shall  affirm  the  order,  with 
the  addition  which  I  have  stated,  namely,  that  it  shall  be  without 
prejudice  to  any  new  bill. 

'  See  Marchionefls  of  Londonderry  v.  Baker,  3  De  6.»  F.  &  J.  701. 
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THOMAS  V.  HOBLER. 

1861.  December  3,  4,  5,  6,  18.    Before  the  Lord  Chanoellor  Lobd  Wbstbury. 

Where  a  case  is  brought  forward  bj  an  individual  shareholder  on  behalf  of  a 
company  it  must  be  so  by  a  bill  directed  exclusively  and  bond  fide  to  the 
maintenance  of  the  common  interests  of  the  company,  and  must  not  be  mixed 
up  with  or  made  an  alternative  to  relief  sought  by  the  plaintiff  individually  in 
antagonism  to  the  company.^ 

Alternative  cases  may  be  embodied  in  one  bill  and  alternative  relief  prayed,  so 
long  as  the  plaintiff  retains  the  same  character  throughout,  but  he  cannot  by 
one  part  of  the  bill  be  an  adverse  claimant  against  the  company,  and  in 
another  seek  to  represent  it  and  sue  on  its  behalf.' 

YHiere  a  shareholder  filed  a  bill  of  that  description,  luHd,  that  so  far  as  he  sued 
on  behalf  of  himself  and  all  the  other  shareholders,  t^e  bill  could  not  be  sus- 
tained by  reason  of  the  frame  of  the  suit,  and  irrespectively  of  the  merits  of 
that  part  of  the  case. 

Upon  the  other  part  of  the  suit,  hetd^  that  the  company  was  not  bound  by  a  pre- 
liminary contract  entered  into  before  the  formation  of  the  company,  and  not 
embodied  in  the  rules  of  the  cost-book,  and  that  as  this  which  was  the  plain- 
tiff^s  case  for  relief  individually  failed  also,  the  bill  had  consequently  been 
properly  disxiiissed  altogether.' 

This  was  an  appeal  from  the  diflmissal  by  Vice-Chancellor.  Wood 
of  a  bill  filed  by  the  appellant,  seeking  individuallj  relief  against 
a  mining  company,  or,  in  the  alternative,  in  his  character  of  a 
shareholder  and  on  behalf  of  himself  and  the  other  shareholders, 
relief  against  dealings  of  the  directors,  which  the  plaintiff  alleged 
to  be  in  contravention  of  the  rules  of  the  cost  book.  The  facts 
appear  sufficiently  from  the  judgment. 

Mr.  Bolt  and  Mr.  Boberts,  for  the  appellant. 

*  Sir  Hugh  Cairns  and  Mr.  SaiUhgate,  for  the  defendants.    *  200 
Mr.  RoU^  in  reply. 

Judgment  reserved. 

>  See  1  Dan.  Ch.  Fr.  (4th  Am.  ed.)  242  i  2  Lindley  Partn.  (3d  Eng.  ed.) 
966,  967. 

'  See  1  Dan.  Ch.  Pr.  (4th  Am.  ed.)  884,  885. 

*  See  Kerr  Inj.  562,  563;  1  Lindley  Partn.  (dd  Eng.  ed.)  409;  Thomas  o. 
Clarke,  18  C.  B.  662. 
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December  18. 

The  Lord  Chancellor.  —  At  the  conclusion  of  the  argument 
in  this  matter  I  reserved  my  judgment,  not  from  any  doubt  as  to 
the  judgment  that  ought  in  my  opinion  to  be  given,  but  in  conse- 
quence of  the  pendency  of  a  motion  which  I  thought  it  desirable 
should  be  heard  and  decided  unprejudiced  by  my  decision  upon  the 
appeal. 

Tlie  claims  which  are  made  by  the  plaintiff  in  this  suit  are 
divisible  into  two  classes,  those  which  he  makes  in  respect  of  his 
own  personal  and  individual  right  and  those  which  are  common  to 
himself  and  all  the  other  shareholders  in  the  company.  In  respect 
of  the  first  class  the  plaintiff's  interest  is*  adverse  to  that  of  the 
shareholders  of  the  company.  He  is  the  plaintiff,  and  the  share- 
holders (that  is,  tlie  company)  are  in  respect  of  these  claims  in 
effect  the  defendants.  In  respect  of  the  other  rights  or  claims 
they  are  properly  maintainable  only  by  a  bill  on  behalf  of  all  the 
shareholders,  that  is  to  say,  by  the  company  as  plaintiffs.  To  the 
first  class  belong  the  principal  allegations  made  by  the  bill,  namely, 
that  the  interest  of  the  company  in  the  mines  has  been  forfeited 
or  determined,  and  that  the  whole  of  the  mines  ought  to .  be  de- 
clared to  be  now  held  in  trust  for  the  plaintiff.  This  is  in  effect 
to  assert  that  the  company  has  come  to  an  end,  and  that  tlie  part- 
nership ought  to  be  dissolved.  It  is  the  assertion  of  a  right  most 
adverse  to  the  company.  To  tlie  same  head  may  also  be 
*  201  *  referred  a  minor  and  very  subordinate  part  of  the  bill, 
namely,  the  case  made  with  respect  to  the  2000  shares 
reserved  to  the  plaintiff.  The  amended  bill  alleges  that  these 
shares  have  been  improperly  issued  or  sold  by  the  directors,  and 
tlie  proceeds  applied  to  the  use  of  the  company,  and  it  insists  that 
the  directors  and  the  funds  of  the  company  are  liable  to  the  plain- 
tiff in  respect  thereof.  All  this  is  the  assertion  of  an  individual 
and  personal  right  in  the  plaintiff  adverse  to  that  of  the  company. 

The  other  part  of  the  bill  is  a  case  common  to  all  the  shareholders 
of  the  company.  The  complaint  is  twofold :  first  and  chiefly,  that 
the  constitution  or  fundamental  rules  of  the  company  have  been 
departed  from  by  the  directors  having  incurred  debts  and  liabilities 
and  not  having  conducted  business  on  a  ready  money  principle ; 
and  relief  is  prayed  to  the  effect  that  the  directors  may  be  ordered 
to  pay  these  debts  and  liabilities,  and  that  this  Court  will  interfere 
by  injunction  and  declaration  for  the  purpose  of  regulating  the 
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future  conduct  of  the  company.  The  second  portion  of  this  divi- 
sion  of  the  plaintiff's  claim  also  consists  of  a  case  which  is  proper 
and  common  to  all  the  shareholders  of  the  company.  The  com- 
plaint is,  that  there  has  been  a  large  issue  of  new  shares  by  the 
directors  of  the  company  on  terms  not  warranted  by  the  constitu- 
tion and  fundamental  rules  of  the  company,  and  those  shares  are 
sought  by  the  bill  to  be  treated  as  altogether  worthless  and  not 
entitling  the  holders  to  the  status  and  privileges  of  shareholders 
of  the  company. 

It  is  perfectly  manifest  from  this  description  of  the  bill  that 
the  two  portions  of  the  case  are  in  the  nature  of  things  entirely 
inconsistent  and   contradictory.      The  plaintiff  is  at  one 
and  the  same  time  plaintiff  and  defendant.    *  The  plain-    *  202 
tiff  claims  a  right  to  put  on  in  succession  two  distinct 
characters. 

It  is  perfectly  true  that  alternative  cases  may  be  presented  by 
the  same  bill  where  they  are  not  inconsistent  with  each  other; 
but,  in  order  to  maintain  that  proposition,  it  is  necessary  that  the 
plaintiff  should  have  one  and  the  same  character,  and  it  can  be 
true  only  when  it  is  thus  presented  as  a  rule  of  the  Court ;  —  that 
alternative  cases  may  be  embodied  in  one  bill,  and  alternative 
relief  prayed  so  long  as  the  plaintiff  retains  the  same  individual 
character.  But,  as  I  have  already  shown,  the  plaintiff  in  present- 
ing these  cases  puts  on  in  succession  different  characters ;  at  one 
time  he  is  the  adverse  claimant  against  the  company,  at  another 
time  he  assumes  the  right  to  represent  the  company  and  to  sue  on 
its  behalf. 

In  the  course  of  the  argument  I  stated  to  the  learned  counsel 
for  the  plaintiff  the  difficulties  that  arose  from  that  view  of  the 
case,  and  the  answer  which  was  given  to  me,  and  which  was  very 
distinct  and  very  correct,  was  this,  that  the  plaintiff  elected  to 
maintain  and  abide  by  that  part  of  the  bill  only  which  was  proper 
to  him  and  capable  of  being  brought  forward  by  him  in  his  indi- 
vidual character ;  and  that  answer  so  given  is  in  strict  conformity 
with  the  42d  paragraph  of  the  bill,  for  by  the  42d  paragraph  of  the 
bill  the  case  of  the  plaintiff  is  in  reality  confined  to  that  which  he 
can  maintain  in  his  own  personal  and  individual  right,  and  the 
other  shareholders  are  constructively  and  by  representation  made 
defendants  to  the  record. 

I  thereforei  consider  myself  not  at  liberty  to  entertain  that  case, 
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which  is  brought  forward  on  the  part  of  the  plaintiff,  and 

*  203    by  which  he  grounds  his  complaint  on  *  the  fact  that  the 

constitution  of  the  company,  so  far  as  it  requires  that  its 
business  should  be  conducted  on  a  ready-money  principle,  has  been 
departed  from  by  the  directors.  I  consider  that  that  case  could 
only  be  maintainable  by  the  plaintiff,  provided  he  did  bond  fide 
represent  the  company,  that  it  is  utterly  inconsistent  with  the 
other  allegation  of  the  bill  that  the  company  has  ceased  to  exist. 

That  will  be  found  to  dispose  in  reality  of  the  greater  part  of 
the  case  both  in  point  of  allegation  and  in  point  of  evidence,  for  it 
comprehends  the  whole  of  the  relief  which  is  included  in  the  first 
five  paragraphs  of  the  prayer.  Those  invoke  the  aid  and  the  inter- 
position of  the  Court  for  the  purpose  of  having  it  declared  that  the 
debts  and  liabilities  incurred  by  the  directors  ought  to  be  borne  by 
themselves  personally,  and  for  the  purpose  of  having  it  declared 
that  the  future  conduct  of  th^  company  should  be  directed  and  reg- 
ulated in  strict  conformity  with  the  rules  and  regulations  which 
forbid  the  incurring  of  debts  and  require  the  mines  to  be  conducted 
upon  a  ready-money  principle.  The  same  observation  also  applies 
to  that  part  of  the  case  which  seeks  to  have  it  declared  that  the 
new  shares  were  improperly  issued  and  not  in  conformity  with  the 
rules  of  the  company,  although  I  shall  in  the  other  portion  of 
the  case  advert  to  that  portion  of  it,  because  it  was  considered  by 
the  plaintiff  and  by  his  counsel  in  argument  that  it  properly  ought 
to  be  regarded  with  reference  to  the  case  made  by  tiie  plaintiff 
with  respect  to  the  forfeiture  of  the  mines. 

The  scope  of  the  bill  thus  becomes  limited  to  those  rights  which 
are  personal  to  the  plaintiff. 

The  first  and  principal  one  is  the  allegation  that  the 

*  204    *  mines  have  become  forfeited,  and  that  they  ought  to  be 

held  in  trust  for  the  plaintiff.  It  appears  that  at  the  time 
of  the  constitution  of  the  company  certain  mines  had  been  demised 
to  the  plaintiff,  and  that  they  were  assigned  by  him  to  certain 
trustees  for  the  company.  The  company  was  regulated  by  the 
cost  book  principle,  and  its  constitution  and  rules  are,  I  think,  to 
be  sought  for  wholly  and  exclusively  in  those  rules  and  regulations 
which  were  entered  in  the  cost  book,  and  which  were  published  to 
the  world  as  forming  the  settlement  of  the  company.  The  mate- 
rial rule  in  reference  to  this  case  of  the  plaintiff  on  the  subject  of 
forfeiture  is  the  seventh.  This  rule,  in  the  first  place,  refers  to 
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the  principle  by  which  the  conduct  of  the  company  was  to  be  regu- 
lated, namely,  that  wheneyer  further  capital  was  required,  that 
further  capital  was  to  be  obtained  by  the  issue  of  additional  shares, 
and  that  it  should  be.  imperative  upon  the  adventurers  and  share- 
holders to  make  an  issue  of  new  shares,  and  to  raise  money  by 
that  mode  of  proceeding  previously  to  contracting  any  debts  or 
incurring  any  liabilities  beyond  the  funds  then  in  hand ;  and  the 
clause  upon  which  this  claim  of  forfeiture  depends  is  worded  in  the 
following  way :   That  in  case  the  funds  of  the  mines  should  be 
exhausted,  and  it  should  be  found  that  the  newly  created  shares 
were  not  salable,  or  not  salable  to ''  the  extent  necessary  for  the 
required  purposes  of  their  creation,"  then  that  it  should  not  be  in 
the  power  of  the  shareholders  or  the  directors  to  incur  further  lia- 
bility, but  that  the  mines  and  the  working  thereof  should  be  dis- 
continued, and  that  if  they  should  continue  to  be  unworked  the 
comp^y's  interest  in  the  mines  should  be  assigned  to  or  vested  in 
the  plaintiff  one  clear  calendar  month  prior  to  the  forfeiture  being 
incurred  by  non-working.    Now,  the  agreement  on  the  part  of  the 
plaintiff  may  be  thus  represented :  It  was  said  thajb  the  shares 
here  required  to  be  issued  were  shares  of  a  particular 
*  character,  namely,  such  as  were  salable  in  the  market  at    *  205 
a  sum  of  not  less  than  12.  per  share.    It  was  alleged  to  be 
proved,  and  moreover  admitted,  that  no  shares  could  be  issued  in 
the  market  at  that  price.    It  was  further  contended  that,  that 
being  so,  there  were  no  funds  available  for  carrying  on  the  mines, 
and  that,  inasmuch  as  the  incurring  of  a  debt  was  prohibited,  the 
mines  ought  to  be  considered  and  treated  by  the  Court  either  as 
having  been  discontinued,  or  as  not  properly  continued  if  they 
were  maintained  and  worked  by  money  improperly  and  unduly 
raised.    On  this  ground  it  is  contended  on  the  part  of  the  plaintiff 
that  a  case  of  forfeiture  had  arisen,  and  that  the  trust  for  the  ben- 
efit of  the  plaintiff  ought  to  be  declared  and  adjudged  to  have  taken 
effect.    It  is  in  this  way,  and  in  this  way  only,  that  the  considera- 
tion of  the  power  of  the  directors  to  issue  the  shares  which  have 
been  issued  can  legitimately  arise  within  the  scope  of  this  part  of 
the  case,  which  alone,  for  the  reasons  which  I  have  already  given, 
I  consider  it  competent  to  the  plaintiff  to  maintain.    And  upon 
this  part  of  the  case,  namely,  the  nature  of  the  shares  to  be  issued, 
the  argument  of  the  plaintiff  depends,  principally  upon  his  right 
to  add  to  the  rules  and  regulations  of  the  company  entered  in  the 
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cost  book  certain  preliminary  documents  which  came  into  being 
in  the  course  of  the  antecedent  treaty.     These  documents  consist, 
first,  of  a  letter  of  the  26th  February,  1852,  addressed  by  the 
plaintiff  to  some  of  the  intended  directors  of  the  company ;  and, 
secondly,  of  a  document  or  memorandum  called  an  agreement 
subsequently  made,  and  which  is  dated  on  the  24th  June,  1852. 
It  is  alleged,  that  these  two  documents  ought  to  be  regarded  as 
part  of  the  rules  and  regulations  of  the  company,  or,  at  all  events, 
as  a  preliminary  contract  binding  on  the  shareholders  of  the  com- 
pany.   Now  to  neither  of  these  documents  is  there  the 
*  206    smallest  reference  made  by  the  rules  *  and  regulations  of 
the  company.    The  rules  and  regulations  of  the  company  as 
entered  in  the  cost  book  are  the  patent,  public,  and  avowed  settle- 
ment of  the  company.    Shares  would  be  taken  by  the  public  upon 
the  faith  of  those  rules  and  regulations,  and  I  cannot  permit  any 
proceeding  founded  upon  those  rules  and  regulations  to  be  detracted 
from,  overruled,  or  in  the  smallest  degree  affected,  by  any  thing 
that  is  contained  in  these  two  preliminary  documents.     I  am  told 
that  the  opinion  of  the  Yice-Chancellor  went  in  a  great  measure 
upon  this,  —  that  the  intimation  contained  in  the  letter  of  the  26th 
February,  1852,  was  abandoned  or  revoked  by  the  language  of  the 
subsequent  instrument  of  the  24th  June,  1852.    If  it  had  been 
proper  to  advert  to  these  two  documents,  and  to  take  them  into 
consideration  as  binding  the  company,  I  could  not  have  concurred 
in  the  opinion  which  is  thus  attributed  to  the  Yice-Chancellor. 
But  it  is  unnecessary  to  consider  this  question,  because  I  am  clearly 
of  opinion  that  the  rule  to  be  attended  to  touching  the  issuing  of 
these  new  shares  is  to  be  derived  wholly  and  exclusively  from  the 
language  of  the  rules  and  regulations.    With  regard  to  the  con- 
struction of  those  rules  and  regulations,  the  seventh  rule  was  much 
relied  upon  in  the  argument,  and  it  was  contended  that  the  import 
and  efiect  of  th^  word  ^^  additional "  was,  that  the  new  shares 
were  to  be  in  all  respects  of  the  same  character,  and  were  to  be 
dealt  with  in  the  same  manner,  as  the  original  shares.    It  was 
also  contended  that  the  words  ^^  that  the  increase  of  shares  shall 
not  destroy  the  constitution  of  the  mines"  supported  the  same 
view,  inasmuch  as  this  would  be  the  necessary  consequence  if  a 
great  number  of  additional  shareholders,  who  acquired  their  shares 
at  small  sums  of  money,  were  added  to  the  body  of  shareholders 
who  had  given  ten  or  twenty  times  the  amount  for  their  shares. 
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The  introduction  of  the  larger  number  might  nullify  the 
votes  of  the  anterior  smaller  *  number,  and  this,  it  was  said,  *  207 
would  destroy  the  constitution  of  the  mines.  But,  however 
ambiguous  the  words  of  the  seventh  rule  may  be  in  these  respects, 
I  could  not  have  attached  much  weight  to  those  arguments,  even  if 
they  were  not  clearly  overruled  by  the  unambiguous  expressions 
that  are  subsequently  found  in  the  regulations.  But  the  power 
which  is  conferred  by  the  eighth  mle,  relieves  the  matter  from  the 
possibility  of  any  doubt.  It  is  there  provided  that  the  new  shares 
may  be  issued  by  the  directors,  and  that  the  general  meeting  of 
shareholders  shall  have  power  to  fix  the  price  at  which  such  shares 
shall  be  issued  or  sold.  That  is  a  most  clear  and  distinct  author- 
ity which  cannot  be  controlled  or  diminished  or  derogated  from  by 
any  ambiguous  or  indefinite  expressions  contained  in  the  rest  of 
the  regulations.  I  am  obliged,  therefore,  to  arrive  at  the  conclu- 
sion that  the  part  of  the  case,  with  which  only  I  can  deal,  having 
regard  to  the  nature  of  the  suit  and  to  the  claims  of  the  plaintiff 
individually,  fails  in  every  particular,  as  well  in  respect  of  the  for- 
feiture as  in  respect  of  the  issue  of  shares  and  in  respect  of  the 
allegation  of  injury  to  the  plaintiff  by  the  dealing  with  the  2000 
reserved  shares. 

If  it  had  been  competent  to  the  plaintiff  to  have  brought  forward 
the  case  touching  the  departure  from  the  principle  of  the  working 
of  the  mines,  I  should  have  paused  much  before  I  should  have  held 
that  he  was  not  entitled  to  the  interference  of  the  Court.  But  the 
manner  in  which  the  case  has  been  brought  forward  compels  me 
to  have  regard  to  that  which  is  not  a  mere  rule  of  pleading,  but 
one  most  material  to  be  maintained ;  namely,  that  when  there  is 
a  case  brought  forward  by  an  individual  shareholder  on  behalf  of 
a  company  or  partnership,  it  must  be  brought  forward  by  a  bill 
directed  exclusively  and  bond  fide  to  the  maintenance  of  the 
common  interests  and  benefit  of  the  company,  and  cannot 
*  be  mixed  up  with  a  case  which  is  inconsistent  with  such  *  208 
interests. 

I  am  compelled,  therefore,  to  affirm  the  decree  of  dismissal,  and 
to  dismiss  this  petition  of  rehearing  with  costs. 
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1861.    December  9,  10.    Before  the  Lord  Chancellor  Lord  Wrstburt. 

Although  a  cause  is  heard  on  motion  for  decree,  the  defence  of  purchase  for 
yalue  without  notice  must  still  be  set  up  by  the  answer.  Where,  therefore, 
the  defendants  merely  stated  by  their  answer  that  the  plaintifif  was  a  volunteer 
whose  charge  was  invalid  as  against  a  subsequent  purchaser  for  value :  Held, 
that  the  defendants  could  not  in  evidence  raise  the  question  of  absence  of 
notice  of  the  plaintiff ^s  charge.* 

There  is  no  such  general  rule  as  that  a  Court  of  Equity  will  never  assist  a  plain- 
tiff against  a  defendant  who  is  a  purchaser  without  notice ;  and  an  encum- 
brancer for  value  of  an  equitable  interest  may  successfully  file  a  bill  against 
a  subsequent  encumbrancer  for  value  to  have  the  priority  declared  and 
enforced.' 

This  was  an  appeal  from  the  decision  of  Yice-Chancellor  Stuart, 
declaring  the  plaintiff  entitled  to  a  charge  upon  lands  as  an  annui- 
tant, and  as  against  the  defendants,  who  claimed  under  a  marriage 
settlement  subsequent  to  the  plaintiff's  incumbrance,  which  the 
defendants  alleged  was  voluntary  and  Yoid  as  against  them. 

The  deed  under  which  the  plaintiff  claimed  was  an  indenture 
dated  the  4th  February,  1820,  made  between  Rebecca  Phillips, 
widow,  of  the  first  part,  John  Phillips,  her  elder  son,  of  the  second 
part,  and  the  plaintiff,  William  Phillips,  her  younger  son,  of  tlie 
tliird  part.  It  recited  the  death  of  William  Phillips,  the  husband 
of  Bebecca  Phillips,  intestate,  leaying  John  Phillips,  his  eldest 
son  and  heir-at-law,  and  Anne  Butcher,  Rebecca  Jones,  and  the 
plaintiff,  his  younger  children.  It  also  recited  that,  subject  to  a 
life-interest  therein  of  his  widow,  the  intestate,  William 
*  209  Phillips,  was,  at  *  the  time  of  his  decease,  entitled  to  the 
reversion  in  fee  of  an  estate  called  "  Grosmont  Wood," 
subject  to  a  mortgage  for  8002.,  and  that  the  intestate  was,  at  his 
decease,  absolutely  entitled  in  possession,  for  an  estate  of  inheri- 
tance in  fee,  to  an  estate  called  ^'  Blanaway,"  subject  to  a  mort- 
gage for  1200Z.  It  recited  further  that  the  personal  estate  of  the 
intestate  did  not  amount  to  500Z.,  and  that  John  Phillips,  the  heir, 

»  Sec  1  Dan.  Ch.  Pr.  (4th  Am.  ed.)  674,  679,  680,  712;  2  Sugden  V.  &  P. 
(8th  Am.  ed.)  787,  788,  790 ;  2  Dart  V.  &  P.  (4th  Eng.  ed.)  762,  763. 

*  See  2  Sugden  Y.  &  P.  (8th  Am.  ed.)  791-798,  where  the  authorities  are 
examined ;  Penny  o.  Watts,  1  Mac.  &  G.  150. 
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was  satisfied  that  the  mode  in  which  the  property  would  devolve 
in  consequence  of  his  father's  intestacy  would  be  contrary  to  his 
father's  wishes,  and  that  he  hstd,  in  consequence,  voluntarily 
agreed  to  make  a  better  provision  for  his  sisters  and  younger 
brother,  by  paying  to  each  of  his  sisters  150Z.,  and  securing  to  the 
plaintiff  an  annuity  of  20/.  per  annum  from  the  decease  of  his 
mother,  Rebecca  Phillips,  she  having  consented  to  support  the 
plaintiff  in  the  mean  time,  and  being  empowered  by  the  said  John 
Phillips  to  receive  her  share  of  the  personalty,  after  payment  of 
debts,  except  those  due  on  mortgage,  in  consideration  whereof  it 
had  been  agreed  that  the  shares  of  the  younger  children  in  their 
father's  personal  estate  should  be  assigned  to  John  Phillips.  It 
further  recited,  that  in  part  performance  of  such  agreement,  John 
Phillips  had  given  his  note  of  hand  to  each  of  the  husbands  of  his 
two  sisters  for  1502.,  and  that  by  an  indenture  of  even  date,  in 
consideration  of  the  notes  of  hand,  and  of  the  annuity,  the  two 
husbands  and  the  plaintiff  had  assigned  to  John  Phillips  their 
shares  in  the  residuary  personal  estate  of  the  intestate.  By  the 
witnessing  part,  John  Phillips,  in  consideration  of  the  last-men- 
tioned assignment,  and  of  natural  love  and  affection,  granted  to 
the  plaintiff  an  annuity  of  20/.,  charged  upon  and  issuing  out  of 
the  Blanaway  estate,  to  hold  the  same  immediately  after  the  death 
of  Rebecca  Phillips,  to  the  plaintiff  and  his  assigns  for  life.  And 
Rebecca  Phillips  thereby  covenanted  that  she  would,  during 
her  life,  at  her  own  costs  *  and  charges,  maintain  and  sup-  *  210 
port  the  plaintiff,  if  he  should  continue  to  live  with  her  and 
assist  her  as  usual  in  the  management  of  her  business. 

The  defendants'  title  arose  under  indentures  of  lease  and  release, 
dated  the  4th  and  5th  May,  1821,  executed  in  consideration  of  a 
marriage  then  contemplated,  and  shortly  afterwards  solemnized, 
between  John  Phillips  and  Mary  Roberts,  whereby  John  Phillips 
conveyed  the  hereditaments  called  "  Blanaway,"  subject  to  a  mort- 
gage for  800/.,  together  with  other  hereditaments,  to  the  use  of 
himself  for  ninety-nine  years,  if  he  should  so  long  live,  with  re- 
mainder to  the  use  of  his  intended  wife  during  widowhood,  with 
remainder  to  the  use  of  the  children  of  the  marriage  in  fee.  And 
John  Phillips  thereby  covenanted  that  the  settled  hereditaments 
were  not  charged,  or  incumbered  in  title,  estate,  or  otherwise  how- 
soever, except  as  regarded  the  above-mentioned  mortgage  for  800/. 
on  the  Blanaway  property,  and  that  the  reversion  and  inheritance 
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of  that  property,  subject  to  the  said  mortgage  only,  was  then 
vested  in  John  Phillips  in  fee-simple. 

In  1825,  John  Phillips  died  intestate,  leaving  two  sons,  the 
defendants  John  Phillips  and  Greorge  Phillips. 

Rebecca  Phillips  died  on  the  8th  December,  1839. 

The  bill,  after  stating  to  the  above  effect,  stated  that  the  first 
quarterly  payment  of  the  annuity  fell  due  on  the  8th  March,  1840, 
but  that  no  payment  had  been  made  in  respect  thereof,  notwith- 
standing frequent  applications.  The  prayer  was  for  an  account 
and  payment  of  what  was  due  in  respect  of  the  annuity,  and  that  the 
amount  might  be  raised  out  of  the  estate  and  for  a  receiver. 

*  211        *  The  defendant  John  Phillips,  by  his  answer,  stated, 

that  if  there  was  any  such  deed  as  that  alleged  by  the  bill 
to  bear  date  February  4th,  1820,  it  was  executed  without  consider- 
ation, and  was  void  against  the  settlement  of  the  4th  and  5th  May, 
1821.  He  further  stated,  that  upon  the  death  of  John  Phillips, 
the  father,  the  hereditaments  called  Blanaway  had  devolved  on  the 
defendants  John  Phillips  and  George  Phillips  as  tenants  in  com- 
mon, subject  to  the  mortgage.  The  answer  further  stated,  that 
about  two  years  previously  a  brother-in-law  of  the  plaintiff  had 
met  the  defendant  John  Phillips  casually,  and  told  him  there  was 
an  annuity  of  202.  charged  on  the  estate  to  which  the  plaintiff  was 
entitled,  and  that  the  defendant  replied  that  he  knew  nothing 
about  it.  The  answer  submitted  that,  if  the  plaintiff  had  any 
claim  at  all,  it  was  one  which  could  and  ought  to  be  enforced  at 
law,  and  that  the  suit  was  improper  and  unnecessary.  The  answer 
also  set  up  the  Statute  of  Limitations. 

George  Phillips,  who  was  made  a  party  by  amendment,  by 
his  answer,  submitted  that  it  appeared  by  the  recitals  in  the  deed 
of  the  4th  February,  1820,  and  was  the^  fact,  that  that  deed  was 
voluntary  and  made  without  any  consideration,  and  that  it  was 
void  against  the  settlement  of  the  4th  and  5th  May,  1821 ;  and 
the  answer  claimed  the  benefit  of  the  Statute  27  Eliz.  c.  4,  and  of 
the  Statute  of  Limitations. 

The  cause  was  heard  by  the  Vice-Chancellor  upon  motion  for 
decree. 

On  behalf  of  the  defendants,  the  widow  of  John  Phillips,  the 
father,  deposed  that  neither  previously  to  nor  at  the  date  of 

*  212    the  settlement  of  May,  1821,  had  she  *  any  knowledge  or 

notice  whatever  of  the  deed  of  the  4th  February,  1820. 
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The  Yice-Chancellor  held  the  plaintiff  had  made  out  his  title  as 
an  incumbrancer  for  good  consideration,  and  that  the  defence  of 
purchase  for  value  without  notice  not  having  been  raised  by  the 
answer  could  not  be  set  up. 

The  defendants  appealed  from  the  whole  decree. 

Mr.  F.  0.  SayneSy  for  the  plaintiff. 

Mr.  Malins  and  Mr.  John  Pearson^  for  the  defendants-  —  The 
deed  of  February,  1820,  was  voluntary,  and  therefore  void  as 
against  a  purchaser  for  valuable  consideration,  irrespectively  of 
the  question  of  notice.  But  if  the  deed  was  not  voluntary,  so  that 
the  absence  of  notice  was  material,  that  absence  was  proved  by  the 
affidavits  filed  on  behalf  of  the  defendants,  which,  as  the  cause 
was  heard  on  motion  for  decree,  might  have  been  replied  to.  The 
rule  that  such  a  defence  must  be  set  up  by  the  answer,  and  the 
authorities  for  it,  were  only  applicable  to  a  hearing  in  the  old  mode 
after  replication,  when  such  a  rule  was  necessary  to  prevent  sur- 
prise. The  necessity  and  reason  for  the  rule  ceased  when  the 
plaintiff  had  as  good  an  opportunity  of  knowing  and  meeting  the 
defence  as  if  it  had  been  stated  by  the  answer,  and  the  rule  ceased 
also.  The  Vice-Chancellor  was  therefore  wrong  -in  rejecting  the 
defence,  which  ought  to  have  been  admitted.  K  admitted  it  was 
conclusive,  for  in  no  case  would  a  Court  of  Equity  interpose  as 
against  a  purchaser  for  value  without  notice. 

*  They  referred  to  Sugden's  Concise  View,  (a)  Wallvoyn    *  213 
V.  Lee^  (6)  Patterson  v.  Slaughter ^  (<?)  Jerrard  v.   Saun- 
ders^  (ci)  Bowen  v.  HvanSy  (e)  Joyce  v.  De  Moleyns^  (^)  Penny  v. 
WattSy  (A)  Attorney- G-eneral  v.  Wilkins^  (i)  Colyer  v.  Finch,  (A) 
BancUffe  y.  ParkynSj  (/)  and  Lincoln  v.  Wright,  (ni) 

Mr.  HayneSy  in  reply. 

Judgment  reserved. 

(a)  Page  168.  (A)  1  Mac  &  G.  160 ;  1  Hall  &  T.  266. 

(6)  9  Vea.  24.  (t)    17  Beav.  293. 

(c)  Amb.  293.  {k)  5  H.  L.  Gas.  905. 

id)  2  Ves.  Jr.  454.  \l)   6  Dow.  230. 

(e)   1  Jo.  &  Lat.  263,  264.  (m)  4  De  G.  &  J.  16. 


(jg)  2  Jo.  &  Lat.  374. 
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1862.    January  11. 

The  Lord  Chancellor.  —  When  I  reserved  my  judgment  at  the 
conclusion  of  the  argument  in  this  case,  it  was  rather  out  of 
respect  to  that  argument  than  from  a  feeling  of  any  difficulty  with 
regard  to  the  question  that  had  been  so  strenuously  contested 
before  me. 

The  case  is  a  very  simple  one.  The  plaintiff  claims  as  the 
grantee  of  an  annuity  granted  by  a  deed  dated  in  the  month  of 
February,  1820,  to  issue  out  of  certain  lands  in  the  county  of 
Monmouth,  secured  by  powers  of  distress  and  entry.  The  annuity 
or  rent-charge  was  not  to  arise  until  the  death  of  one  Rebecca 
Phillips,  who  died  in  the  month  of  December,  1839,  and  the  first 
payment  of  the  ammity  became  due  on  the  8th  March,  1840. 
*  214  *  The  case  was  argued  on  both  sides  on  the  admitted 
basis  that  the  legal  estate  was  outstanding  in  certain  in- 
cumbrancers, and  is  still  outstanding.  Subject  to  the  annuity  the 
grantor  was  entitled  in  fee-simple  in  equity.  In  February,  1821, 
the  grantor  intermarried  with  one  Mary  Phillips.  On  the  occasion 
of  that  marriage,  a  settlement,  dated  in  February,  1821,  was  exe- 
cuted, and  under  this  deed  the  defendants  claim ;  and  claim,  there- 
fore, as  purchasers  for  a  valuable  consideration.  No  payment  has 
ever  been  made  in  respect  of  the  annuity. 

The  bill  was  filed  within  twenty  years,  and  seeks  the  ordinary 
relief  applicable  to  the  case.  The  defendants  by  their  answer 
insist  that  the  deed  was  voluntary,  and  therefore  void  under  the 
statute  of  Elizabeth  as  against  them  in  their  character  of  pur- 
chasers for  valuable  consideration,  and  they  also  insist  upon  the 
Statute  of  Limitations.  But  in  the  answer  the  defence  of  pur- 
chase for  valuable  consideration  without  notice  is  not  attempted 
to  be  raised. 

At  the  hearing,  an  affidavit  of  Mary  Phillips  and  another  person 
was  produced  denying  the  fact  of  notice  of  the  annuity  at  the  time 
of  the  grant  and  at  the  time  of  the  creation  of  the  marriage  settle- 
ment, and  the  contention  at  the  bar  was  that  the  defence  of  pur- 
chase for  valuable  consideration  without  notice  was  available  for 
the  defendants,  under  these  circumstances,  and  ought  to  be  allowed 
as  a  bar  to  the  claim  by  the  Court.  The  Vice-Chancellor  in  his 
judgment  refused  to  admit  the  defence  of  purchase  for  valuable 
consideration  without  notice,  and  I  entirely  agree  with  him  in  the 
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conclusion  that  such  a  defence  requires  to  be  pleaded  by  the  answer, 
more  especially  where  an  answer  has  been  put  in. 

*  But  I  do  not  mean  to  rest  my  decision  upon  that  par-  *  215 
ticular  ground  because  I  have  permitted  the  argument  to 
proceed  with  reference  to  the  general  proposition,  which  was  main- 
tained before  me  with  great  energy  and  learning,  viz.,  that  the 
doctrine  of  a  Court  of  Equity  was  this,  that  it  would  give  no  relief 
whatever  to  any  claimant  against  a  purchaser  for  valuable  con- 
sideration without  notice.  It  was  urged  upon  me  that  authority 
to  this  effect  was  to  be  found  in  some  recent  decisions  of  this 
Court,  and  particularly  in  the  case  decided  at  the  Bolls  of  The 
Attorney- Q-eneral  v.  Wilkins.  (a) 

I  undoubtedly  was  struck  with  the  novelty  and  extent  of  the 
doctrine  that  was  thus  advanced,  and  in  order  to  deal  with  the 
argument  it  becomes  necessary  to  revert  to  elementary  principles. 
I  take  it  to  be  a  clear  proposition  that  every  conveyance  of  an 
equitable  interest  is  an  innocent  conveyance  ;  that  is  to  say,  the 
grant  of  a  person  entitled  merely  in  equity  passes  only  that  which 
he  is  justly  entitled  to,  and  no  more.  If,  therefore,  a  person 
seised  of  an  equitable  estate  (the  legal  estate  being  outstanding), 
makes  an  assurance  by  way  of  mortgage  or  grants  an  annuity, 
and  afterwards  conveys  the  whole  estate  to  a  purchaser,  he  can 
grant  to  the  purchaser  that  which  he  has,  viz.,  the  estate  subject 
to  the  mortgage  or  annuity,  and  no  more.  The  subsequent  gran- 
tee takes  only  that  which  is  left  in  the  grantor.  Hence  grantees 
and  incumbrancers  claiming  in  equity  take  and  are  ranked  accord- 
ing to  the  dates  of  their  securities ;  and  the  maxim  applies,  '^  Qui 
prior  est  tempore  potior  est  jure."  The  first  grantee  is  potior  — 
that  is,  potentior.  He  has  a  better  and  superior  —  because  a  prior 
—  equity.  The  first  grantee  has  a  right  to  be  paid  first,  and  it  is 
quite  immaterial  whether  the  subsequent  incumbrancers  at 
the  *  time  when  they  took  their  securities  and  paid  their  *  216 
money  had  notice  of  the  first  incumbrance  or  not.  These 
elementary  rules  are  recognized  in  the  case  of  Brace  v.  DucJiess 
of  Marlborough^  (6)  and  they  are  further  illustrated  by  the  familiar 
doctrine  of  the  Court  as  to  tacking  securities.  It  is  well  known 
that  if  there  are  three  incumbrancers,  and  the  third  incumbrancer, 
at  the  time  of  his  incumbrance  and  payment  of  his  money,  had 

(a)  17  Beav.  2S5.  (6)  2  P.  Wms.  491. 
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no  notice  of  the  second  incumbrance,  then,  if  the  first  mortgagee 
or  incumbrancer  has  the  legal  estate,  and  the  third  pajs  him  off, 
and  takes  an  assignment  of  his  securities  and  a  conveyance  of  the 
legal  estate,  he  is  entitled  to  tack  his  third  mortgage  to  the  first 
mortgage  which  he  has  acquired,  and  to  exclude  the  intermediate 
incumbrancer.  But  this  doctrine  is  limited  to  the  case  where  the 
first  mortgagee  has  the  legal  title ;  for  if  the  first  mortgagee  has 
not  the  legal  title,  the  third  does  not  by  the  transfer  obtain  the 
legal  title,  and  the  third  mortgagee  by  payment  off  of  the  first 
acquires  no  priority  over  the  second.  Now  the  defence  of  a  pur- 
chaser for  valuable  consideration  is  the  creature  of  a  Court  of 
Equity,  and  it  can  never  be  used  in  a  manner  at  variance  with  the 
elementary  rules  which  have  already  been  stated.  It  seems  at 
first  to  have  been  used  as  a  shield  against  the  claim  in  equity  of 
persons  having  a  legal  title.  Bassett  v.  Nosworthy  (a)  is  if  not 
the  earliest,  the  the  best  early  reported' case  on  the  subject.  There 
the  plaintiff  claimed  under  a  legal  title,  and  this  circumstance, 
together  with  the  maxim  which  I  have  referred  to,  probably  gave 
rise  to  the  notion  that  this  defence  was  good  only  against  the  legal 
title.    But  there  appear  to  be  three  cases  in  which  the  use  of  this 

defence  is  most  familiar :  — 
*  217       *  First,  where   an  application  is  made  to  an  auxiliary 

jurisdiction  of  the  Court  by  the  possessor  of  a  legal  title, 
as  by  an  heir-at-law  (which  was  the  case  in  Bassett  v.  Nos- 
worthy^  (6))  or  by  a  tenant  for  life  for  the  delivery  of  title-deeds 
(which  was  the  case  of  WaUwyn  v.  Lee^  (c))  and  the  defendant 
pleads  that  he  is  a  bond  fide  purchaser  for  valuable  consideration 
without  notice.  In  such  a  case  the  defence  is  good,  and  the 
reason  given  is  that  as  against  a  purchaser  for  valuable  considera- 
tion without  notice  the  Court  gives  no  assistance ;  that  is,  no  assist- 
ance to  the  legal  title.  But  this  rule  does  not  apply  where  the 
Court  exercises  a  legal  jurisdiction  concurrently  with  Courts  of 
Law.  Thus  it  was  decided  by  Lord  Thurlow,  in  Williams  v. 
Lambe^  (d)  that  the  defence  could  not  be  pleaded  to  a  bill  for 
dower ;  and  by  Sir  J.  Leach,  in  Collins  v.  Archer^  (e)  that  it  was 
no  answer  to  a  bill  for  fines.    In  those  cases  the  Court  of  Equity 

(a)  Finch,  102 ;  S.  C.  Bassett  o.  Nosworthy,  2  White  &  T.  L.  C.  1. 
•    (6)  Finch,  102 ;  S.  C,  2  White  &  T.  L.  C.  1. 

(c)  9  Yes.  24.  (e)  1  R.  &  M.  284. 

(d)  8  B.  C.  C.  264. 
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was  not  asked  to  give  the  plaintiff  anj  equitable  as  distinguished 
from  legal  relief. 

The  second  class  of  cases  is  the  ordinary  one  of  several  pur- 
chasers or  incumbrancers  each  claiming  in  equity,  and  one  who  is 
later  and  last  in  time  succeeds  in  obtaining  an  outstanding  legal 
estate  not  held  upon  existing  trusts  or  a  judgment,  or  any  other 
legal  advantage  the  possession  of  which  may  be  a  protection  to 
himself  or  an  embarrassment  to  other  claimants.  He  will  not  be 
deprived  of  this  advantage  by  a  Court  of  Equity.  To  a  bill  filed 
against  him  for  this  purpose  by  a  prior  purchaser  or  incumbran- 
cer, the  defendant  may  maintain  the  plea  of  purchase  for  valuable 
consideration  without  notice ;  for  the  principle  is,  that  a 
Court  of  Equity  *  will  not  disarm  a  purchaser,  that  is,  will  *  218 
not  take  from  him  the  shield  of  any  legal  advantage.  This 
is  the  common  doctrine  of  the  tabula  m  naufragio. 

Thirdly,  where  there  are  circumstances  that  give  rise  to  an 
equity  as  distinguished  from  an  equitable  estate,  —  as,  for  example, 
an  equity  to  set  aside  a  deed  for  fraud,  or  to  correct  it  for  mistake, 
—  and  the  purchaser  under  the  instrument  maintains  the  plea  of 
purchase  for  valuable  consideration  without  notice,  the  Court  will 
not  interfere. 

Now  these  are  the  three  cases  in  which  the  defence  in  question 
is  most  commonly  found.  None  of  them  involve  the  case  that  is 
now  before  me. 

It  was  indeed  said  at  the  bar  that  the  defendants,  being  in  pos- 
session, had  a  legal  advantage  in  respect  of  the  possession,  of  which 
they  ought  not  to  be  deprived.  But  that  is  to  confound  the 
subject  of  adjudication  with  the  means  of  determining  it.  The 
possession  is  the  thing  which  is  the  subject  of  controversy,  and  is 
to  be  awarded  by  the  Court  to  one  or  to  the  other.  But  the  sub- 
ject of  controversy,  and  the  means  of  determining  the  right  to 
that  subject,  are  perfectly  different.  The  argument,  in  fact,  amounts 
to  this :  ^^  I  ought  not  to  be  deprived  of  possession,  because  I  have 
possession."  The  purchaser  will  not  be  deprived  of  any  thing 
that  gives  him  a  legal  right  to  the  possession,  but  the  possession 
itself  must  not  be  confounded  with  the  right  to  it. 

The  case  therefore  that  I  have  to  decide  is,  the  ordinary  case  of 
a  person  claiming  under  an  innocent  equitable  conveyance  that 
interest  which  existed  in  the  grantor  at  the  time  when  that  con- 
veyance was  made.    But,  as  I  have  already  said,  that  interest 

[169] 


*  218  CASES   IN   CHANGEBT. 

*  219   was  diminished  *  by  the  estate  that  had  been  previously 

granted  to  the  annuitant,  and  as  there  was  no  ground  for 
pretending  that  the  deed  creating  the  annuity  was  a  voluntary 
deed,  so  there  is  no  ground  whatever  for  contending  that  the 
estate  of  the  person  taking  under  the  subsequent  marriage  settle- 
ment is  not  to  be  treated  by  this  Court,  being  an  equitable  estate, 
as  subject  to  the  antecedent  annuity,  just  as  effectually  as  if  the 
annuity  itself  had  been  noticed  and  excepted  out  of  the  operation 
of  the  subsequent  instrument. 

I  have  no  difficulty,  therefore,  in  holding  that  the  plea  of  pur- 
chase for  valuable  consideration  is  upon  principle  not  at  all  appli- 
cable to  the  case  before  me,  even  if  I  could  take  notice  of  it  as 
having  been  rightly  and  regularly  raised. 

We  next  come  to  examine  the  authorities  upon  which  the  defence 
relies.  Now,  undoubtedly,  I  cannot  assent  to  some  observations 
which  I  find  attributed  to  the  Master  of  the  Rolls  in  the  report  of 
the  case  of  The  Attorney- General  v.  WiUcins^  (a)  but  to  the  deci- 
sion of  that  case,  as  explained  by  his  Honor  in  the  subsequent  case 
of  Colyer  v.  Finch,  (6)  I  see  no  reasonable  objection,  and  the  princi- 
ples that  I  have  here  been  referring  to  are  fully  explained  and  acted 
on  by  the  Master  of  the  Rolls  in  the  case  of  Colyer  v.  Finch.  (6) 
It  is  impossible,  therefore,  to  suppose  that  he  intended  to  lay 
down  any  thing  in  the  case  of  the  The  Attorney-  General  v.  Wil- 
kins  (a)  which  is  at  variance  with  the  ordinary  rules  of  the  Court 
as  I  have  already  explained  them,  or  which  could  give  countenance 
to  the  argument  that  has  been  raised  before  me  at  the  bar. 

*  220        *  I  have  consequently  no  difficulty  in  holding  that  the 

decree  of  his  Honor  the  Vice-Chancellor  is  right  upon  the 
grounds  on  which  he  placed  it  In  the  Court  below,  and  that  also  it 
would  have  been  right  if  he  had  considered  the  grounds  which 
have  been  urged  before  me  in  support  of  this  petition  of  rehearing. 
I  therefore  affirm  the  decree  and  dismiss  the  petition  of  rehear- 
ing ;  but  inasmuch  as  the  plaintiff  sues  infarmd  pauperis,  of  course 
it  must  be  dismised  without  costs. 

Mr,  Pearson,  for  the  appellant,  asked  for  a  return  of  the  deposit. 

The  Lord  Chancellor.  —  I  think  that  the  respondent  should 

(a)  17  Beav.  286.  (6)  19  Beav.  600. 
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have  the  benefit  of  the  deposit.^  You  purchase  the  liberty  of 
coming  here  by  the  deposit.  I  do  not  think  that  I  can  give  the 
appellant  any  further  costs  against  you,  but  I  can  give  him  the 
benefit  of  the  deposit  which,  according  to  the  rules  of  the  Court, 
you  have  made ;  therefore  the  deposit  will  be  given  to  him,  unless 
it  exceeds  the  costs  of  the  appeal. 


♦HUNT  V.  HUNT.  *221 

1861.    December  17,  18.     1862.    January  11.     Before  the  Lord  Chancellor 

Lord  Westbury. 

A  oovenant  on  the  part  of  a  husband  in  a  separation  deed,  that  it  should  be 
lawful  for  the  wife  to  live  separate  and  apart  from  him,  and  that  he  would 
not  compel  her  to  cohabit  with  him  by  any  legal  proceedings,  held,  enforce- 
able in  equity  by  an  injunction  against  proceedings  in  the  Divorce  Court  for 
the  restitution  of  conjugal  rights.' 

Tqis  was  an  appeal  from  the  refusal  of  the  Master  of  the  Bolls 
to  grant  an  injunction  to  restrain  proceedings  on  the  part  of  the 
defendant  for  the  restitution  of  conjugal  rights,  which  proceedings 
were  in  violation  of  a  covenant  entered  into  by  the  defendant  in 
a  separation  deed. 

The  plaintiflFs  were  Emily  Mary  Hunt,  the  wife  of  the  defendant, 
by  a  next  friend,  and  George  Westrup  and  Robert  John  Westrup, 
the  trustees  of  the  separation  deed. 

That  deed  was  dated  the  30th  of  April,  1860,  and  made  between 
the  defendant  Richard  Hunt  of  the  first  part,  the  plaintiff  Emily 
Mary  Hunt  of  the  second  part,  and  the  plaintiffs  George  Westrup 
and  Robert  John  Westrup  of  the  third  part.  It  recited  that 
unhappy  differences  had  arisen  and  subsisted  between  the  defend- 
ant Richard  Hunt  and  the  female  plaintiff  Emily  Mary  Hunt,  by 
reason  whereof  they  had  agreed  at  her  request  to  live  separately 
and  apart  from  each  other  for  the  future,  and  to  enter  into  the 

>  See  1  Dan.  Ch.  Pr.  (4th  Am.  ed.)  42. 

'  See  S.  C,  31  Beav.  89;  1  Dan.  Ch.  Pr.  (4th  Am.  ed.)  558;  Brown  v. 
Brown.  L.  R.  7  Eq.  185,  V.  C.  M. ;  Williams  v.  Baily,  L.  R.  2  Eq.  731 ; 
Kitchin  v.  Kitchin,  19  L.  T.  N.  S.  674,  V.-C.  J. ;  Kerr  Inj.  506. 
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• 

arrangement  intended  to  be  effected  by  the  deed.  The  deed 
witnessed  that  in  pursuance  of  the  said  agreement  on  the  part  of 
the  defendant,  and  in  consideration  of  the  covenants  thereinafter 
contained  on  the  part  of  the  male  plaintiffs,  the  defendant  for 
himself,  his  heirs,  executors,  and  administrators,  covenanted  with 
the  male  plaintiffs,  their  executors,  administrators,  and  assigns, 

that  it  should  be  lawful  for  the  female  plaintiff  from  time 
*222    to  time,  and  at  *all  times  thereafter  to  live  separate  and 

apart  from  the  defendant  in  such  sort  and  manner  as  if  she 
were  sole  and  unmarried,  and  that  the  defendant  would  not  compel 
nor  endeavour  to  compel  her  to  cohabit  or  live  with  him  by  any 
legal  proceeding  or  otherwise  howsoever,  and  that  she  the  female 
plaintiff  should  be  absolutely,  and  to  all  intents  and  purposes  what- 
soever, freed  and  discharged  from  the  power,  command,  will, 
restraint,  authority,  and  government  of  the  defendant,  and  that  he 
would  not  at  any  time  thereafter,  under  any  pretence  whatsoever, 
sue  or  prosecute  any  person  or  persons  for  receiving,  harbouring,, 
protecting,  or  assisting  the  female  plaintiff,  or  ill-treat  or  use  or 
offer  any  violence  or  restraint,  to  her  person,,  or  molest,  annoy, 
harass,  interrupt,  or  disturb  her  in  her  way  of  living  or  in  her 
liberty  or  freedom  of  going  to  or  staying  in  or  returning  from  such 
place  or  places  as  she  should  think  fit  or  otherwise  howsoever ; 
and  also  that  it  should  be  lawful  for  the  female  plaintiff  from 
thenceforth  to  have,  take,  and  enjoy,  to  her  own  separate  and  abso- 
lute use,  notwithstanding  her  coverture,  all  such  jewels,  plate, 
furniture,  clothes,  linen,  wearing  apparel,  ornaments,  articles, 
and  things  whatsoever  as  had  been  or  at  any  time  or  times  there- 
after should  be  bequeathed  or  given  to  her  or  which  she  might 
derive  as  of  kin  to  any  person  or  persons,  or  might  purchase,  or 
which  were  or  should  be  in  any  manner  hers  or  reputed  hers,  or 
which  she  should  save  for  her  separate  use  from  the  provision 
made  by  the  separation  deed,  or  which  she  might  derive  from  any 
settlement,  will,  or  other  instrument  either  already  made  or  there- 
after to  be  made  or  otherwise,  and  from  time  to  time  by  deed  or 
will,  or  from  hand  to  hand,  to  sell,  give  away  ;  or  dispose  of  the 
same ;  and  that  the  defendant  would  forthwith  deliver  to  the 
female  .plaintiff  such  of  the  said  articles  and  things  as  were  then 

in  his  custody,  and  that  if  she  should  depart  this  life  in  the 
*  223    lifetime  of  the  defendant,  *  the  defendant  would  permit  her 

will,  or  any  writing  in  the  nature  of  or  purporting  to  be  her 
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will,  or  a  codicil  or  codicils  thereto,  to  be  proved  in  the  proper 
Court  by  the  person  or  persons  to  be  therein  named  and  appointed 
the  executor  or  executors  thereof;  and  that  if  she  should  not 
name  an  executor  or  executors  of  her  will,  or  such  executor  or 
executors  should  die  in  her  lifetime  or  refuse  to  prove  her  said  will 
or  to  act  in  the  executorship  thereof,  or  if  she  should  die  intestate 
as  to  all  or  any  part  of  the  estate  and  effects  by  the  deed  directed 
to  be  to  or  for  her  separate  use  or  disposal,  the  defendant  would 
permit  administration  to  be  taken  out  by  the  person  or  persons 
who  would  be  entitled  thereto  if  the  defendant  were  then  dead, 
leaving  her  him  surviving,  and  would  permit  her  said  estate  and 
effects,  or  any  part  thereof,  of  which  she  should  die  intestate,  to  be 
distributed  as  the  same  would  be  if  the  defendant  were  then  dead, 
leaving  her  him  surviving. 

There  were  other  covenants  for  the  enjoyment  by  the  wife  of 
future  property  coming  to  her  by  will,  descent,  or  otherwise,  and 
for  securing  to  her  the  care  and  management  of  the  education  of 
the  child  or  children  with  whom  she  might  be  then  enceinte^  until 
such  child  or  children  should  have  attained  the  age  of  seven  years 
(subject  to  limited  access  to  such  child  or  children  on  the  defend- 
ant's part  on  the  footing  therein  detailed)  and  for  the  subsequent 
the  residence  of  such  child  or  children,  with  a  proviso  that  in  case  of 
breach  of  any  of  the  covenants  thereinbefore  contained  the  defend- 
ant, his  heirs,  executors,  or  administrators,  would  or  should  for 
every  such  breach  pay  or  cause  to  be  paid  to  the  covenantees  the 
sum  of  100/.  as  and  by  way  of  liquidated  damages  ;  and,  further, 
that  the  defendant,  his  heirs,  executors,  administrators,  or  assigns, 
would  or  should  pay  or  cause  to  be  paid  to  the  trustees  the  annual 
sum  of  300Z. 

*The  deed  contained  a  covenant  on  the  part  of  trus-  *224 
tees  with  the  defendant,  in  consideration  of  the  sum  of  lOOZ. 
paid  by  him  to  them  and  of  the  covenants  thereinbefore  contained 
on  the  part  of  the  defendant,  that  the  female  plaintiff  would  not 
at  any  time  thereafter  molest  or  disturb  the  defendant  and  should 
not  nor  would  compel  nor  endeavour  to  compel  him  to  cohabit  or 
live  with  her  by  any  legal  proceeding  or  proceedings  or  otherwise 
howsoever,  and  that  they  would  from  time  to  time  and  at  all  times 
thereafter  indemnify  the  defendant,  his  heirs,  executors,  adminis- 
trators, and  his  and  their  estates  and  effects,  of,  from,  and  against 
all  and  eveiy  the  debts  and  liabilities  of  the  female  plaintiff. 
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On  the  6th  of  April,  1861,  the  defendant  commenced  a  suit 
against  the  plaintiff,  Mrs.  Hunt,  in  the  Divorce  Court  for  the  resti- 
tution of  conjugal  rights,  by  a  petition  stating  that  on  the  19th  of 
March,  1860,  Mrs.  Hunt,  without  any  reasonable  or  lawful  excuse, 
left  the  defendant's  house,  and  had  ever  since  refused  and  still 
refused  to  return  to  cohabitation  with  him,  or  to  treat  him  with 
conjugal  affection,  and  praying  that  Mrs.  Hunt  might  be  ordered  to 
return  to  the  defendant's  home  and  treat  him  with  conjugal  affec- 
tion. 

Mrs.  Hunt,  by  her  answer  in  the  suit  for  restitution,  stated  the 
covenant  entered  into  by  the  defendant  not  to  compel  or  endeavour 
to  compel  her  to  cohabit  or  live  with  him. 

On  the  22nd  of  May,  1861,  on  the  motion  of  Mr.  Hunt,  the 
Divorce  Court  ordered  that  Mrs.  Hunt's  answer  should  be  reformed 
by  striking  out  the  paragraph  which  stated  the  above  covenant. 

The  bill  prayed  that  the  defendant  might  be  restrained 
*225  *by  injunction  from  prosecuting  the  suit  in  the  Divorce 
Court,  and  from  commencing  or  prosecuting  any  other  suit 
or  legal  proceeding  for  the  purpose  of  compelling  the  plaintiff  Mrs. 
Hunt  to  cohabit  or  live  with  him,  and  from  otherwise  compelling  or 
endeavouring  to  compel  the  last-named  plaintiff  to  cohabit  or  live 
with  him  ;  and  that,  if  necessary  or  proper,  the  trusts  of  the  deed 
of  the  30th  of  April,  1860,  might  be  carried  into  execution  and  the 
covenants  performed  by  and  under  the  decree  and  direction  of  the 
Court,  and  for  general  relief. 

Mr.  Lloyd  and  Mr.  Wickens  supported  the  appeal. 

The  Solicitor- Q-eneral  (Sir  R.  Palmer)  and  Mr.  Waller  were 
for  the  respondent. 

The  following  authorities  were  referred  to :  Sanders  v.  Bod- 
tt^^y?  (^)  Wilson  V.  Wilson^  (6)  Mortimer  v.  Mortimer,  (c)  Bate- 
man  V.  Lady  Boss,  (d)  Warrender  v.  Warrender,  (e)  Legard  v. 
Johnson,  (jg)  Westmeath  v.  Westmeath,  (A)  St.  John  v.  St.  John,  (%) 

(a)  16  Beav.  207. 

(6)  U  Sim.  406;  S.  C,  1  H.  L.  Cm.  688;  S.  C,  6  H.  L.  Cm.  40. 

(c)  2  Hagg.  Consist  R.  310.  ig)  8  Vea.  362. 

(d)  1  Dow,  235.  (A)  Jac.  126. 
(0  2  01.  &  Fin.  627.                                    (i)   11  Vea.  632. 
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Hope  V.  Hopey  (a)  Vannttart  v.  Vanaittart^  (6)  Worrcdl  v.  Jacob j  (c) 
Frampton  v.  jPramptcm,  (cT)  Fletcher  v.  Fletcher ^  (e)  and  20  &  21 
Vict  c.  86.  ig) 

The  Lord  Chancellor.  —  I  do  not  mean  on  the  present  occa- 
sion finally  to  dispose  of  this  application  ;  but  as  I  regard 
it  as  one  of  the  *  most  important  motions,  if  not  the  most  *  226 
important,  that  has  yet  come  before  me  judicially,  I  wish  to 
state  the  manner  in  which  it  now  strikes  me.  The  difficulty  that 
I  feel  is  not  so  much  from  any  thing  inherent  in  the  subject,  as 
from  the  manner  in  which  it  has  been  spoken  of,  discussed,  and 
treated  by  a  long  series  of  Judges  of  the  greatest  eminence  and 
authority,  during  a  very  considerable  time. 

In  the  discussion  of  this  matter,  I  think  that  two  cautions  must 
be  observed.  The  first  is  not  to  confound  the  religious  view  of  the 
question  with  that  view  which  alone  ought  to  be  taken  in  Courts 
sitting  to  administer  justice  according  to  civil  law.  I  think  that  I 
detect  in  a  great  deal  that  has  been  said  and  written  upon  this 
matter,  some  confusion,  arising  from  a  desire  to  regard  the  subject 
in  a  religious  rather  than  a  civil  point  of  view.  The  second  cau- 
tion is,  that  we  must  not  forget  the  different  state  of  ecclesiastical 
law  as  it  existed  in  this  country  before  and  after  the  Reformation, 
and  it  is  more  particularly  to  a  want  of  the  latter  consideration 
that  I  think  we  shall  find  a  good  deal  of  the  reasoning  and  many 
of  the  observations  that  have  been  used  and  extensively  circulated 
in  the  opinions  of  Judges  in  relation  to  this  subject  are  due. 
Before  the  Reformation,  as  we  all  know,  marriage  was  regarded 
by  the  Church,  and  therefore  regarded  by  the  law,  as  a  sacrament. 
It  was  a  contract  of  the  highest  possible  religious  obligation.  All 
its  duties  and  the  obligations  which  it  created  were  matters  of 
ecclesiastical  cognizance,  and  above  all,  it  is  to  be  recollected,  if  I 
am  not  mistaken,  that  the  duty  of  cohabitation  —  the  primary 
duty  arising  from  the  contract  —  was  enforced  by  the  spiritual 
tribunal,  by  spiritual  punishments,  acting  as  they  did  pro  salute 
animcB.  It  was  therefore  quite  correct  to  say  anterior  to 
the  Reformation,  in  speaking  of  the  policy  of  the  law,  *  that   ^  227 

(a)  4  De  G.,  M.  &  6.  828. 

(6)  2  De  G.  &  J.  249 ;  S.  C,  4  Jur.  (N.  S.)  619. 

(c)  3  Meriv.  268.  (c)  2  Cox,  99. 

(d)  4  Beav.  287,  293.  (g)  Secta.  7, 17. 
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voluntary  separations  were  forbidden  by  law,  and  that  con- 
tracts made  for  giving  eflFect  to  voluntary  separations  were  there- 
fore invalid,  as  being  contrary  to  the  policy  —  that  is,  contrary  to 
the  prohibition  —  of  the  law.  But  then  came  the  Reformation 
and  the  Statute  of  Henry  VIH.,  which,  providing  for  that  which 
unhappily  never  took  place,  the  revision  of  the  common  law, 
enacted  that  the  rules  of  the  ecclesiastical  law  should  prevail,  as 
far  as  they  were  not  contrary  to  the  common  law.  The  ecclesias- 
tical law  and  the  rules  and  doctrines  of  the  Courts  Christian,  were 
therefore  subordinated  to  the  common  law,  and  what  the  common 
law  did  not  prohibit  in  the  ordinary  relations  of  life,  could  no  longer 
be  dealt  with  as  an  offence  by  the  ecclesiastical  law.  As  expressed 
by  one  of  our  older  writers,  the  ecclesiastical  law  was  thenceforth 
put  8tib  graviore  lege.  Then,  by  the  common  law,  voluntary  sepa- 
rations, that  is,  the  cessation  by  mutual  agreement  of  the  consor- 
tium vitce  of  matrimony,  was  not  a  thing  forbidden,  prohibited,  or 
in  any  manner  made  the  subject  of  punishment.  It  seems  to  me, 
therefore,  impossible,  to  say  after  the  Reformation,  as  a  general 
proposition,  that  voluntary  separations  were  contrary  to  the  policy 
of  the  law.  It  certainly  was  perfectly  true  that  inasmuch  as  the 
whole  jurisdiction  on  the  subject  of  marriage  remained  vested  in 
the  Courts  Christian,  and  the  power  of  instituting  suits  for  the 
restitution  of  conjugal  rights  was  retained  by  those  Courts,  and 
inasmuch  as  those  Courts  would  not  permit  a  contract  of  voluntary 
separation  to  be  pleaded  in  bar  of  the  right  to  interfere,  as  they 
refused  to  countenance  any  separation  that  had  not  been  pro- 
nounced by  the  authority  of  a  spiritual  Court,  it  was  perfectly  true 
to  say  that  deeds  of  separation  remained  forbidden,  that  is,  were 
treated,  as  of  no  avail  by  the  ecclesiastical  law ;  and  in  that  sense, 
and  in  that  sense  alone,  could  it  continue  to  be  rightly  said 
*  228  that  separation  was  contrary  to  the  *  policy  of  the  law.  But 
there  being  nothing  to  prohibit  deeds  of  separation  in  the 
common  law  at  a  very  early  period  (how  early  it  is  impossible  now 
to  ascertain),  and  as  the  printed  books  of  precedents  go  back  a 
very  considerable  period,  and  we  find  in  those  books  printed  copies 
of  the  forms  of  deeds  of  separation,  which  differ  in  little  or  nothing 
from  those  that  are  now  in  use,  we  are  warranted  from  finding  a 
deed  treated  and  spoken  of  as  an  ordinary  contract  ifi  concluding 
that  at  a  very  early  period  deeds  of  separation,  with  the  covenants 
contained  therein,  were  recognized  and  treated  as  contracts  capable 
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of  being  enforced  at  common  law.  There  was,  however,  for  a  very 
long  period,  still  a  great  reluctance  to  recognize  them  to  their  full 
extent.  That  reluctance,  as  I  have  already  obser\*ed,  I  think  par- 
took in  a  great  measure  of  religious  principle,  and  was  derived 
from  religious  impressions,  and  accordingly  there  has  been  a 
gradual  advance  in  the  doctrine  of  the  validity  of  these  deeds  of 
separation. 

The  language  of  Lord  Eldon  undoubtedly  has  been  very  un- 
favourable to  these  deeds.  The  decisions  of  Lord  Eldon,  save  so 
far  as  he  treated  as  null  and  void  a  provision  for  future  separation, 
have  not  been  correspondent  to  his  language,  for  they  have  recog- 
nized the  validity  of  these  deeds.  The  matter  was  brought  in 
point  of  fact  to  an  issue  that  has  always  appeared  to  me  to  involve 
the  whole  subject  to  the  fullest  extent,  both  at  law  and  in  equity, 
in  the  case  of  Wilson  v.  WUsanj  (a)  for  the  peculiarity  of  that  case 
was  this :  that  a  Court  of  Equity  was  called  upon  to  recognize  and 
to  decree  the  performance  of  an  executory  agraement  to  enter  into 
a  deed  of  separation ;  and  therefore  the  most  favourable  oppor- 
tunity was  presented  to  those  who  could  insist  upon 
*  deeds  of  this  description  being  contrary  to  the  policy  of  *  229 
the  law  to  contend,  under  the  protection  of  the  peculiar 
doctrine  of  this  Court,  that  this  Court  ought  not  to  be  auxiliary  or 
to  lend  its  aid  in  any  manner  whatever  to  carrying  such  an  execu- 
tory contract  into  effect.  It  might  be  said,  that,  if  the  deed  has 
been  perfected  and  has  assumed  a  legal  shape,  a  Court  of  Equity 
would  be  bound  to  leave  it  to  its  legal  operation,  but  that  a  suit  for 
specific  performance  was  an  appeal  to  the  peculiar  extraordinary 
jurisdiction  of  this  Court,  and  that  if  there  was  any  doubt  as  to  the 
validity  of  such  a  contract  with  regard  to  it  being  in  conformity 
with  the  policy  of  the  law,  it  would  be  the  duty  of  a  Court  of  Equity 
to  abstain  from  decreeing  the  specific  performance  of  any  such 
agreement.  Notwithstanding  that  obvious  view  of  the  subject,  the 
Yice-Chancellor  and  Lord  Cottenham,  and  ultimately  the  House 
of  Lords,  to  whose  determination  we  are  bound  to  bow  in  this 
matter  as  if  to  a  statute  of  the  realm,  have  determined  that  execu- 
tory contracts  of  that  description  could  be  properly  carried  into 
effect.    But  the  decision  does  not  rest  there,  because  it  involves 


• 


(a)  1  H  L.  Gas.  638,  and  6  H.  L.  Caa.  40. 
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the  mode  of  giving  effect  to  the  contract,  and  it  determined  this, 
that  a  covenant  by  the  husband  not  to  sue  for  the  restitution  of 
conjugal  rights  was  a  usual  covenant,  and  therefore  an  integral 
valid  portion  of  a  deed  of  separation,  and  that  the  executory  con- 
tract entered  into  between  the  parties  involved  the  right  of  the 
individual  insisting  on  the  benefit  of  that  contract  to  have  such  a 
covenant  inserted.  Of  course  it  would  be  a  mere  mockery  if  a 
Court  of  justice  could  be  supposed  capable  of  requiring  a  provision 
to  be  inserted  in  a  deed,  which  provision  was  contrary  to  the  law, 
or  invalid  by  the  law,  or  at  variance  with  what  is  commonly  denom- 
inated the  policy  of  the  law^;  that  is  to  say,  considerations  of 
such  general  and  universal  public  utility  as  should  as  matter 

of  sound  reason  regulate  tlie  proceedings  of  Courts  of 
*  230   *  justice.    That,  however,  has  been  determined,  and  if  we 

are  bound  by  this  decision,  which  confessedly  we  are,  there 
remains  one  single  inquiry  only,  namely,  What  effect  is  to  be  attrib- 
uted to  that  covenant,  that  is  to  say,  in  what  manner  is  that 
covenant  to  be  executed  by  the  law  ? 

Now,  the  contention  that  has  been  made  on  the  part  of  the 
respondent  in  this  matter,  is  of  this  nature :  he  says,  the  covenant 
is  not  to  be  construed  according  to  its  plain  import,  or  to  have 
effect  given  to  it  to  t)ie  extent  of  its  indisputable  meaning.  It 
imports  an  engagement  by  the  husband  not  to  sue,  and  therefore, 
in  truth  and  in  reason,  involves  a  disability  to  sue.  But  it  is  said 
we  ought  not  to  construe  the  covenant  as  involving  that  disability 
or  that  obligation,  but  that  we  ought  to  attribute  to  the  whole 
thing  a  meaning  which  renders  it  ridiculous  and  absurd,  namely, 
that  the  husband  is  left  at  liberty  to  sue,  and  is  only  to  be  amerced 
in  such  a  pecuniary  sum  as  shall  be  the  measure  of  the  damage 
sustained  by  the  other  party  for  the  breach  of  his  covenant  in 
instituting  that  suit.  It  is  admitted,  however,  by  the  counsel  for 
the  defendant,  that  if  the  husband  does  sue,  and  if  the  deed  be 
(as  unquestionably  it  is)  no  answer  to  the  suit  in  the  Ecclesi- 
astical Court,  there  must  be  a  decree  of  restitution,  and  that 
that  decree  will  annul  the  deed.  It  follows,  therefore,  as  a  most 
obvious  consequence,  that  if  the  civil  tribunals  abstain  from  giving 
effect  to  this  contract  and  leave  the  husband  to  defeat  it  in  the 
manner  proposed,  the  practical  result  will  be  this,  that  the  deed  of 
separation,  instead  of  being  a  binding  contract  unless  both  parties 
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agree  in  putting  an  end  to  it,  is  a  deed  existing  only  at  the  pleasure 
of  either  party.  If  the  husband  can  sue  ad  IMtum,  and  there  is 
no  answer  by  the  deed  to  the  suit,  the  deed  is  a  nullity. 

*  Whatever  consideration,  therefore,  may  have  been  given  *  231 
to  the  husband,  however  great  may  be  the  moral,  the  civil, 
or  even  the  religious  considerations  for  the  contract,  the  contract, 
if  the  law  be  in  this  condition,  is  utterly  defeated  whenever  the 
husband  chooses  to  have  recourse  to  the  Ecclesiastical  Court.  But 
if  this  be  the  impotent  result  of  the  determination  in  the  House  of 
Lords,  then  the  argument  was  a  mockery,  and  the  decision  was  a 
mere  mockery.  It  is  true  that  the  infirmity  of  the  process  in 
Courts  of  Common  Law  prevents  those  tribunals  from  giving  that 
effect  to  agreements  of  this  nature  which  would  ensure  a  remedy 
to  the  injured  party  coextensive  with  the  nature  of  the  contract, 
and  therefore  it  was  that  the  Courts  of  Equity,  supplying  as  they 
do  in  so  many  instances  the  defects  of  the  common  law  in  not 
attaining  to  the  full  measure  of  natural  justice,  have  supplied, 
partly  by  their  injunctions  and  partly  by  decrees  for  specific  per- 
formance, the  infirmity  and  imperfect  nature  of  the  relief  which  is 
given  in  a  Court  of  Common  Law,  for  it  would  be  a  preposterous 
thing  to  allow  the  husband  with  impunity  to  sue  in  the  Court 
Ecclesiastical,  and  thereby  to  defeat  the  whole  of  the  contract,  and 
then  to  tender  to  the  injured  party  whose  rights  and  stipulations 
had  been  thus  derided  the  mere  compensation  which  pecuniary 
damages  assessed  by  a  jury  might  afford. 

The  practical  question  therefore  in  this  state  of  the  law  which  I 
feel  that  I  have  to  consider  is  merely  this :  Is  this  covenant  such 
a  contract  as  consistently  with  the  rules  and  principles  of  a  Court 
of  Equity  ought  to  be  preserved  and  kept  from  violation  and 
breach  by  the  injunction  of  the  Court  ?  That  is,  in  point  of  fact, 
—  in  a  different  form  of  expression  not  very  accurate,  but  suffi- 
ciently accurate  for  the  purpose, —  Is  this  a  contract  which  by  a 
Court  of  Equity  ought  to  be  specifically  performed  ?  Now 
specific  performance  is  *  granted  where  that  remedy  is  *  282 
required  by  the  nature  of  the  contract ;  that  is,  when  the 
remedy  given  by  a  Court  of  Law  is  imperfect  and  inadequate  to 
fulfil  and  reach  the  real  intent  and  object  of  the  parties.  I  have 
no  doubt  therefore  at  present  that,  both  with  reference  to  the 
reason  of  the  thing,  namely,  the  necessity  of  this  Court's  interven- 
tion to  prevent  the  contract  from  being  annulled,  and  with  refer- 
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ence  also  to  the  mode  in  which  the  jurisdiction  of  this  Court  has 
been  exercised, —  as,  for  example,  the  mode  in  which  the  Court  has 
dealt  with  engagements  not  to  carry  on  trade  in  particular  districts 
where  such  engagements  have  been  protected  by  covenants  and  a 
penalty,  or  by  a  covenant  terminating  in  liquidated  damages,  and 
the  manner  in  which  the  Court  has  interfered  to  compel  the 
specific  performance  of  similar  engagements  entered  into  in  the 
articles  of  clerks  or  apprentices,  —  I  have  no  doubt,  I  say,  of 
the  power  of  the  Court,  or  of  the  duty  of  the  Court,  having  regard 
to  these  instances  of  the  exercise  of  its  jurisdiction,  to  interfere  by 
its  injunction  and  restrain  the  breach  of  this  covenant.  .  No  other 
conclusion  can  possibly  be  arrived  at  without  involving  ourselves  in 
the  moral  absurdity  of  in  terms  pretending  to  declare  a  contract 
binding  and  refusing  to  extend  to  it  the  only  remedy  and  the  only 
mode  of  execution  that  can  secure  to  the  contracting  parties  the 
real  benefit  of  the  covenant,  that  is,  by  injunction.  It  has  been 
said,  on  the  part  of  the  defendant,  that  he  must  admit  that  this 
contract  and  the  covenant  contained  in  it  are  legal  and  operative 
at  law.  I  am  therefore  called  upon  to  give  the  appropriate  remedy 
peculiar  to  this  Court  for  the  purpose  of  carrying  into  effect  a 
confessedly  legal  obligation  where  the  ordinary  remedy  given  by  a 
Court  of  Law  is  insufficient  to  effectuate  the  real  object  of  the 
parties.  I  know  but  of  one  principle  that  is  to  regulate  the  Court 
upon  that  subject      Tliat  principle  is  but  a  common  one  that 

equitas  sequitur  legem.  If  this  covenant  be  a  binding 
*  233    *  and  legal  obligation  in  a  Court  of  Law,  it  is  a  binding  and 

legal  obligation  in  a  Court  of  Equity,  and  I  am  unable 
therefore  to  listen  effectually  to  reasonings  and  observations 
founded  on  the  supposed  policy  of  the  law  from  whatever  quarter, 
in  whatever  language  or  in  whatever  judgment  those  reasonings 
and  obsei'vations  may  be  found. 

The  long  series  of  eminent  Judges  whose  observations  preceded 
the  determination  of  the  House  of  Lords  are  not  to  be  weighed  in 
tlie  balance  against  the  authority  of  that  judgment ;  and,  if  they  are 
overborne  or  overruled  by  that  judgment,  they  can  no  longer  be 
cited  with  propriety  to  induce  the  Court  to  refuse  to  give  effect  to 
the  clear  principle  and  determination  involved  in  that  judgment ; 
but  I  see  in  it  no  departure  from  principle,  voluntary  separation 
being  no  offence  by  the  common  law,  however  it  may  be  regarded 
in  a  religious  point  of  view. 
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If  it  is  not  to  be  regarded  as  a  civil  offence  against' society,  then 
the  power  to  institute  a  suit  for  the  restitution  of  conjugal  rights 
is  nothing  in  the  world  more  than  a  private  remedy  and  a  pt^ivate 
right  belonging  to  the  husband.  The  general  maxim  applies, 
"  Quilibet  potest  renunciare  juri  pro  se  introducto."  I  beg  atten- 
tion to  the  words  "  pro  se,"  because  they  have  been  introduced 
into  the  maxim  to  show  that  no  man  can  renounce  a  right  of  which 
his  duty  to  the  public  and  the  claims  of  society  forbid  the  renun- 
ciation. But  if  this  voluntary  separation  is  a  state  of  things 
which  by  the  consent  of  the  parties  may  be  created,  and  created 
without  offence,  then  it  falls  within  the  scope  and  ambit  of  the 
ordinary  power  of  contracting,  and  there  can  be  no  difficulty  upon 
principle  or  upon  the  ground  of  the  policy  of  the  law  as  to  the 
validity  of  such  a  contract. 

These  d  priori  reasonings  are,  however,  altogether  *  re-  *  234 
moved  by  authoritative  decision,  for  if  it  be  ever  possible 
to  find  a  judgment  directly  and  conclusively  upon  the  very  subject 
before  the  Court,  none  could  be  found  more  conclusive  or  more 
cogent  than  the  series  of  determinations  arrived  at  by  the  House 
of  Lords.  And  notwithstanding  the  fact  that  some  of  the  noble 
and  learned  lords  who  concurred  in  them  declined  at  the  moment 
to  recognize  the  conclusion  which  they  involve,  yet  it  is  impossible 
to  circumscribe  that  judgment  by  any  of  the  words  used  in  the 
speeches  of  the  learned  and  noble  lords  who  addressed  the  House. 
That  judgment  remains  a  binding  law  upon  all  tribunals ;  they  are 
bound  to  carry  it  to  its  legitimate  consequences  and  effects,  and 
upon  its  authority  I  at  present  feel  myself  compelled  to  give  effect 
to  this  covenant. 

I  was  desirous  of  examining  what  had  been  done  in  the  Court 
of  Divorce,  for  I  thought  it  possible  that  witnesses  might  have 
been  examined,  and  that  the  wife  might  have  taken  the  chance  of 
raising  a  case  there,  and  that  when  that  had  failed  she  had  resorted 
to  this  Court ;  but  I  do  not  find  any  thing  of  that  kind  in  the  affi-- 
davit  that  has  been  laid  before  me,  and,  although  that  affidavit  may 
suggest  matter  for  grave  -consideration  at  the  hearing  of  this  cause 
when  the  question  of  costs  is  to  be  disposed  of,  I  find  no  sufficient 
reason  in  that  affidavit  to  deny  to  the  wife  the  interposition  of  this 
Court  upon  the  ground  of  laches  or  delay. 

Unless,  therefore,  I  mention  this  matter  on  the  first  day  of  next 
term,  the  injunction  will  be  granted.    I  reserve  to  myself  until 
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that  time  the  opportunity  of  further  examining  it,  but  I  think  it 

right  to  make  an  intermediate  order  suspending  all  proceedings  in 

'  the  Court  of  Divorce  until  the  second  of  next  term,  and  unless 

*  235    I  mention  the  matter  with  a  diflTerent  view  from  *  that 

which  at  present  I  am  obliged  to  entertain,  it  will  be  con- 
sidered that  the  injunction  prayed  for  in  the  bill  will  be  granted  in 
the  usual  manner. 

1S62.    January  11. 

The  Lord  Chancellor.  —  The  importance  of  this  case,  and  the 
great  respect  due  to  the  judgment  of  the  Master  of  the  Rolls,  have 
induced  me  to  reconsider  it  during  the  recess ;  but  I  find  no  reason 
for  changing  the  opinion  which  I  partly  expressed  at  the  conclu- 
sion of  the  argument.  The  injunction  now  asked  for  seems  to  be 
the  necessary  consequence  of  principles  which  have  been  established 
by  the  highest  authority.  It  is  well  settled  in  Courts  of  Law,  that 
deeds  of  separation  are  good  and  valid.  Mutual  covenants  by  the 
husband  and  trustees  of  the  wife  that  neither  shall  sue  the  other 
for  the  restitution  of  conjugal  rights  are  properly  and  usually 
inserted  in  such  deeds  of  separation.  If  such  covenants  were 
against  the  policy  of  the  law,  the  deed  of  separation  itself  would 
be  invalid  and  void ;  but,  on  the  contrary,  it  is  settled  that  an 
action  may  be  maintained  on  such  covenants.  In  equity,  the 
validity  of  deeds  of  separation  is  also  established ;  and,  further,  it 
has  been  decided  by  the  House  of  Lords  that  an  agreement  to 
execute  a  deed  of  separation  will  be  specifically  performed,  and 
that  a  covenant  not  to  sue  for  restitution  of  conjugal  rights  is  a 
proper  constituent  part  of  such  a  deed. 

The  argument  before  me  on  the  part  of  the  defendant  admits  the 
legal  validity  of  the  deed,  and  that  an  action  at  law  might  be 
maintained  for  breach  of  the  covenant  not  to  sue  for  restitution  ; 
but  it  is  contended  that  an  injunction  ought  not  to  be  granted  to 
restrain  the  breach  of  the  covenant.  It  is  proved  that  the  Court 
of  Divorce,  according  to  the  interpretation  which  rightly  or 

*  236    wrongly  *  it  has  put  on  the  statute  creating  it,  will  not 

recognize  a  deed  of  separation,  or  permit  it  to  be  pleaded  in 
bar  of  a  suit  for  restitution.  Such  was  the  rule  of  the  Ecclesias- 
tical Court,  as  is  clearly  shown  by  Sir  W.  Scott  in  the  case  of 
Mortimer  v.  Mortimer,  (a)     But  an  action  at  law  for  damages  for 

(a)  2  Hagg.  Coniist.  R.  810. 
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breach  of  the  covenant  not  to  sue  for  restitution  is  a  most  feeble 
and  inadequate  remedy,  and  unless  therefore  the  agreement  in- 
volved in  the  covenant  can  be  enforced  in  this  Court  by  means  of 
an  injunction  restraining  its  breach,  it  follows  that  a  deed  of  sepa- 
ration, whatever  may  have  been  the  consideration  given  for  it, 
may  be  set  aside  and  annulled  at  the  pleasure  of  either  party.  A 
large  sum  of  money  may  have  been  given  by  the  relatives  of  the 
wife  to  purchase  the  release  from  a  dissolute  husbafid,  but  when 
the  money  has  been  spent,  and  when  the  means  of  proving  his 
misconduct  are  no  longer  available,  the  husband  may  defeat  the 
whole  by  a  suit  for  restitution ;  that  is  to  say,  a  legal  and  valid 
contract  for  which  a  valuable  consideration  was  given,  is  defeated 
and  avoided  for  want  of  a  sufficient  remedy  at  law.  But  that  is 
one  of  the  cases  in  which  the  law  of  this  country  has  provided 
that  the  larger  and  more  efifective  jurisdiction  of  this  Court  may 
be  invoked. 

The  Master  of  the  Bolls,  in  his  elaborate  judgment,  considers  it 
settled  that  a  covenant  entered  into  by  a  husband  for  sufficient 
consideration,  by  which  he  undertakes  to  allow  his  wife  to  live 
separate  as  a  single  woman,  would  be  enforced  in  this  Court,  and 
he  states  it  to  be  settled  that  a  covenant  by, the  husband  not  to 
institute  a  suit  against  his  wife  for  restitution  of  conjugal  rights  is 
not  only  a  legal  covenant,  but  one  which  this  Court  would  compel 
the  husband  to  enter  into  if  he  has  agreed  to  a  separation ;  never- 
theless he  decides  that  the  latter  covenant  cannot  be  enforced 
in  a  Court  of  Equity.  The  *  law,  therefore,  as  stated  in  *  237 
the  judgment,  stands  thus :  a  covenant  by  a  husband  to  allow 
his  wife  to  live  separate  as  a  single  woman  will  be  enforced  in  a 
Court  of  Equity,  but  a  covenant  by  a  husband  not  to  sue  for  resti- 
tution of  conjugal  rights  will  not  be  enforced  in  a  Court  of  Equity. 
It  is  very  difficult  to  perceive  any  distinction  between  these  two 
engagements.  The  reason  given  by  the  Master  of  the  Rolls  is 
expressed  in  the  following  words :  Equity  has  no  power  of  inter- 
fering with  the  questions  exclusively  relating  to  the  conduct  of 
husband  and  wife  towards  each  other ;  the  law  in  this  respect  is 
solely  and  exclusively  administered  by  the  Ecclesiastical  Court,  the 
powers  of  which  are  now  by  Act  of  Parliament  vested  in  the 
Divorce  Court.  This  Court  cannot  determine  whether  a  husband 
ought  to  maintain  his  wife,  or  whether  they  should  live  apart  or 
continue  living  together,  or  if  living  apart  they  ought  to  remain 
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apart  or  return  to  cohabitation.  No  conduct  of  the  parties  them- 
selves, no  fraud  on  the  part  of  either  of  them,  will  confer  on  this 
Court  such  a  jurisdiction  ;  it  lies  exclusively  within  the  cognizance 
of  the  Court  of  Divorce,  which  Court  must  be  treated  as  being 
best  cognizant  of  the  principles  of  law  and  justice  which  ought  to 
be  applied  to  and  which  ought  to  regulate  such  cases."  Those  are 
the  words  of  his  Honor,  and  in  another  place  his  Honor  observes 
upon  the  importance  of  a  Court  of  Equity  not  taking  upon  itself 
any  part  of  the  jurisdiction  of  the  Court  of  Divorce.  But,  with 
great  respect  to  the  Master  of  die  Rolls,  these  observations  appear 
to  involve  a  misapprehension  of  the  functions  discharged  by  this 
Court  when  it  restrains  a  husband  from  violating  the  covenant  for 
which  he  has  received  a  valuable  consideration.  In  granting  such 
an  injunction,  this  Court  neither  expresses  nor  forms  any  judicial 
opinion  upon  the  conduct  of  the  husband  and  wife  towards  each 
other,  nor  does  it  determine  any  thing  as  to  the  propriety  of  their 

remaining  apart  or  the  duty  of  returning  to  cohabitation. 
*  238    *  If,  indeed,  the  doctrines  of  the  Ecclesiastical  Courts  were 

also  rules  of  the  common  law,  the  observations  of  the 
Master  of  the  Bolls  would  be  well  founded,  but  then  deeds  of 
separation  would  be  illegal  and  void.  In  Mortimer  v.  Mortimer^  (jCy 
Sir  W.  Scott  says,  "  This  Court  (that  is,  the  Ecclesiastical  Court) 
considers  a  private  separation  as  an  illegal  contract,  implying  a 
renunciation  of  stipulated  duties,  a  dereliction  from  those  mutual 
offices  which  the  parties  are  not  at  liberty  to  desert,  an  assumption 
of  a  false  character  in  both  parties  contrary  to  the  real  ^tatu9 
personce  and  to  the  obligation  which  both  of  them  have  contracted 
in  the  sight  of  Ood  and  man  to  live  together  till  death  do  them 
part,  and  on  which  the  solemnities  both  of  civil  society  and  religion 
have  stamped  a  binding  authority  from  which  the  parties  cannot 
release  themselves  by  any  act  of  their  own,  or  for  causes  which  the 
law  itself  has  not  pronounced  to  be  sufficient  and  sufficiently  proved. 
Tlie  Courts  therefore  to  which  the  law  has  appropriated  the  right 
of  adjudicating  upon  the  nature  of  the  matrimonial  contract  have 
uniformly  rejected  such  covenants  as  insignificant  in  a  plea  of  bar, 
and  leave  it  to  other  Courts  to  enforce  them,  so  far  as  they  think 
proper,  upon  a  more  favourable  view,  if  they  entertain  it,  of  their 
consistency  with  the  principles  of  the  matrimonial  contract." 
Such  is  the  doctrine  of  the  Ecclesiastical  Courts,  but  the  relative 

(a)  2  Hagg.  Consist.  K.  810. 
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obligations  of  fulfilling  the  duties  of  a  marriage  contract,  which 
are  the  basis  of  this  ecclesiastical  doctrine,  the  common  law 
leaves  to  the  conscience  of  the  parties  concerned.  It  regards  a 
deed  of  separation  as  any  other  legal  contract.  If  the  covenant 
of  the  husband  not  to  sue  for  restitution,  which  is  a  release  of 
the  right  to  compel  cohabitation,  be  founded  upon  a  valuable 
consideration,  an  action  may  be  maintained  upon  it  as 

*  upon  any  other  legal  covenant.  A  Court  of  Equity,  in  *  289 
regarding  these  covenants,  cannot  take  a  higher  or  different 
ground.  It  is  in  this  respect  bound  to  follow  the  law ;  and  the 
remark  that  a  Court  of  Equity  in  enforcing  the  covenant  would  be 
taking  on  itself  the  jurisdiction  of  the  Court  of  Divorce,  is  no 
more  applicable  to  this  Court  when  granting  its  injunction  than 
it  would  be  to  a  Court  of  Law  when  supporting  an  action  on  the 
covenant. 

Tlie  same  ground  was  taken  by  the  judges  of  common  law  in 
the  early  period  of  the  jurisdiction  of  this  Court,  when  they  pro- 
tested against  the  right  of  a  Court  of  Equity  to  grant  injunctions 
to  stay  proceedings  at  law.  An  injunction  is  directed  against  the 
individual,  and  is  not  a  prohibition  addressed  to  the  Court :  it 
admits  the  jurisdiction  of  the  Court.^ 

There  is  another  ground  stated  by  his  Honor,  namely,  that  there 
is  no  mutuality  of  remedy,  inasmuch  as  a  similar  injunction 
would  not  be  granted  to  restrain  the  wife  if  she  instituted  a  suit 
for  restitution.  This,  however,  is  to  assume  the  question  at  issue. 
That  this  Court  has  jurisdiction  to  grant  an  injunction  against 
a  feme  eovertj  to  restrain  her  from  suing  in  the  Ecclesiastical 
Court  for  restitution  of  conjugal  rights,  is  proved  by  the  judg- 
ment and  order  of  Lord  Hardwickb  in  the  case  of  Sill  v.  Tur- 
ner, (a)  But  it  is  unnecessary  to  decide  this  question,  for  I  am 
of  opinion  that  it  is  not  competent  to  the  husband,  who  is  the 
defendant  here,  to  avail  himself  of  the  objection  if  it  be  well 
founded ;  he  has  accepted  the  covenants  of  the  trustees,  which  are 
expressly  and  especially  declared  to  be  the  consideration  for 
his  own  covenants.    The  theory  of  a  deed  of  separation 

*  is,  that  it  is  a  contract  between  the  husband  and  wife  *  240 
through   the  intervention  of  a  third  party,  namely,  the 
trustees,  and  the  husband's  contract  for  the  benefit  of  the  wife  is 

(a)  1  Atk.  515. 

'  See  Kerr  Inj.  14»  15 ;  Dehon  v.  Foster,  4  Allen,  550. 
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supported  by  the  contract  of  the  trustees  on  her  behalf.  There  is 
no  room,  therefore,  for  the  objection  of  want  of  mutuality :  it  is 
excluded  as  well  by  the  words  as  by  the  spirit  and  intent  of  the 
instrument. 

For  these  reasons,  with  great  respect  to  his  Honor,  I  cannot  con- 
cur in  his  conclusion.  I  reverse  his  order,  and  grant  the  injunc- 
tion which  is  prayed. 


FENWICK  V.  CLARKE. 

1862.    June  2.    Before  the  Lords  Justices. 

A  testatrix  gave  some  legacies  absolutely,  others  to  tenants  for  life  with  re- 
mainder over,  and  directed  the  settled  legacies  to  be  invested  in  the. funds  or 
on  mortgage.  The  assets  were  sufficient  to  pay  all  the  legacies  and  leave  a 
trifling  residue.  The  .executors  paid  all  the  legacies  which  were  given 
absolutely,  and  left  the  remaining  cash  in  hand,  amounting  to  5002.,  at  a  bank, 
until  the  money  due  on  some  mortgages  which  were  about  to  be  paid  off 
came  in,  intending  then  to  invest  the  whole  on  a  mortgage  which  they  were 
negotiating.  Fourteen  months  after  the  death  of  the  testatrix,  the  bank, 
which  up  to  that  time  had  been  in  high  repute,  stopped  payment,  half  of  th^ 
500^  was  thus  lost,  and  the  estate  was  rendered  insufficient  for  payment  of 
the  legacies  in  full. 

Held,  that  the  executors  were  not  responsible  for  the  loss,'  and  that,  as  the 
assets  had  been  originally  sufficient  to  pay  all  the  legacies  in  full,  the  lega- 
tees who  had  been  paid  were  not  liable  to  contribute  to  the  loss,  which  must 
fall  wholly  on  the  unsatisfied  legatees. 

This  was  an  appeal  by  the  plaintiff  from  a  decree  of  Vice- 
Chancellor  Stuart. 

Jane  French,  the  testatrix  in  the  cause,  appointed  the  plaintiff 
and  the  defendants  J.  T.  Clarke  and  J.  H.  Clarke  her  executors. 
She  gave  various  legacies,  some  absolutely,  others  for  life,  with 
remainders  over,  and  bequeathed  the  residue  to  her  niece  Jane 
Oreenhow.  The  testatrix  directed  that  all  trust  moneys,  not 
immediately  payable  to  the  legatees  or  otherwise  immediately 
applicable,  should  be  invested  by  her  trustees  in  government 
•  241  *  or  real  securities,  with  the  usual  power  to  vary  invest- 
ments. 

The  testatrix  died  on  24th  September,  1856.    On  8d  December, 

*  See  Lewin  Trusts  (5th  Eng.  ed.)*  242,  243 ;  Johnston  v.  Newton,  11  Hare, 
160 ;  Swinfen  v.  Swinfen  (No.  6),  29  Beav.  211 ;  Peiry  Trusts,  §§  443, 446,  914. 
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1856,  the  executors  opened  an  account  with  the  Northumberland 
and  Durham  District  Banking  Company,  who  had  been  the  bankers 
of  the  testatrix,  and  were  the  bankers  of  the  trustees  indiridually. 
The  bank  was  at  this  time  in  high  repute,  and  continued  so  till  the 
time  of  its  stoppage.  The  executors  got  in  the  bulk  of  the  estate 
and  paid  all  the  legacies  which  were  bequeathed  absolutely,  and 
rendered  an  account  showing  a  residue  of  28/.,  which  on  7th  July, 

1857,  they  paid  over  to  the  residuary  legatee.  Some  of  the  lega- 
tees being  desirous  to  have  an  investment  on  mortgage,  the  execu-* 
tors  proceeded  to  negotiate  for  a  mortgage  on  which  to  invest  the 
balance  which  they  had  in  hand  and  some  outstanding  moneys 
which  were  about  to  be  paid  off.  In  the  mean  time  they  left  the 
balance  in  hand  at  the  bank,  and  when  it  stopped  payment,  which 
was  on  the  25th  November,  1857,  a  year  and  two  months  after  the 
death  of  the  testatrix,  there  was  standing  to  their  credit  the  sum 
of  515/,  18«.  5(2.  The  bank  ultimately  paid  10^.  in  the  pound,  so 
that  there  was  a  loss  of  more  than  2502.  to  tiie  estate,  which  thus 
became  insufficient  for  payment  of  the  legacies. 

The  unsatisfied  legatees  claimed  to  have  the  loss  made  good  by 
the  executors,  or  at  all  events  to  have  contribution  from  the  satis^ 
fied  legatees ;  and  the  plantiff,  who  was  a  solicitor,  and  had  been 
the  acting  executor,  filed  his  bill  against  his  coexecutors  and  the 
unsatisfied  legatees  for  administration,  seeking  to  have  it  declared 
that  the  executors  were  not  liable  in  respect  of  the  loss  occasioned 
by  the  failure  of  the  bank,  and  to  have  that  loss  borne  by  the  unsat- 
isfied  legatees  ratably. 

*  By  an  order  made  on  further  consideration,  Vice-Chan*    ♦  242 
cellor  Stuart  declared  the  plaintiff  liable  for  the  loss,  and 
ordered  him  to  pay  the  costs  of  the  suit. 

Mr.  Malins  and  Mr.  F.  Sims  WilliamSj  for  the  plaintiff,  in  sup- 
port of  the  appeal,  cited  Knight  v.  Lord  Plymouth^  (a)  Adams  v. 
Claxton^  (fr)  Ex  parte  Belchier^  (c)  JohnsUm  v.  Newton^  (ci)  Smth 
fen  V.  Swinfen^  (e)  Lewin  on  Trusts,  {g)  Massey  v.  Banner j  (A) 
PennOl  v.  Beffelly  (i)  Walcott  v.  EalL  (*) 

(a)  3  Atk.  480.  (g)  Page  332. 

(6)  6  Ves.  226.  (A)  1  Jac.  &  W.  241. 

(c)  Ambl.  218.  (0  4  De  G.,  M.  &  G.  872. 

(cO  11  Hare,  160.  (k)  2  Bro.  C.  C.  805. 

(0  29Beav.  211. 
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Mr.  Bacoriy  Mr.  Hislop  Clarky  and  Mr.  Bagshawcy  for  the  defend- 
ants. 

Mr.  MalinSj  in  reply. 

The  Lord  Justice  Knight  Bruce. — In  this  case,  when  the 
discharged  legacies  were  paid,  the  estate  in  the  possession  of  the 
executor  was  clearly  sufficient  for  the  payment  of  all  the  legacies. 
Clearly,  therefore,  the  discharged  legacies  were  properly  paid,  and 
no  complaint  can  be  made  in  that  respect.  Some  of  the  legacies 
were  set  apart  and  not  paid  at  the  time.  These  legacies  were  to 
be  invested  either  in  the  funds  or  on  mortgage.  Part  of  the  assets 
—  amounting,  I  think,  to  between  500Z.  and  600Z.  —  was  deposited 
in  the  bank  of  a  company  of  considerable  credit,  with  whom,  to  a 
certain  extent,  the  testatrix  had  dealt,  and  whom  the  executors 

employed  as  their  bankers.    This  was  only  a  portion  —  a 
*  248    smaller  portion  —  of  the  assets.    The  bank  was  *  in  credit : 

it  paid  interest,  and  more  than  could  have  been  obtained  from 
an  investment  in  the  funds.  An  investment  on  mortgage  was 
desired,  as  giving  a  higher  rate  of  interest  than  could  be  obtained 
by  investing  in  consols,  and  there  being,  as  it  appears,  some 
uncertainty  about  the  time  when  some  outstanding  sums  could  be 
got  in,  it  was  thought  that  the  fund  in  the  banker's  hands  was 
best  kept  there  for  a  time,  till  an  opportunity  occurred  of  making 
a  permanent  investment.  Thus  from  the  latter  end  of  September, 
1857,  till  the  25th  of  November  in  the  same  year,  on  which  day 
the  bank  stopped  payment,  these  moneys  remained  there.  The 
question  is,  whether  the  executors  are  liable  as  for  a  breach  of 
trust  by  reason  of  having  allowed  the  sum  so  to  remain.  That 
question,  put  simply,  must  be  answered  in  the  negative,  otherwise 
we  should  be  dealing  too  strictly  with  executors.  Then  comes  the 
question,  whether  it  was  the  duty  of  the  executors,  when  paying 
the  other  legacies,  to  appropriate  by  mortgage  or  otherwise  enough 
to  meet  the  settled  legacies.  Substantially,  though  not  in  form,  this 
money  was  appropriated  to  them,  for,  if  the  bank  had  not  failed, 
there  would  have  been  money  to  pay  them;  and,  though  there 
was  no  formal  appropriation,  I  think  that,  in  the  circumstances  of 
this  case,  the  delay  in  making  one  is  not  sufficient  to  charge  the 
executors  with  the  liability.  My  opinion,  therefore,  is  that  the 
executors  are  not  liable  for  this  sum  or  any  part  of  it.  I  am  also 
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of  opinion  that  the  legatees  who  have  been  paid,  having  been  paid 
properly,  cannot  be  called  upon  to  repay  any  part  of  what  was  paid 
them.  There  is  sufficient  reason  and  apology  for  not  investing, 
considering  the  small  portion  of  time  between  the  end  of  a  year 
from  the  death  of  the  testatrix  and  the  failure  of  the  bank.  As  to 
costs,  I  think,  without  intending  any  imputation  on  the 
plaintiff,  that  he  should  have  no  costs  of  so  much  *  of  the  *  244 
suit  as  relates  to  this  sum.  As  to  the  general  costs,  I  think 
that  he  ought  to  be  allowed  them,  subject  to  his  undertaking  to 
claim  only  costs  out  of  pocket.  These  costs  must  be  borne  by  the 
remaining  funds  which  are  applicable  to  the  unsatisfied  legacies. 

The  Lord  Justice  Turner.  —  My  conclusion  is  the  same.  The 
first  question  is,  whether  the  plaintiff  is  liable  for  the  moneys  lost, 
by  the  failure  of  the  bank.  It  is  not  disputed  that  the  bank  was 
in  good  credit,  and  continued  to  be  so  till  its  failure  in  November, 
1857.  Now,  in  order  to  charge  an  executor,  it  must  be  shown 
that  he  has  committed  a  breach  of  trust ;  and  there  cannot  be  any 
breach  of  trust  in  leaving  money  at  a  bank,  unless  it  is  improperly 
so  left.  It  has  been  contended  that  leaving  these  moneys  at  the 
bank  was  improper  because  there  was  a  trust  to  invest  them.  But 
that  direction,  it  must  be  observed,  applies  to  the  particular 
legacies,  not  to  the  general  assets ;  it  means  only  that  each  legacy 
which  is  not  to  be  immediately  paid  shall  be  invested.  Such  a 
direction  does  not  apply  to  a  mere  balance  of  the  estate  not  appro* 
priated  to  any  particular  purpose.  I  think,  therefore,  that  the 
case  is  not  affected  by  any  specific  directions  in  the  will.  The 
executors,  then,  at  the  end  of  a  year  from  the  death  of  the  testatrix 
had  in  their  hands  500Z.,  which  was  to  be  invested  for  answering 
certain  legacies  not  infmediately  payable,  and  the  question  is, 
whether  they  are  liable  for  having  left  this  money  two  months  at 
the  bank.  The  legacies  were  to  be  invested  in  the  funds  or  on 
mortgage  ;  some  of  the  legatees  wished  for  an  investment  on  mort- 
gage, and  the  money  was  left  in  the  bank  in  order  that  it  might 
be  so  invested  along  with  other  moneys  when  paid  in,  a  mortgage 
on  which  such  investment  was  to  be  made  being  in  negotia- 
tion at  the  time.  I  *  think  that  these  circumstances  furnish  *  245 
a  sufficient  excuse  for  leaving  the  money  at  the  bank  for 
this  short  period,  and  that  the  executor  is  not  chargeable. 

It  was  tiien  contended  that,  at  all  events,  the  whole  of  the  loss 
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ought  not  to  fall  on  the  settled  legacies,  but  I  think  that  the  law 
on  this  subject  is  rightly  laid  down  by  Mr.  Roper,  (a)  "  If  the 
assets  be  originally  sufficient  to  satisfy  all  the  legacies,  and  one  of 
the  legatees  procures  from  the  executor,  either  by  means  of  or 
without  a  suit,  payment  of  his  legacy,  and  afterwards  the  executor 
wastes  the  estate  so  as  to  render  it  deficient  to  discharge  the  re- 
maining bequests,  those  legatees  cannot  oblige  the  satisfied  legatee 
to  refund,  first,  because  the  payment  was  not  a  devastavit  by  the 
executor,  and,  secondly,  because  the  executor  is  protected  by  the 
principle  that  ^  vigilantibus,  non  dormientibus,  jura  subveniunt.' " 
These  legatees,  then,  would  have  had  no  right  to  come  against 
the  satisfied  legatees  if  the  loss  had  been  occasioned  by  the  devas- 
tavit of  the  executor,  still  less  can  they  have  any  such  right  when 
the  loss  has  arisen  from  accidental  misfortune  without  any  fault 
of  the  executor. 

As  regards  the  general  costs  of  suit,  I  think  that  when  the  assets 
had  become  insufficient,  the  legatees  not  being  disposed  to  settle 
accounts  with  the  executor,  he  was  not  to  be  blamed  for  coming 
here ;  and  that  he  must  have  his  costs  of  the  suit  so  far  as  regards 
the  general  administration,  but  not  any  costs  of  so  much  of  the 
suit  as  relates  to  the  loss  of  the  moneys  at  the  bank. 


♦246  ♦SELBY  v.    THE  CRYSTAL  PALACE  GAS  COM- 
PANY. 

1862.    May  10, 12.    June  6.    Before  the  Lords  Justicbs. 

0 

By  a  deed  of  partition  of  a  freehold  estate  between  S.  and  P.,  certain  portions  of 
the  estate,  which  were  hiid  out  for  roads*  were  conveyed  to  S.  in  fee,  and  S. 
covenanted  with  P. ,  his  heirs  and  assigns,  that  P.,  his  heirs  and  assigns,  and 
all  owners  or  occupiers  for  the  time  being  of  all  or  any  parts  of  the  lands 
limited  to  P.,  and  of  the  houses  to  be  built  thereon,  should  at  all  times  for 
ever  thereafter  have  right  of  passage  over  the  roads,  which  was  given  in  the 
most  ample  terms,  and  also  the  full  use  and  enjoyment  of  the  roads  in  as  full, 
free,  complete,  and  absolute  manner,  to  all  intents  and  purposes  whatsoever, 
as  if  they  were  public  roads.  Thirty  years  afterwards  the  occupiers  of 
houses  on  the  above  lands  of  P.  applied  to  a  gas  company  to  supply  them 
with  gas,  and  the  company  proceeded  to  lay  down  pipes  for  the  purpose  in 

(a)  Legacies,  p.  459. 
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the  above  roads.  It  was  admitted  that  under  the  company^s  Act  this  would 
have  been  lawful  if  the  roads  had  been  public  roads.  The  devises  of  S.  filed 
a  bill  to  restrain  the  company  from  interfering  with  the  roads.  The  Master 
of  the  RoUs  having  dismissed  the  bill,  — 

Held,  by  the  Lord  Justice  Turner,  that  the  bill  had  been  rightly  dismissed,  for 
that  the  covenant  entitled  the  occupiers  to  the  same  use  of  the  roads,  for  the 
purpose  of  obtaining  gas,  as  if  they  had  been  public  roads. 

Per  the  Lord  Justice  Knight  Bruck  :  Semhle^  the  more  proper  course  would 
have  been  to  retain  the  bill  for  a  year,  with  liberty  to  the  plaintiffs  to  bring 
an  action,  but  without  any  injunction  in  the  mean  time. 

This  was  an  appeal  by  the  plaintiffs,  who  were  the  devisees  of 
George  Selby,  from  a  decree  of  the  Master  of  the  Rolls  dismissing 
their  bill,  which  was  filed  to  restrain  the  Crystal  Palace  Oas  Com- 
pany from  breaking  up  certain  occupation  roads  through  Ravens- 
bourne  Park,  for  the  purpose  of  laying  down  gas-pipes  to  houses 
built  on  parts  of  the  park. 

Ravensboume  Park  had  formerly  belonged  in  moieties  to  George 
Selby,  the  plaintiffs'  testator,  and  Underwood  Price.    In  the  year 
1830  a  partition  was  made,  and  the  parties  entered  into  mutual 
covenants  for  the  preservation  of  the  roads  over  their  respective 
shares.    The  partition  deed  contained  a  recital  that  the  land  in 
question  had  been  purchased  by  Price  and  G.  Selby,  in  order  that 
they  might  severally  build  villas  and  substantial  dwelling-houses 
there,  and  under  an  understanding  that  proper  roads  should 
be  made  thereon  and  for  ever  thereafter  *  continued  as  such    *  247 
roads  only  for  the  accommodation  of  such  villas  and  dwell- 
ing-houses, and  that  a  part  thereof  should  be  laid  out  and  kept  as 
ornamental  ground  only,  which  roads  and  ornamental  ground  had 
since  been  marked  out  as  shown  in  the  map  or  plan  drawn  in  the 
margin  of  the  partition  deed ;  and  a  recital  that  Price  and  G.  Selby 
had  agreed  with  James  Staley  for  the  sale  to  him  of  certain  parts 
of  the  land,  being  the  parts  coloured  red  on  the  plan,  and  had 
agreed  that  Staley  and  the  owners  and  occupiers  for  the  time  being 
of  the  land  contracted  to  be  sold  to  him,  and  of  all  the  dwellings 
then  built  or  thereafter  to  be  built  upon  the  same,  should  at  all 
times  have  a  full  and  complete  right  of  road  and  passage  over, 
upon,  and  along  all  the  roads  marked  out  as  such  in  the  said  plan 
in  as  absolute  and  complete  mode  of  enjoyment  as  if  the  same 
were  public  roads.    The  deed  then  recited  that  it  had  been  agreed 
that  such  of  the  lands  as  were  thereafter  limited  to  the  use  or  for 
the  benefit  of  G.  Selby,  in  severalty,  should  be  taken  in  full  for  his 
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undivided  moiety  of  the  lands ;  and  that  it  had  been  agreed  by 
Price  and  G.  Selby  that  all  the  roads  marked  out  as  such  in  the 
above-mentioned  plan  should  be  conveyed  to  G.  Selby,  his  heirs, 
appointees,  and*  assigns  for  ever ;  and  that  Price  and  the  owners 
and  occupiers  for  the  time  being  of  the  portions  of  land  agreed  to 
be  taken  by  Price  in  severalty  should  at  all  times  thereafter  have 
a  full  and  complete  right  of  road  or  passage  over,  upon,  and  along 
all  the  roads  marked  out  as  such  in  the  plan,  in  as  absolute  and 
complete  mode  of  enjoyment  as  if  the  same  were  public  roads ; 
and  also  that  it  had  been  agreed  that  G.  Selby  should  be  bound  to 
continue  the  several  roads  marked  out  as  such  on  the  plan,  as  and 
for  roads  only  for  the  mutual  use  and  benefit  of  Selby,  Price,  and 
Staley,  and  all  others  the  owners  and  occupiers  for  the  time  being 

of  all  the  several  pieces  of  land  then  or  lately  better  known 
*  248    as  one  piece  of  laud  called  Bavensbourne  *  Park,  and  of  all 

the  villas  and  dwellings  for  the  time  being  standing  or 
being  thereupon,  in  the  most  complete  mode  of  enjoyment  as  if 
the  same  were  public  roads.  Certain  parts  of  the  said  land  were 
then  limited  to  uses  to  bar  dower  in  favour  of  Price,  and  other 
parts,  including  under  a  separate  description  the  lands  marked  out 
as  roads,  and  always  to  be  continued  as  such  as  aforesaid,  to  simi- 
lar uses  in  favour  of  G.  Selby;  and  Selby  covenanted  with  the 
releasee  to  uses  and  his  heirs,  and  also  as  a  separate  covenant  with 
Price,  his  heirs,  appointees,  and  assigns,  as  follows :  — 

^^  That  he,  the  said  U.  Price,  his  heirs,  appointees,  and  assigns, 
and  the  owners  and  occupiers  for  the  time  being  of  all  and  every 
part  of  the  said  lands  and  hereditaments  hereinbefore  limited  to 
the  use  or  for  the  benefit  of  the  said  U.  Price,  his  heirs,  appointees, 
and  assigns  as  aforesaid,  and  of  all  and  every  the  messuages  and 
dwellings  now  or  at  any  time  hereafter  to  be  erected  and  built 
thereupon,  and  his,  their,  and  every  of  their  relatives,  friends,  vis- 
itors, tradesmen,  and  servants,  and  others  connected  or  having 
business  to  transact  with  him,  them,  or  any  of  them,  either  with 
or  without  carriages  and  animals  of  any  and  every  description, 
shall  and  may  from  time  to  time,  and  at  all  times  for  ever  hereafter, 
at  his,  their,  and  every  of  their  own  free  will  and  pleasure,  go, 
come,  pass,  and  repass  in,  over,  upon,  along,  and  through  all  and 
singular  the  said  several  roads  marked  out  as  aforesaid  in  the  said 
map  or  plan  drawn  in  the  margin  of  these  presents,  and  have  the 
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fiill  use  and  enjoyment  of  all  and  singular  the  said  several  roads 
in  as  full,  free,  .complete,  and  absolute  manner  to.  all  intents  and 
purposes  whatsoever  as  if  the  same  were  public  roads ;  and  that 
the  said  G.  Selby,  his  heirs,  appointees,  and  assigns,  shall  and  will 
at  all  times  hereafter  keep  and  continue  such  parts  of  the 
said  lands  and  *  hereditaments  hereinbefore  limited  to  his    *  249 
and  their  use  and  benefit  as  aforesaid,  as  are  in  the  said  map 
or  plan  marked  out  for  roads,  as  and  for  such  roads  only,  for  the 
mutual  use  and  benefit  of  the  said  O.  Selby,  U.  Price,  and  J.  Staley 
and  the  owners  and  occupiers  for  the  time  being  of  all  and  every 
part  of  the  said  closes,  lands,  and  hereditaments  hereinbefore 
mentioned  and  described,  and  the  villas  and  dwellings  now  or  at 
any  time  hereafter  to  be  erected  and  built  hereupon ;  and  that  he 
the  said  O.  Selby,  his  heirs,  appointees,  and  assigns,  or  the  owners 
or  occupiers  for  the  time  being  of  the  said  messuages  or  tenements, 
lands,  and  hereditaments  hereby  limited  to  his  and  their  use  or 
benefit  as  aforesaid,  will  at  all  times  hereafter,  whenever  the  same 
shall  be  necessary,  join  in  making  and  repairing  all  the  said  several 
roads  marked  out  in  the  said  map  or  plan  upon  the  whole  of  the 
said  piece  or  parcel  of  land  or  ground  called  Bavensbourne  Park, 
&c. ;  and  also  that  he  the  said  G.  Selby,  his  heirs,  appointees, 
and  assigns,  shall  and  will  at  all  times  hereafter  keep  and  continue 
such  part  of  the  said  lands  and  hereditaments  hereby  limited  to 
his  and  their  benefit,  containing  about  three  acres,  as  in  the  said 
map  or  plan  described  as  ornamental  ground  as  and  for  ornamental 
ground  only." 

In  1860,  George  Selby  died,  and  the  plaintiffs  were  devisees  of 
his  whole  interest  in  the  Bavensbourne  property. 

In  July,  1861,  the  occupiers  of  some  of  the  houses  in  Bavens- 
bourne Park  applied  to  the  Crystal  Palace  District  Gas  Company 
to  lay  down  gas-pipes  for  the  supply  of  their  houses.  The  com- 
pany on  the  16th  of  July  proceeded  to  break  up  for  that  purpose 
one  of  the  roads  referred  to  in  the  deed  of  partition.  This  was 
done  without  the  permission  of  the  plaintiffs,  who  when 
*they  heard  of  it  gave  the  defendants  notice  to  desist.  *250 
The  defendants,  however,  continued  the  work  and  laid  down 
the  pipes,  which  were  subsequently  connected  with  some  of  the 
houses.  The  plaintiffs  accordingly  filed  the  present  bill  against 
the  company,  praying  that  they  might  be  restrained  from  breaking 
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up  the  roads  in  question,  except  so  far  as  might  be  necessary  for 
removing  the  pipes  already  laid  down,  and  from  permitting  the 
pipes  to  remain  below  the  surface  of  the  roads,  and  from  allowing 
any  gas  to  flow  through  the  pipes,  and  from  allowing  any  part  of 
the  roads  which  they  had  broken  up  to  remain  broken  up  or  other- 
wise than  in  their  original  state,  and  that  the  company  might  be 
ordered  to  remove  the  pipes  and  to  restore  the  roads  to  their 
original  condition. 

The  company  was  incorporated  under  "  the  Crystal  Palace  Dis- 
trict Gas  Company  Act,  1868,"  in  which  "  the  Gas  Works  Clauses 
Act,  1847  "  (10  All  Vict.  c.  15)  was  incorporated.  The  princi- 
pal clauses  of  the  last-mentioned  Act  bearing  on  the  question  in 
this  cause  are  the  6th,  7th,  8th,  and  9th,  under  which  it  was  not 
disputed  that  the  company  could  break  up  the  soil  of  any  public 
roads  withm  the  district,  for  the  purpose  of  supplying  the  occupiers 
of  the  houses  with  gas.  The  company  entered  into  evidence  to 
show  that  the  roads  in  question  had  been  dedicated  to  the  public, 
so  as  to  become  public  roads  within  the  meaning  of  the  Act.  This 
point  was  elaborately  argued,  and  many  authorities  cited  with 
reference  to  it,  but,  as  no  opinion  was  given  upon  it  by  the  Court, 
the  arguments  and  authorities  bearing  upon  it  are  omitted,  as 
also  those  relating  to  the  question  whether  such  a  case  of  injury 
was  made  out  as  would  induce  the  Court  to  interfere. 

The  Master  of  the  Rolls,  before  whom  the  cause  was 
*  251  *  heard  on  motion  for  decree,  considered  that  it  ought  not 
to  be  heard  in  the  absence  of  the  householders,  and  ordered 
it  to  stand  over  for  the  purpose  of  bringing  them  before  the  Court. 
They  accordingly  appeared  and  supported  the  case  of  the  gas  com- 
pany. The  Master  of  the  Bolls  dismissed  the  bill,  holding  that 
the  occupiers  of  the  houses  were,  under  the  covenants  in  the  par- 
tition deed,  entitled  to  have  the  same  use  of  the  roads  as  if  tiiey 
were  public  roads,  and  therefore  to  have  gas  conveyed  under  them 
without  the  consent  of  the  plaintiffs.    The  plamtiffs  appealed. 

Mr,  Lloyd  and  Mr.  Archibald  Smithy  for  the  appellants. — 
The  covenant  in  the  partition  deed  refers  to  a  public  road  only  as 
a  means  of  measuring  the  convenience  to  be  had  by  the  occupiers 
of  houses  on  the  estate,  but  does  not  alter  the  character  of  the 
road,  nor  in  any  way  make  it  a  public  road,  so  as  to  bring  it  within 
the  provisions  of  the  Gus  Works  Clauses  Act.  The  covenant 
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entitled  the  householders  to  use  the  roads  as  if  they  were  public 
roads,  but  not  to  authorize  the  gas  companj  to  use  them  as  such  ; 
nor,  if  fairly  construed,  does  it  extend  ix^  any  thing  but  a  right 
to  use  them  as  roads,  i.e.  for  purposes  of  passage ;  still  less  does  it 
give  a  right  to  a  kind  of  user  which  did  not  exist  when  the  deed 
was  executed. 

Mr.  Warej  for  other  parties  in  the  same  interest  as  the  plaintiffs. 

Mr,  Selwyn  and  Mr.  Jessel^  for  the  gas  company.  —  It  never 
could  be  the  intention  of  the  parties  to  the  partition  deed  that  the 
owner  of  one-third  of  the  estate  should  be  able  to  exclude  the  own- 
ers and  occupiers  of  the  other  two-thirds  from  gas,  water,  and  other 
similar  conveniences.  Nor  does  the  language  of  the  deed 
*  warrant  such  a  view.  The  first  part  of  the  covenant  *252 
gives  full  rights  of  way  ;  the  second  must  include  something 
more,  and  can  only  be  construed,  as  its  words  import,  to  enable  the 
householders  to  have  every  kind  Qf  accommodation  from  the  roads 
which  they  could  have  had  from  them  if  public  roads.  The  word 
"  road  "  is  evidently  not  used  in  the  partition  deed  as  describing 
the  surface  only,  for  it  is  recited  that  the  roads  were  to  be  con- 
veyed to  Selby,  which  cannot  mean  the  surface  only,  and  this  is 
carried  into  effect  by  a  conveyance  of  the  lands  marked  out  as 
roads. 

Mr.  G.  M.  Qiffard  and  Mr.  F.  Webby  for  the  householders, 
supported  the  case  of  the  company. 

* 

Mr.  Llaydj  in  reply.  —  The  recitals  limit  the  general  words  as 
to  the  roads  to  a  right  of  way.     Coryton  v.  Helyar.  (a) 

Judgment  reserved. 

June  6. 

The  Lord  Justice  Knight  Bruce.  —  The  principal  or  sole  object 
of  this  suit  is  to  obtain  an  injunction  to  prevent  the  defendants, 
the  Crystal  Palace  District  Gas  Company,  from  laying  down  gas 
pipes  under  certain  roads  in  Kent,  and  breaking  the  surface  of 
those  roads :  the  prayer  of  the  bill  being  thus :  [His  Lordship 
read  the  prayer.] 

(a)  2  C6z,  340. 
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The  roads  to  which  the  suit  relates,  and  in  the  surface  and  soil  of 
which  the  plaintiffs  claim  to  be  interested,  are  or  were  private,  or  in 
a  sense  private,  f^d  for  the  use  and  enjoyment  of  them  provi- 
*  253    sion  was  made  by  a  deed  of  *  the  10th  of  March,  1830,  men- 
tioned in  the  bill.    The  plaintiffs  insist  that  the  roads  are  still 
private  roads  under  the  deed  and  according  to  its  terms.  The  defend- 
ants the  gas  company,  however,  contend  that  by  dedication  or  other- 
wise they  have  become  public  roads,  and  with  the  persons  who, 
though  not  parties  to  the  bill,  have  been  allowed  to  appear  in  the 
cause  as  if  they  were  parties,  insist  that  whether  the  roads  are 
public  or  private  the  company's  acts  of  which  the  bill  complains, 
and  against  which  it  seeks  an  injunction,  were  and  are  authorized 
and  lawful.    This  the  plaintiffs  deny.    The  Master  of  the  Bolls 
dismissed  the  bill,  and  the  materials  which  were  before  him  and 
.  are  before  us  appear  to  me  such  as  plainly  to  render  one  of  two 
courses  right,  —  namely,  dismissal  of  the  bill,  or  permission  to  the 
plaintiffs  to  bring  an  action  for  the  purpose  of  trying  the  question 
of  right,  the  bill  being  retained  in  Court  for  a  twelvemonth  with 
a  view  to  that  object,  and  the  suit  to  be  dealt  with  after  the  plain- 
tiffs' failure  to  bring  in  due  time,  or  their  success  or  defeat  in  the 
action,  but  without  any  injunction  in  the  mean  time :  my  reasons 
being  the  very  slight  nature,  as  it  seems  to  me,  of  the  damage  done 
and  likely  to  be  done  by  the  company's  works ;  the  object  of  those 
works  ;  the  circumstances  in  which  they  began,  and,  while  continu- 
ing, were  continued ;  the  language  of  the  deed  already  mentioned ; 
and  the  doubt  whether  the  roads  have  become  or  not  become,  by 
dedication  or  otherwise,  public  roads.     I  think  it  is  not  clear  upon 
the  evidence  that  the  plaintiffs  have  the  alleged  right  upon  the  sup- 
posed existence  of  which  the  bill  proceeds,  and  that  the  case  is  one 
in  which  more  inconvenience  and  more  damage  would  be  caused 
by  granting  an  injunction  erroneously  than  can  be  caused  by  refus- 
ing or  delaying  an  injunction  erroneously.     My  impression,  how- 
ever, is  against  the  dismissal  of  the  bill  at  present,  and  is  in 

favour  of  the  other  of  the  two  courses  that  I  have  men- 
*  254    tioned.    *  But  I  repeat  that  an  injunction  at  present  is, 

even  on  that  theory,  in  my  judgment  impossible.     And  if 
the  Lord  Justice,  agreeing  with  the  conclusion  of  the  Master  of 
the  Rolls,  shall  hold  that  the  dismissal  ought  to  remain  undis- 
turbed, so  of  coiu'se  it  will  be. 
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The  Lord  Justicb  Tubneb. — The  ground  on  which  the  Master 
of  the  Bolls  proceeded  in  dismissing  the  bill,  as  I  collect  from  his 
Honor's  judgment,  was  in  substance  this :  that,  ^notwithstanding 
these  roads  might  be  private  roads  vested  in  the  plaintiffs  (and  his 
Honor,  without  deciding  the  question  whether  they  were  so  or  not, 
so  treated  them  for  the  purposes  of  his  decision),  they  were,  by 
force  of  a  covenant  contained  in  a  deed  I  am  about  to  mention  and 
by  which  the  plainti£b  were  bound,  to  be  deemed  and  taken  to  be 
public  roads,  so  far  as  the  use  and  enjoyment  of  them  by  the  occu- 
piers of  the  houses  mentioned  in  the  bUl  was  concerned,  and  that 
those  occupiers  therefore  were  well  entitled  as  against  the  plain- 
tifis  to  have  the  roads  broken  up  and  the  pipes  laid  down  for  the 
purpose  of  having  gas  introduced  into  their  houses.    This  view  of 
the  case  renders  it  necessary  carefully  to  consider  the  covenant 
in  question  and  examine  the  deed  in  which  that  covenant  is  con- 
tained.    [His  Lordship  then  stated  the  terms  of  the  deed  to  the 
same  effect  as  above.]     The  first  question  which  has  presented 
itself  to  my  mind  on  considering  this  deed  has  been,  whether  the 
lands  marked  out  as  roads  were  intended  by  this  deed  to  be  con- 
veyed or  were  conveyed  by  it  to  Geo.  Selby  as  beneficial  owner,  in 
part  of  the  lands  to  be  taken  by  him  in  full  for  his  undi- 
vided moiety  or  whether  they  were  *  not  intended  to  be  and    *  255 
were  not  vested  in  him  merely  in  order  that  the  roads 
might  be  made  and  maintained.    The  recitals  of  the  deed  are  very 
peculiar  in  this  respect.    They  are  that  it  had  been  agreed  that 
such  of  the  lands  as  were  thereinafter  limited  to  the  use  or  for  the 
benefit  of  Price  in  severalty  should  be  taken  in  full  for  his  undi- 
vided moiety  of  all  the  lands,  and  that  such  of  the  lands  as  were 
thereinafter  limited  to  the  use  or  for  the  benefit  of  Geo.  Selby  in 
severalty  should  be  taken  in  full  for  his  undivided  moiety  of  those 
lands,  and  then  that  it  had  been  also  agreed  that  all  the  roads 
marked  out  as  such  should  be  conveyed  or  limited  to  Selby,  his 
heirs,  appointees,  and  assigns,  the  word  roads  as  there  used  mean- 
ing, as  I  conceive,  the  lands  marked  out  as  roads,  there  not  being 
in  the  deed  any  conveyance  to  Selby  of  roads  qua  roads,  so  that 
in  this  part  of  the  deed  there  is,  as  it  seems  to  me,  a  distinction 
drawn  between  the  lands  to  be  conveyed  to  Selby  in  severalty  in 
lull  for  his  moiety  and  the  lands  marked  out  as  roads.    Proceeding 
then  to  the  operative  part  of  the  deed,  the  same  distinction  appears 
to  me  to  be  still  kept  up  as  to  the  lands  marked  out  for  roads. 
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The  conveyance  to  Selby  is  of  the  lands  coloured  blue,  which 
are  particularly  described  as  consisting  of  specified  quantities  of 
building  land  i^id  ornamental  ground,  and  then  by  a  separate 
description  also  of  the  lands  marked  out  for  roads  and  to  be  always 
continued  as  such  as  aforesaid.  Looking  at  this  deed,  therefore,  in 
both  its  parts,  I  am  very  much  disposed  to  think  that  the  lands 
marked  out  as  roads  were  not  intended  to  be  and  ought  not  to  be 
held  to  have  been  conveyed  by  it  to  Selby  in  part  of  his  undivided 
moiety,  but  ought  to  be  held  to  have  been  conveyed  to  him  only  for 
the  purposes  of  the  roads.  This  construction  is  no  doubt  open  to 
the  difiiculty  that  it  cannot  be  said  that  the  lands  marked  out  for 

roads  are  not  conveyed  to  Geo.  Selby  in  severalty,  and 
*  256    that  it  must  be  admitted,  therefore,  *  that  they  fall  within 

the  description  of  what  he  was  to  take  in  part  of  his  share ; 
but,  although  they  fall  within  the  words,  they  do  not,  I  think,  fall 
within  the  meaning  of  the  description,  for  they  are  not  conveyed  to 
him  to  be  dealt  with  as  he  may  think  fit,  but  for  the  specific  pur- 
pose of  the  roads  being  made  and  preserved.  I  have  thought  it 
right  to  consider  this  point,  as  it  seems  to  me  to  bear  materially 
upon  the  covenants  contained  in  the  deed,  for  if  the  lands  marked 
out  as  roads  were  not  conveyed  to  Qeo.  Selby  in  part  of  his  undi- 
vided moiety,  the  covenants  entered  into  by  him  must  be  looked  at 
as  covenants  so  entered  into  by  him  not  as  beneficial  owner  of  the 
soil,  but  as  the  holder  of  it  for  the  benefit  of  himself  and  of  the 
other  persons  interested  under  the  covenants,  and  a  more  liberal 
construction  in  favour  of  those  other  persons  may,  as  I  apprehend, 
well  be  given  to  the  covenant  in  the  latter  than  could  properly  be 
given  to  it  in  the  former  view  of  tlie  case. 

Whether  these  covenants,  however,  are  to  be  looked  at  in  one 
view  or  the  other,  it  is  upon  the  terms  in  which  they  are  expressed 
that  the  question  I  am  now  considering  must  depend.  In  what- 
ever point  of  view  the  case  is  looked  at,  the  lands  marked  out  as 
roads  are  most  certainly  vested  in  Geo.  Selby,  and,  if  taken  by  the 
plaintiffs  at  all,  were  taken  by  them  subject  to  the  grant,  reserva- 
tion, covenants,  stipulations,  provisos,  and  agreements  in  the  deed 
contained,  and  by  the  deed  Geo.  Selby  covenanted  that  the  owners 
and  occupiers  of  every  part  of  the  lands  limited  to  the  use  or  for 
the  benefit  of  Price,  and  of  all  and  every  the  messuages  and  dwell- 
ings then  or  at  any  time  thereafter  to  be  built  thereupon,  should 
have  the  full  use  and  enjoyment  of  all  the  roads  in  as  full,  free, 
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complete,  and  absolute  manner,  to  all  intents  and  purposes  what- 
soever, as  if  the  same  were  public  roads.  These  words  seem 
to  me  to  import  that  the  *  several  persons  referred  to  in  the  *  267 
covenant  were  to  have  all  such  use  and  enjoyment  of  these 
roads  as  they  could  have  had  if  they  were  public  roads,  more 
especially  having  regard  to  the  inmiediately  preceding  words  of  the 
covenant,  which  provide  in  the  most  extensive  terms  for  the  rights 
of  transit.  It  was  argued  for  the  appellants  that  the  use  and  enjoy- 
ment of  the  roads  must  mean  the  use  and  enjoyment  of  them,  qua 
roads,  for  the  purpose  for  which  roads  are  ordinarily  used,  —  the 
purpose  of  transit ;  but  the  use  and  enjoyment  covenanted  for  is 
the  use  and  enjoyment  of  the  roads  as  if  they  were  public  roads, 
and  if,  being  public  roads,  they  could  be  used  for  other  purposes 
than  the  purposes  of  transit,  I  do  not  see  my  way  to  cut  down  the 
effect  of  the  general  and  extensive  words  of  the  covenant  so  as  to 
confine  them  to  the  purposes  of  transit  only. 

It  was  argued  for  the  appellants,  that  no  such  rights  as  now 
exist  on  the  part  of  the  gas  company  existed  at  the  date  of  this 
deed,  and  that  the  covenant  ought  to  be  confined  to  such  rights  of 
user  of  public  roads  as  then  existed ;  but  the  covenant  extends  to 
the  full  use  and  enjoyment  of  the  roads  as  if  they  were  public 
roads,  from  time  to  time  and  at  all  times  for  ever  hereafter,  and  I 
think  therefore  that  it  extends  to  new  modes  of  use  and  enjoy- 
ment of  public  roads  arising  afler  the  date  of  the  deed.  It  was 
also  argued  for  the  appellants,  that  the  meaning  of  the  covenant 
was  open  to  doubt,  that  the  recital  therefore  must  be  called  in 
aid  to  construe  it ;  and  that  according  to  the  recital  the  agreement 
between  tlie  parties  applied  to  the  rights  of  transit  only :  but, 
assuming  that  the  recital  may  be  taken  into  account,  it  does  not 
seem  to  me  to  aid  the  appellant's  case ;  for  according  to  the  recital 
the  roads  are  to  be  continued  by  the  appellants  for  the  mutual  use 
and  benefit  of  Selby,  Underwood,  and  Staley,  and  all  the 
other  owners  and  *  occupiers  of  the  houses  for  the  time  *  258 
being,  in  the  most  complete  mode  of  enjoyment  as  if  the 
same  were  public  roads. 

It  was  further  urged  for  the  appellants,  that  it  was  not  within 
the  meaning  and  intent  of  the  covenant  that  the  rights  of  the 
persons  entitled  to  the  benefit  of  it  should  be  blended  with  the  rights 
of  the  gas  company ;  but,  as  I  read  this  deed,  the  occupier  of  every 
house  was  to  have  the  full  use  and  enjoyment  of  the  roads  as  if 
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they  were  public  roads,  and  I  think  therefore  that  every  snch 
occupier  takes  under  this  deed  the  right  to  call  in,  for  any  purpose 
of  use  or  enjoyment  which  he  may  desire  to  have,  all  such  aid  as 
he  would  be  entitled  to  call  in  if  the  roads  were  public  roads. 

I  agree  therefore  with  the  Master  of  the  Rolls  in  the  construc- 
tion which  he  has  put  upon  this  deed,  and,  as  the  gas  company 
have  laid  down  these  pipes  at  the  request  of  the  occupiers  of  the 
houses,  and  would  have  been  entitled  to  lay  them  down  if  the 
roads  were  public  roads,  I  am  of  opinion,  without  entering  into 
the  other  questions  which  were  argued  at  the  bar,  that  this  bill  was 
properly  dismissed  with  costs.  The  plaintiffs  in  fact,  in  my 
opinion,  have  instituted  this  suit  in  contravention  of  the  covenant 
by  which  they  are  bound.  My  learned  brother,  however,  if  he 
takes  the  same  view,  at  all  events  does  not  take  so  strong  a  view 
of  the  construction  of  this  deed  as  I  have  taken,  and  I  think 
therefore  the  appeal  should  be  dismissed  without  costs. 


•  259  ♦  BENETT  v.  WYNDHAM. 

1862.    July  11,  26.    Before  the  Lords  Justices. 

A  trastee  in  the  due  execution  of  his  trast  directed  the  bailiff  employed  on  the 
settled  estate  to  have  certain  trees  felled.  The  bailiff  ordered  the  wood- 
cotters  usually  employed  on  the  estate  to  fell  the  trees.  In  doing  so  they 
allowed  a  bough  to  fall  on  a  passer-by,  who  brought  an  action  against  the 
trustee  and  recovered  heavy  damages.  EMt  reversing  the  decision  appealed 
from,  that  the  trustee  was  entitled  to  indemnity  out  of  the  trust  estate.' 

Yariation  on  petition  of  a  scheme  settled  on  further  consideration  for  the 
administration  of  the  estate  of  a  testator  according  to  a  discretion  reposed  by 
him  in  his  trustees  and  exercised  in  their  stead  by  the  Court. 

This  was  an  appeal  from  an  order  of  the  Master  of  the  Rolls 
dismissing  a  petition. 

The  testator  in  the  cause  devised  his  residuary  real  estate  to 
trustees,  upon  trust  by  and  out  of  the  rents,  issues,  and  profits 
thereof,  to  pay  two  annuities,  and  by  the  same  ways  and  means,  or 

'  See  Duncan  v.  Findlater,  6  a.  &  Fin.  894 ;  Heriot's  Hospital  o.  Ross,  12 
CI.  &  Fin.  507;  The  Mersey  Docks  Trustees  v.  Gibbs,  11  H.  L.  Cas.  686; 
S.  C.  L.  R.  1  H.  L.  93. 
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by  such  other  ways  and  means  (except  a  sale  or  sales)  as  they 
might  think  proper,  to  levy  and  raise  snch  sum  or  sums  of  money 
as  should  be  sufficient,  with  his  residuary  personal  estate,  to  pay 
off  the  incumbrances  on  his  estates.  Subject  to  the  above  trust, 
he  directed  his  trustees  to  stand  possessed  of  his  residuary  real 
estates  upon  trust  (after  an  estate  which  had  determined)  for  the 
plaintiff  for  life,  with  remainder  to  his  first  and  other  sons  in  tail, 
with  divers  remainders  over. 

The  plaintiff,  who  was  then  an  infant,  filed  this  bill  for  deter* 
mining  how  the  above  trusts  ought  to  be  carried  into  execution. 
A  more  full  statement  of  the  will  is  to  be  found  in  the  report  of 
the  hearing  of  the  cause  before  the  Master  of  the  Bolls,  (a) 

The  Master  of  the  Bolls  decided  that  it  was  not  intended  that 
the  whole  of  the  rents  should  be  impounded  for  the  purpose  of 
paying  the  charges,  but  that  the  testator's  scheme  was  to 
pay  the  incumbrances  *  out  of  the  rents,  leaving  something  *  260 
for  the  tenants  for  life.  His  Lordship  accordingly,'  in  1857, 
made  a  decree  directing,  among  otiier  things,  an  inquiry  what 
proportion  of  the  surplus  rents  and  profits  of  the  estates,  after 
keeping  down  annuities  and  interest  on  incumbrances,  ought  to  be 
applied  or  appropriated  towards  paying  off  the  principal  of  the 
incumbrances,  and  how  such  appropriation  ought  to  be  made,  and, 
subject  to  such  appropriation,  how  *much  ought  to  be  allowed  out 
of  the  rents  to  the  tenant  for  life. 

By  an  order  on  further  consideration  on  25th  July,  1859,  it  was 
ordered  that  the  trustees  should  out  of  the  rents  keep  down  the 
annuities  and  the  interest  on  a  mortgage  debt  of  81,0002.  which 
was  charged  on  the  estate,  and  should  out  of  one  moiety  of  the 
surplus  pay  5802.  a  year  to  Fane,  for  the  maintenance  of  the  plain* 
tiff,  and  pay  the  balance  into  Court  to  the  account  of  the  plaintitf, 
subject  to  further  order,  and  apply  the  other  moiety  in  reduction 
of  the  mortgage  debt. 

This  scheme  was  acted  on  till  1862 ;  the  plaintiff,  when  he  came 
of  age,  receiving  thenceforth  one  moiety  of  the  surplus  rents. 

In  June,  1862,  a  petition  was  presented  by  the  tenant  for  life 
and  Mr.  Fane,  the  sole  surviving  trustee,  for  an  alteration  of  the 
above  scheme  on  the  ground  (1)  that  certain  legacies  payable  if 
and  when  the  legatees  attained  twenty-one,  and  which  were  a 

(a)  28  Beav.  621. 
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charge  on  the  corpus  of  the  estates,  had  been  overlooked  in 
framing  the  scheme,  and  that  some  of  them  had  become  due  and 
had  been  paid  out  of  the  income ;  (2)  that,  owing  to  the  length 
of  time  occupied  by  passing  the  accounts  in  Chambers,  the  income 
was  not  available  to  the  tenant  for  life  for  a  year,  and  that 

*  261  he  was  consequently  always  *  embarrassed,  and,  moreover, 

that  considering  the  position  which  as  the  representative  of 
the  testator  he  had  to  maintain  in  the  county,  the  income  allowed 
him,  which  came  to  between  800/.  and  9002.  a  year,  was  too 
small. 

The  third  point  arose  as  follows.  Some  timber  being  wanted 
for  roofing  a  barn  upon  the  estates,  Mr.  Fane,  who  was  the  resi- 
dent and  managing  trustee,  marked  some  oaks  to  be  felled  for  the 
purpose,  and  gave  orders  to  the  bailiff  to  have  them  felled.  The 
bailiff  sent  for  that  purpose  the  woodcutters  who  were  usually 
employed  upon  the  estate.  One  of  these  trees  overhung  a  deep 
sunken  lane,  and,  as  it  fell,  a  large  bough  swept  into  the  lane, 
struck  a  person  of  the  name  of  Leaney,  a  veterinary  surgeon,  who 
happened  to  be  passing  by,  and  broke  his  leg.  Leaney  made  a 
demand  for  compensation  against  the  trustees,  which  they  consid- 
ered exorbitant ;  and,  the  parties  being  unable  to  come  to  any 
terms,  Leaney  brought  his  action,  which  was  commenced  against 
both  trustees  and  continued  against  Fane  as  the  survivor.  Leaney 
recovered  judgment  for  1200Z.  and  costs.  This  sum  the  trustee 
paid,  and  now  sought  to  be  reimbursed  out  of  the  estate.  The 
tenant  for  life  concurred  in  this,  but  urged  that  the  amount  ought 
to  be  paid  solely  out  of  the  rents  which  were  set  apart  for  paying 
incumbrances,  as  forming  a  fund  which  represented  the  inheri- 
tance. 

The  Master  of  the  Bolls  dismissed  the  petition,  treating  it  as 
doubtful  whether  any  alteration  of  the  scheme  could  be  made  on 
petition,  but  expressing  a  clear  opinion  that  the  damages  arising 
from  a  tort  must  be  borne  by  the  trustee  personally,  and  that 
the  other  matters  formed  no  sufficient  ground  for  altering  the 
scheme. 

*  262      *  The  petitioners  appealed. 

Mr.  Sobhouse  and  Mr,  Vaughan  Hawkins j  for  the  appellants.  — 
The  scheme  is  framed  for  the  purposes  of  a  will  which,  as  the  Mas- 
ter of  the  Bolls  held,  gave  the  trustees  a  wide  discretion.    This 
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discretion  is  now  being  exercised  by  the  Court,  and  it  is  essential 
to  such  a  discretion  that  it  should  be  exercised  according  to  the 
Tarying  states  of  circumstances.  The  deferred  legacies  are  a 
charge  on  the  corpu9y  and  it  is  against  the  principle  of  the  scheme 
that  any  part  of  them  should  be  borne  by  the  tenant  for  life's  share 
of  income,  the  principle  of  the  scheme  being  that  he  should  have 
half  the  net  income.  Then,  as  to  tlie  second  point,  the  tenant  for 
life  has  to  maintain  the  social  position  of  the  testator's  family,  and 
it  is  not  right  that  he  should  be  forced  to  anticipate  his  income. 
As  regards  the  damages  and  costs  paid  to  Leaney,  the  tinistee 
ought  not  to  be  held  responsible  as  between  him  and  the  estate  for 
an  accident  taking  place  in  the  execution  of  orders  given  by  him 
in  the  discharge  of  his  duty  and  in  respect  of  which  he  is  in  no 
manner  to  blame,  though  as  regards  third  persons  he  is  answerable 
for  the  negligence  of  those  whom  he  employed.  Rex  v.  Commu- 
9ioners  of  Tower  Hamlets j  (a)  ffall  v.  Smithy  (6)  Attorney- Gen* 
eral  v.  Pearson^  (<?)  furnish  an  analogy  in  our  favour. 

Mr.  Farrery  for  the  remainder-men,  contended  that  there  was 
no  authority  for  allowing  a  claim  of  this  nature. 

*  The  Lord  Justice  Knight  Bruce.  —  The  trustee  in  this  *  268 
case  appears  to  have  meant  well,  to  have  acted  with  due  dil- 
igence, and  to  have  employed  a  proper  agent  to  do  an  act  the 
directing  which  to  be  done  was  within  the  due  discharge  of  his 
duty.  The  agent  makes  a  mistake,  the  consequences  of  which  sub- 
ject the  ti-ustee  to  legal  liability  to  a  third  party.  I  am  of  opinion 
that  this  liability  ought,  as  between  the  trustee  and  the  estate,  to 
be  borne  by  the  estate. 

The  Lord  Justice  Turner.  —  I  quite  agree. 

After  some  discussion,  their  Lordships  being  of  opinion  that  it 
was  competent  to  the  Court  to  alter  the  scheme  on  petition,  made 
an  order  directing  an  annual  payment  of  1300Z.  to  the  tenant  for 
life,  and  ordering  the  surplus  rents  to  be  applied  in  the  first  place 
in  repaying  to  Fane  the  damages  and  costs  in  the  action  and  the 
costs  of  the  application  at  the  Bolls  and  the  appeal  petition,  and 

*  (a)  1  B.  &  Ad.  282.  (6)  2  Bing.  166.  (c)  3  CoU.  681. 
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then  in  payment  of  the  omitted  legacies  in  priority  to  the  payments 
which  under  the  arrangement  sanctioned  by  the  order  on  further 
consideration  were  to  be  made  in  reduction  of  the  principal  of  the 
mortgage  debt.  The  surplus  of  the  rents  was  directed  to  be  applied 
by  Fane  as  a  sinking  fund  in  reduction  of  the  principal  of  the 
mortgage  debt.  Liberty  to  the  tenant  for  life  to  apply  for  an 
increase  of  the  allowance  of  1300Z.  if  and  when  he  should  be 
advised. 


*264  ♦MILROY  v.  LORD. 

1S62.    Jane  2,  3,  4.    July  26.    Before  the  Lords  Justices. 

T.  M.  executed  a  voluntary  deed,  purporting  to  assign  fifty  of  his  shares  in  the 
L.  Bank  to  S.  L.,  to  be  held  by  him  upon  certain  trusts  for  the  benefit  of  the 
plaintiffs.  The  shares  were  transferable  only  by  entry  in  the  books  of 
the  bank ;  but  no  such  transfer  was  ever  made.  S.  L.  held  at  the  time  a 
general  power  of  attorney  authorizing  him  to  transfer  T.  M.^s  shares,  and 
T.  M.,  after  the  execution  of  the  settlement,  gave  him  a  further  power  of 
attorney  authorizing  him  to  receive  the  dividends  on  his  shares  in  the  bank. 
T.  M.  lived  three  years  after  the  execution  of  the  deed,  daring  which  period 
the  dividends  on  the  shares  were  received  by  S.  L.  and  remitted  by  him  to 
the  plaintiffs,  sometimes  directly  and  sometimes  through  T.  M. 

Held,  that  as  it  was  not  the  intention  of  the  settlor  to  constitute  himself  a  trustee 
of  the  shares,  but  to  vest  the  trust  in  S.  L.,  there  was  no  valid  trust  of  the 
shares  created  in  the  settlor. 

Edd,  further,  that  no  valid  trust  of  the  shares  was  created  in  S.  L.,  for  although 
he  held  a  power  of  attorney  under  which  he  might  have  vested  the  shares  in 
himself,  he  did  not  do  so,  and  was  not  bound  to  do  so  without  directions 
from  the  settlor,  since  he  held  the  power  only  as  agent  for  the  settlor. 

Hddf  therefore,  reversing  the  decree  appealed  from,  that  the  disposition  of  the 
shares  failed,  as  being  an  imperfect  voluntary  gift.^ 

This  was  an  appeal  by  the  defendant  Otto,  the  personal  repre- 
sentative of  Medley,  from  a  decree  of  Vice-Chancellor  Stuart. 

>  See  Kekewich  o.  Manning,  1  De  6.,  M.  &  G.  176,  note  (1),  188,  notes  (1) 
and  (2),  190,  note  (1);  Bunn  v.  Winthrop,  1  John.  Ch.  329;  Andrews  e. 
Hobson,  23  Ala.  219 ;  Lewin  Trusts  (5th  £ng.  ed.),  67,  60 ;  Lane  v.  Ewing, 
31  Missou.  75 ;  Gilchrist  v.  Stevenson,  9  Barb.  9 ;  Cressman^s  Appeal,  42  Penn. 
St  147 ;  Lonsdale's  Estate,  29  Penn.  St.  407 ;  Perry  Trusts,  §§  100,  102 ;  Hill 
Trustees  (4th  Am.  ed.),  139-142,  notes ;  Adams's  £q.  (5th  Am.  ed.)  [80],  190, 
and  note  (1).        * 
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The  bill  was  filed  by  Andrew  Row  MTaggart  Milroy  and  Elea- 
nor Bainey  his  wife,  formerly  E»  R.  Dudgeon,  for  the  purpose  of 
having  new  trustees  appointed  of  a  voluntary  settlement  made  by 
the  late  Thomas  Medley,  and  for  recovering  fifty  shares  of  the 
Bank  of  Louisiana  which  formed  the  subject  of  the  settlement,  and 
thirteen  North  American  Fire  Insurance  shares,  which  were  pur- 
chased with  the  income  of  the  bank  shares,  together  with  the  divi- 
dends upon  all  the  above-mentioned  shares  so  far  as  they  had  not 
been  paid  over  to  the  plaintiffs  or  one  of  them ;  and  the  bill  also 
prayed  that  the  defendant  Samuel  Lord,  the  trustee  named  in  the 
settlement,  might  be  decreed  to  make  compensation  to  the  plain- 
tiffs and  other  the  parties  entitled  under  the  settlement  in  respect 
of  his  having  given  up  the  certificates  for  the  shares  to  the  defend- 
ant Otto,  the  executor  of  Thomas  Medley. 

*The  settlement  in  question  was  made  by  a  deed-poll  *265 
dated  the  2d  April,  1852,  which  was  as  follows :  — 

^^  Know  all  men  by  these  presents,  that  I,  Thomas  Medley,  of 
the  city  of  New  Orleans,  on  account  of  the  love  and  affection  I 
have  for  my  niece  Eleanor  Rainey  Dudgeon,  daughter  of  Daniel 
Dudgeon  of  England,  and  in  consideration  of  one  dollar  to  me  in 
hand  paid,  have  conveyed,  transferred,  set  over,  and  delivered,  and 
by  these  presents  do  convey,  transfer,  set  over,  and  deliver,  unto 
Samuel  Lord  of  the  city  and  county  of  New  York,  fifty  shares  of 
the  capital  stock  of  the  Bank  of  Louisiana  now  standing  in  my 
name  in  the  books  of  the  said  bank,  together  with  the  certificate  or 
scrip  thereof  numbered  3457  and  dated  the  6th  March,  1852,  under 
the  corporate  seal  of  the  said  bank,  signed  by  W.  W.  Montgomery, 
president,  and  attested  by  R.  M.  Davis,  cashier,  and  the  dividends 
and  profits  thereof,  to  have  and  to  hold  to  the  said  Samuel  Lord 
and  his  legal  representatives  upon  the  trusts  and  conditions  follow- 
ing, to  wit,  in  trust  to  collect  and  receive  the  dividends  and  profits 
of  the  sai'd  stock,  and  apply  them  to  the  use  and  benefit  of  the  said 
Eleanor  Rainey  Dudgeon  if  I  be  living  until  the  time  of  the  marriage 
of  the  said  Eleanor,  and  upon  the  further  trust  in  case  I  die  before 
.the  marriage  of  the  said  Eleanor,  leaving  her  surviving  me,  then  to 
transfer  the  said  shares  of  stock,  or  the  proceeds  thereof,  to  the 
said  Eleanor,  for  her  own  use  and  benefit ;  and  upon  the  further 
trust  in  case  the  said  Eleanor  should,  during  my  lifetime,  marry 
with  my  previous  consent  and  approbation,  then  to  apply  the  said 
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dividends  and  profits  to  the  use  of  the  said  Eleanor  for  life,  and 
after  her  death  to  conyey  and  transfer  the  said  stocks,  or  the  pro- 
ceeds thereof,  to  her  issue  if  she  leave  any  her  surviving ;  and  in 
default  of  such  issue,  to  convey  and  transfer  the  said  stock 

*  266    or  its  proceeds  to  my  next  of  kin ;  and  upon  the  *  fiirther 

trust  if  the  said  Eleanor  shall  have  died  before  me  without 
having  married,  or  shall  during  my  lifetime  marry  without  my 
consent,  then  to  reconvey  and  retransfer  the  said  stock  or  its 
proceeds  to  me ;  and  upon  the  further  trust,  on  my  direction  at 
any  time  during  my  lifetime,  or  in  his  discretion  after  my  death, 
to  convert  the  said  stock  into  money  by  sale  thereof,  and  after  such 
conversion  to  invest  the  probeeds  thereof  in  his  discretion  in  other 
stocks  or  upon  a  bond  or  mortgage  at  interest,  to  be  held  on  the 
like  trusts  and  subject  to  the  like  powers  of  conversion  as  the 
stock  hereby  transferred,  and  the  dividends  and  profits  thereof; 
reserving  to  myself  the  power  at  any  time  in  writing,  by  will  or 
otherwise,  to  direct  and  compel  the  said  Satfiuel  Lord  to  transfer 
the  said  stock  or  the  proceeds  thereof  to  the  said  Eleanor,  for  her 
own  use  and  benefit  absolutely,  and  also  reserving  to  myself  the 
power,  in  case  of  the  death  of  the  said  Samuel  Lord  before  me,  of 
appointing  another  or  other  trustee  or  trustees  in  his  place  and 
stead.  And  I  the  said  Samuel  Lord  do  consent  and  agree  to  accept 
this  transfer,  and  I  hereby  covenant  and  agree  to  and  with  the 
said  Thomas  Medley  and  the  said  Eleanor  Rainey  Dudgeon,  sever- 
ally and  respectively,  and  their  several  and  respective  legal  repre- 
sentatives, that  I  will  observe,  perform,  fulfil,  and  keep  the  trusts 
and  conditions  hereinbefore  declared." 

This  deed-poll  was  under  the  hand  and  seal  both  of  Thomas 
Medley  and  of  the  defendant  Samuel  Lord.  At  the  time  of  the 
execution  of  the  deed-poll  Samuel  Lord  held  a  power  of  attorney 
from  Thomas  Medley,  whereby  Medley  empowered  him  "  to  take 
possession,  charge,  and  control  of  all  his  goods,  chattels,  books  of 
account,  evidences  of  debt,  cho%e%  in  action^  and  claims  of  every 
kind,  to  buy  and  to  sell  and  to  transfer  the  stock  of  any  incor- 
porated company  now  belonging  to  him,  or  which  might 

*  267    thereafter  belong  to  him,  and  to  collect  and  *  receive  the 

dividends,"  and  gave  him  general  authority  to  act  on  his 
behalf.    Soon  after  the  execution  of  the  deed-poll,  Thomas  Medley 
delivered  to  the  defendant  Lord  the  scrip  for  162  shares  which  he 
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then  held  in  the  Bank  of  Louisiana,  including  the  scrip  for  the 
fifty  shares  comprised  in  the  deed  of  settlement.  About  the  same 
time,  Medley  gave  to  the  defendant  Lord  a  further  power  of  attor- 
ney, authorizing  him  to  receive  the  dividends  then  due  and  payable 
and  which  might  thereafter  become  due  and  payable  on  all  or  any 
shares  of  the  capital  stock  of  the  Bank  of  Louisiana  then  standing, 
or  which  might  thereafter  be  placed  in  his  name  in  the  books  of 
the  said  Bank  of  Louisiana,  and  to  give  receipts,  discharges,  and 
acquittances  for  the  same,  with  power  to  the  said  attorney  to  sub- 
stitute an  attorney  or  attorneys  under  him  for  all  or  any  of  the 
purposes  aforesaid,  and  to  do  dl  lawful  acts  requisite  for  affecting 
the  premises. 

According  to  the  constitution  of  the  Bank  of  Louisiana,  the 
shares  in  the  bank  were  transferable  in  the  books  of  the  company, 
and  all  transfers  were  to  be  made  by  the  proprietor  or  his  lawful 
attorney,  the  certificates  of  stock  being  surrendered  at  the  time 
the  transfer  was  made ;  but  it  was  to  be  collected  from  the  evidence 
in  the  cause,  that  where  a  transfer  was  made  by  power  of  attorney 
the  power  of  attorney  had  to  be  left  with  the  bank.  No  transfer 
was  ever  made  into  the  name  of  the  defendant  Lord  of  the  fifty 
shares  comprised  in  the  settlement;  but  the  dividends  upon  the 
shares  appeared  to  have  been  received  by  Lord,  and  remitted  by 
him  to  the  plaintiff  Mrs.  Milroy,  then  Eleanor  Bainey  Dudgeon, 
sometimes  directly  and  sometimes  through  the  medium  of  the 
settlor,  by  whom  they  were  paid  over  to  her,  except  as  to  one 
dividend  which  appeared  not  to  have  been  so  paid  over. 
The  thirteen  North  American  *  Fire  Insurance  shares  were  *  268 
purchased,  as  it  appeared,  on  the  suggestion  of  Thomas 
Medley,  out  of  the  dividends  of  the  bank  shares  and  a  bontis 
declared  by  the  bank  upon  their  shares,  and  the  dividends  upon  the 
fire  insurance  shares  were,  as  it  appeared,  paid  to  Mrs.  Milroy,  then 
Eleanor  Bainey  Dudgeon,  along  with  the  dividends  upon  the  bank 
shares ;  but  these  insurance  shares  were  purchased  in  the  name  oi 
Thomas  Medley. 

In  the  year  1855,  the  plaintiffs  intermarried  with  the  consent 
and  approbation  of  Thomas  Medley.  In  the  Month  of  November 
in  that  year  Thomas  Medley  died,  having  by  his  will  bequeathed  to 
the  plaintiff  E.  B.  Milroy  a  legacy  of  40002. ,  and  appointed  the 
defendant  J.  A.  Otto  to  be  his  executor,  who  duly  proved  his  will. 
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After  his  death  the  defendant  Lord  delivered  to  Otto  the  certificates 
both  for  the  fifty  Louisiana  Bank  shares  and  for  the  thirteen  North 
American  Fire  Insurance  shares.  The  plaintiff*  E.  R.  Milroy  was 
the  niece  of  Thomas  Medley.  She  was  educated  at  his  expense, 
and  lived  with  him  after  she  was  grown  up  until  the  summer  of 
the  year  1852,  in  the  spring  of  which  year  he  married  the  daughter 
of  the  defendant  Samuel  Lord.  The  settlement  which  the  bill 
sought  to  enforce  was  made  in  consequence  of  that  marriage  and 
of  the  plaintiff  E.  B.  Milroy  then  ceasing  to  live  with  the  settlor, 
and  as  a  provision  for  her,  and  she  was  told  by  Thomas  Medley 
that  he  had  made  the  settlement  on  that  account  and  for  that 
purpose. 

The  Yico-Chancellor  Stuabt,  at  the  hearing  of  the  cause  and  of 
a  petition  presented  in  it  and  under  the  Trustee  Act,  made  a  decree 
declaring  that  the  fifty  shares  in  the  Bank  of  Louisiana  were 
bound  by  the  trusts  declared  by  the  deed-poll  of  the  2d  April, 
1852,  and  that  the  thirteen  shares  in  the  North  American 
*  269  Fire  *  Insurance  Company,  in  the  bill  mentioned,  belonged 
to  the  plaintiffs  in  right  of  the  plaintiff  Eleanor  Bainey 
Milroy,  the  same  having  been  purchased  before  her  marriage  with 
moneys  belonging  to  her.  The  decree  proceeded  to  appoint  a  new 
trustee,  and  to  order  the  defendant  Otto,  an  executor  of  the  will 
of  the  settlor,  to  transfer  the  fifty  shares  in  the  Bank  of  Louisiana 
into  the  joint  names  of  Lord  and  the  new  trustee,  to  be  held  by 
them  upon  the  trusts  of  the  said  deed-poll,  and  also  to  transfer  the 
thirteen  shares  in  the  North  American  Fire  Insurance  Company 
into  the  name  of  the  plaintiff  Andrew  Bow  M'Taggart  Milroy  for 
his  own  use.  It  was  further  ordered  that  the  amount  of  the  divi- 
dends accrued  since  the  decease  of  Medley  upon  the  fifty  shares  in 
the  Bank  of  Louisiana  up  to  the  time  of  the  transfer  should  be 
paid  by  Otto  to  Lord  and  the  new  trustee,  to  be  also  held  by  them 
upon  the  trusts  of  the  deed-poll,  and  that  the  amount  of  the  divi- 
dends accrued  since  the  decease  of  Medley  upon  the  thirteen  shares 
should  be  paid  to  the  plaintiff  Andrew  Bow  M'Taggart  Milroy  for  his 
own  use.    The  costs  of  the  suit  were  ordered  out  of  Medley's  estate. 

The  defendant  Otto  appealed  from  this  decree. 

Mr.  Craig  and  Mr.  Charles  Hall,  for  the  plaintiffs,  in  support 
of  the  decree.  -^  The  settlement  must  be  r^ulated  not  by  the  law 
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of  Louisiana,  but  by  that  of  New  York,  where  it  was  made  and  was 
to  be  carried  into  execution.  Addison  on  Contracts,  (a)  GhiepraUe 
V.  Young.  (6)  The  law  of  New  York  is  the  same  as  our  own  on  this 
subject.  Story,  Eq.  Jur.  (c)  What  took  place  amounted 
to  a  *  good  declaration  of  trust.  All  was  done  that  the  *  270 
settlor  could  do.  Ex  parte  Pye^  (d)  Fartescue  v.  Bar- 
nett^  (e)  Edwards  v.  Jones,  (^)  Blakely  v.  Brady ^  (A)  M^Fadden 
V.  Jenkyns,  (i)  Parnell  v.  Hingsion,  (i)  KeJeewich  v.  Manning.  (I) 
Jf  not,  we  have  a  remedy  against  the  settlor's  assets,  for  he  was 
bound  not  to  do  any  thing  in  derogation  of  his  own  deed.  WU- 
liamson  v.  Codrington,  (nC)  Deering  v.  Farrington,  (n)  Ward  v, 
Audland,  (joi)  Aulton  v.  Atkins^  (^p)  Parnell  v.  Hingstony  (5)  Dillon 
y.  Coppin,  (r)  Saltern  v.  Melhuish.  (j)  The  settlor  must  have 
supposed  that  Lord  would  transfer  the  shares  under  the  power  of 
attorney,  and  this  is  enough  to  constitute  a  trust.  It  was  a  breach 
of  trust  to  deliver  up  the  certificates  of  the  shares,  and  we  are 
entitled  at  all  events  to  relief  as  to  them.    Barton  v.  Gainer,  (t) 

Mr.  Cotton  (JUr.  Bacon  with  him),  for  the  appellant.  —  There  is 
nothing  but  an  incomplete  gift,  which,  being  voluntary,  the  Court 
will  not  complete.  There  was  neither  efiectual  assignment  nor 
declaration  of  trust.  In  Kekewich  v.  Manning^  Blakely  v.  Brady y 
and  Fortescue  v.  Bametty  the  assignments  were  held  complete, 
because  the  settlor  had  made  them  as  complete  as  he  could ;  here 
the  settlor  might  have  transferred  the  shares.  An  incomplete 
assignment  is  not  a  declaration  of  trust,  and  the  delivery  of  the 
certificates  does  not  help  the  case.  Billon  v.  Coppin,  (u) 
Searle  v.  Law,  (V)  *  Bridge  v.  Bridge,  (w)  Woodford  v.  *  271 
Chamley.  (x)    The  cases  of  Airey  v.  Hall  (y)  and  Par- 

(a)  Page  1084.  (b)  4  De  G.  &  Sm.  217,  228. 

(c)  Sects.  433,  706a,  787,  793a,  973,  987,  1040,  6th  ed. 

Id)  18  Yea,  140.  (p)  18  C.  B.  249. 

(e)  3  Myl.  &  K.  36.  (g)  3  Sm.  &  Giff.  337,  346. 

(g)  1  Myl.  &  Cr.  226.  (r)  4  Myl.  &  Cr.  647,  671. 

(k)  2  Dru.  &  Walsh,  311.  (»)  1  Arab.  247. 

(t)   1  Hare,  458 ;  1  Phill.  153.  (0   3  H.  &  N.  387. 

ik)  3  Sm.  &  Giff.  337.  (u)  4  Myl.  &  Cr.  647,  669. 

(0   1  De  G.,  M.  &  G.  176.  (v)  16  Sim.  95. 

(m)  1  Ves.  611.  (w)  16  Beav.  316. 

(n)  6  Vin.  Ab.  380,  pL  20,  Gov.  C.        (x)  28  Beav.  96. 

(0)  16  M.  &  W.  862.  (y)  3  Sm.  &  Giff.  316. 
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Tidl  V.  Bing»ton  (a)  are  against  the  current  of  authority.  The 
remedy  against  the  assets  is  not  open  on  these  pleadings,  if  there 
were  any,  but  there  is  not,  for  there  is  no  covenant  as  there  was 
in  the  cases  where  such  a  remedy  has  been  given.  What  the 
plaintiffs  ask  is,  that  the  Court  should  imply  a  covenant  for  fm*ther 
assurance. 

Mr.  Malins  and  Mr.  Kehewichj  for  Lord. 

Mr.  Craigy  in  reply,  referred  to  Donaldson  v.  Donaldson.  (6) 
Judgment  reserved. 

July  26. 

The  Lord  Justice  Knight  Bruce.  —  This  is  an  appeal  by  the 
defendant  Mr.  Otto,  the  personal  representative  of  Mr.  Medley 
(the  testator  in  the  cause),  against  the  decree  in  this  suit  pro- 
nounced by  one  of  the  learned  Vice-Chancellors  on  the  8th  of 
March  last ;  a  decree  declaring  and  establishing  against  Mr.  Otto, 
as  Mr.  Medley's  executor,  a  title  in  the  plaintiffs  to  an  interest  in 
fifty  shares  in  the  Bank  of  Louisiana,  and  to  an  interest  also  in 
thirteen  shares  in  the  North  American  Fire  Insurance  Company. 
[His  Lordship  here  read  the  material  parts  of  the  decree.]  It  is 
insisted  by  Mr.  Otto  that  neither  of  the  plaintiffs  had  or  has  any 
interest  recognizable  by  a  Court  of  justice  in  either  set  of  shares 
or  any  part  of  them.  The  state  of  circumstances  in 
*  272  *  which  we  find  one  set  of  shares  is  not  exactly  the  same 
as  that  in  which  the  other  is  placed. 

First,  then,  with  regard  to  the  bank  shares.  They  are  claimed 
by  the  plaintiffs  under  and  by  force  of  the  instrument  of  the  2d 
April,  1852,  executed  by  Mr.  Medley  and  the  defendant  Mr.  Lord, 
which,  set  forth  in  the  bill,  is  mentioned  also  in  the  decree.  They 
stood  in  Mr.  Medley's  name  before  and  at  the  time  of  his  execu- 
tion of  that  instrument,  and  continued  so  to  stand  until  his  death. 
He  was  during  the  whole  time,  and  when  he  died,  the  legal  pro- 
prietor of  them,  and,  unless  so  far,  if  at  all,  as  the  beneficial  title 
was  affected  by  that  instrument,  the  absolute  proprietor  of  them 
beneficially  likewise.    He  might,  however,  have  affected  the  legal 

(a)  8  Sm.  &  Giff.  337.  (6)  Kay,  711. 
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title.  It  was  in  his  power  to  make  a  transfer  of  the  shares  so  as 
to  confer  the  legal  proprietorship  on  another  person  or  other 
persons.  But,  as  I  have  said,  no  such  thing  was  done.  The 
instrument,  however,  of  the  2d  April,  1852,  was  not  founded  on 
valuable  consideration.  It  was  merely  gratuitous  and  voluntary, 
and  the  principal  question  for  our  decision  is,  whether  in  such  a 
state  of  things  it  is  the  duty  of  this  Court  to  enforce  it  specifically 
against  Mr.  Medley's  executor,  either  on  the  ground  that  by  it  Mr. 
Medley  constituted  himself  a  trustee  of  the  shares  for  the  purposes 
mentioned  concerning  them  in  the  instrument,  or  on  the  ground 
of  contract,  or  otherwise.  It  seems  plain  enough  that  the  law  of 
Louisiana,  if  applicable  to-  the  case,  does  not  assist  the  plaintiffs, 
and  that  the  laws*  and  rules  governing  the  Courts  at  New  York, 
where  the  instrument  appears  to  have  been  executed,  are,  for  any 
purpose  now  material,  substantially  the  same  as  the  laws  and  rules 
governing  the  Courts  here.  I  am  of  opinion  that  according  to  our 
law  the  instrument  of  the  2d  April,  1852,  was  not  sufficient 
to  constitute  and  did  not  constitute  *  Mr.  Medley  a  trustee  of  *  273 
the  bank  shares  (and  in  saying  this  I  do  not  forget  the  design 
appearing  on  the  face  of  it  that  Mr.  Lord  should  become  a  trustee 
under  it  for  the  purposes  which  it  mentions),  nor  do  I  think  that, 
voluntary  as  the  instrument  was,  it  contained  a  contract  specifically 
enforceable  against  Mr.  Medley  or  his  estate.  The  transaction  or 
intended  transaction  left  by  him  imperfect  and  incomplete  he  might 
have  perfected  and  completed  by  a  transfer.  And  thinking  the 
plaintiffs'  case  not  helped  by  any  of  the  circumstances  stated 
respectively  in  the  two  answers  of  Mr.  Lord,  or  by  any  of  the 
authorities  mentioned  in  the  report  by  Messrs.  De  Gex,  Mac- 
naghten,  &  Oordon  of  the  cause  of  Kekewich  v.  Manning  (decided 
some  years  ago  in  this  Court),  or  by  that  decision,  I  find  myself, 
though  almost  or  altogether  with  regret,  unable  to  agree  with  the 
decree  as  to  the  bank  shares,  and  I  believe  my  learned  brother's 
view  to  be  in  effect  so  far  the  same  as  mine.  But  though  not 
satisfied  that  the  instrument,  if  a  deed,  contained  a  covenant  on 
Mr.  Medley's  part,  I  do  not  wish  to  prevent  or  prejudice  any  action 
which  the  plaintiffs  may  wish  to  bring  in  their  own  names  or  the 
name  of  Mr.  Lord  against  Mr.  Otto.  Then,  with  respect  to  the 
fire  insurance  shares.  As  to  these  I  have  some  doubt,  —  a  doubt 
immaterial,  because,  as  it  has  been  very  agreeable  to  me  to  find, 
my  learned  brother  is  as  to  them  of  opinion  with  the  decree  in  favour 
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of  the  plaintiffs.  That  being  so,  I  have  not  the  least  objection  to 
the  addition  in  the  plaintiffs'  favour  as  to  the  certificates  of  the 
fire  insurance  shares  which  my  learned  brother  proposes  and  will 
state.  The  circumstances  are  such  that  we  need  not,  I  think, 
alter,  and  I  am  not  for  altering,  what  the  decree  has  done  as  to 
the  costs  of  the  suit,  although  in  the  opinion  of  both  of  us  the 

plaintiffs'  case  partially  fails,  and  though  I  doubt,  as  I  have 
*  274    said,  with  regard  to  the  fire  insurance  shares.    *  And  I  am 

for  dealing  with  the  costs  of  the  appeal  in  the  same  way. 

The  Lord  Justice  Turner,  after  stating  the  facts  of  the  case 
nearly  in  the  same  terms  as  above,  proceeded  as  follows :  — 

Under  the  circumstances  of  this  case,  it  would  be  difficult  not  to 
feel  a  strong  disposition  to  give  effect  to  this  settlement  to  the 
fullest  extent,  and  certainly  I  have  spared  no  pains  to  find  the 
means  of  doing  so,  consistently  with  what  I  apprehend  to  be 
the  law  of  the  Court ;  but,  after  full  and  anxious  consideration,  I 
find  myself  unable  to  do  so.  I  take  the  law  of  this  Court  to  be 
well  settled,  that,  in  order  to  render  a  voluntary  settlement  valid 
and  effectual,  the  settlor  must  have  done  every  thing  which, 
according  to  the  nature  of  the  property  comprised  in  the  settlement, 
was  necessary  to  be  done  in  order  to  transfer  the  property  and 
render  the  settlement  binding  upon  him.  He  may  of  course  do 
this  by  actually  transferring  the  property  to  the  persons  for  whom 
he  intends  to  provide,  and  the  provision  will  then  be  effectual,  and 
it  will  be  equally  effectual  if  he  transfers  the  property  to  a  trustee 
for  the  purposes  of  the  settlement,  or  declares  that  he  himself 
holds  it  in  trust  for  those  purposes ;  and  if  the  property  be  per- 
sonal, the  trust  may,  as  I  apprehend,  be  declared  either  in  writing 
or  by  parol ;  but,  in  order  to  render  the  settlement  binding,  one 
or  other  of  these  modes  must,  as  I  understand  the  law  of  this 
Court,  be  resorted  to,  for  there  is  no  equity  in  this  Court  to  perfect 
an  imperfect  gift.  The  cases  I  think  go  further  to  this  extent, 
that  if  the  settlement  is  intended  to  be  effectuated  by  one  of  the 
modes  to  which  I  have  referred,  the  Court  will  not  give  effect  to  it 
by  applying  another  of  those  modes.     If  it  is  intended  to  take 

effect  by  transfer,  the  Court  will  not  hold  the  intended 
*  275    transfer  to  operate  as  a  *  declaration  of  trust,  for  then  every 

imperfect  instrument  would  be  made  effectual  by  being  con- 
[  212  ] 


MILROT  v.  LORD.  *  275 

verted  into  a  perfect  trust.    These  are  the  principles  by  which,  as 
I  conceive,  this  case  must  be  tried. 

Applying,  then,  these  principles  to  the  case,  there  is  not  here 
any  transfer  either  of  the  one  class  of  shares  or  of  the  other  to  the 
objects  of  the  settlement,  and  the  question  therefore  must  be, 
whether  a  valid  and  effectual  trust  in  favour  of  those  objects  was 
created  in  the  defendant  Samuel  Lord,  or  in  the  settlor  himself,  as 
to  all  or  any  of  these  shares.  Now  it  is  plain  that  it  was  not  the 
purpose  of  this  settlement,  or  the  intention  of  the  settlor,  to  con- 
stitute himself  a  trustee  of  the  bank  shares.  The  intention  was 
that  the  trust  should  be  vested  in  the  defendant  Samuel  Lord,  and 
I  think  therefore  that  we  should  not  be  justified  in  holding  that, 
by  the  settlement,  or  by  any  parol  declaration  made  by  the  settlor, 
he  himself  became  a  trustee  of  these  shares  for  the  purposes  of  the 
settlement.  By  doing  so  we  should  be  converting  the  settlement 
or  the  parol  declaration  to  a  purpose  wholly  dififerent  from  that 
which  was  intended  to  be  effected  by  it,  and,  as  I  have  said,  creat- 
ing a  perfect  trust  out  of  an  imperfect  transaction. 

His  Honor  the  Yice-Chancellor  seems  to  have  considered  that 
the  case  Ex  parte  Pye  (a)  warranted  the  conclusion  that  the  set- 
tlor himself  became  a  trustee  by  virtue  of  the  power  of  attorney 
which  he  had  given  to  the  defendant  Samuel  Lord;  but  in  Ex 
parte  Pye  the  power  of  attorney  was  given  by  the  settlor  for  the 
express  purpose  of  enabling  the  annuity  to  be  transferred  to  the 
object  of  the  settlor's  bounty.  The  settlor  had,  it  appears, 
already  directed  the  annuity  to  be  purchased  *  for  the  ben-  *  276 
efit  of  that  object,  and  had  even  paid  over  the  money  for 
the  purpose  of  its  being  applied  to  the  purchase  of  the  annuity ; 
and  then  when  the  annuity  was,  from  the  necessity  of  the  case, 
purchased  in  the  settlor's  name,  all  that  possibly  could  be  wanted 
was  to  show  that  the  original  purpose  was  not  changed,  and  that 
the  annuity,  though  purchased  in  the  settlor's  name,  was  still 
intended  for  the  benefit  of  the  same  object  of  the  settlor's  bounty, 
and  the  power  of  attorney  proved  beyond  all  doubt  that  this  was 
the  case.  These  facts  appear  to  me  wholly  to  distinguish  this  case 
from  the  case  of  Ex  parte  Pye.  In  my  opinion,  therefore,  this 
decree  cannot  be  supported  upon  the  authority  of  Ex  parte  Pye ; 
and  there  does  not  appear  to  me  to  be  any  sufficient  ground  to 

(a)  18  Ves.  140. 
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warrant  us  in  holding  that  the  settlor  himself  became  a  trustee  of 
these  bank  shares  for  the  purposes  of  this  settlement. 

The  more  difficult  question  is,  whether  the  defendant  Samuel 
Lord  did  not  become  a  trustee  of  these  shares  ?  Upon  this  ques- 
tion I  have  felt  considerable  doubt ;  but  in  the  result,  I  have  come 
to  the  conclusion  that  no  perfect  trust  was  ever  created  in  him. 
The  shares,  it  is  clear,  were  never  legally  vested  in  him  ;  and  the 
only  ground  on  which  he  can  be  held  to  have  become  a  trustee  of 
them  is,  that  he  held  a  power  of  attorney  under  which  he  might 
have  transferred  them  into  his  own  name ;  but  he  held  that  power 
of  attorney  as  the  agent  of  the  settlor ;  and  if  he  had  been  sued  by 
the  plaintiffs  as  trustee  of  the  settlement  for  an  account  under  the 
trust,  and  to  compel  him  to  transfer  the  shares  into  his  own  name 
as  trustee,  I  think  he  might  well  have  said :  These  shares  are  not 
vested  in  me  ;  I  have  no  power  over  them  except  as  the  agent  of 
the  settlor,  and  without  his  express  directions  I  cannot  be  justified 
in  making  the  proposed  transfer,  in  converting  an  intended 
*  277  *  into  an  actual  settlement.  A  Court  of  Equity  could  not, 
I  think,  decree  the  agent  of  the  settlor  to  make  the  transfer, 
unless  it  could  decree  the  settlor  himself  to  do  so,  and  it  is  plain 
that  no  such  decree  could  have  been  made  against  the  settlor.  In 
my  opinion,  therefore,  this  decree  cannot  be  maintained  as  to  the 
fifty  Louisiana  Bank  shares. 

As  to  the  thirteen  North  American  Fire  Insurance  shares,  the 
case  seems  to  me  to  stand  upon  a  different  footing.  Although  the 
plaintiffs'  case  fails  as  to  the  capital  of  the  bank  shares,  there  can, 
I  think,  be  no  doubt  that  the  settlor  made  a  perfect  gift  to  Mrs. 
Milroy,  then  Miss  Dudgeon,  of  the  dividends  upon  these  shares,  so 
far  as  they  were  handed  over  or  treated  by  him  as  belonging  to 
her,  and  these  insurance  shares  were  purchased  with  dividends 
which  were  so  handed  over  or  treated.  It  seems  to  me,  upon  the 
evidence,  that  these  shares  were  purchased  with  the  money  of  Mrs. 
Milroy,  then  Miss  Dudgeon,  and  that  the  purchase  having  been 
made  in  Thos.  Medley's  name,  there  would  be  a  resulting  trust  for 
Miss  Dudgeon.  I  think,  therefore,  that  as  to  these  shares  the 
decree  is  right,  the  value  of  the  shares  being,  as  I  presume,  under 
200/.,  so  that  the  case  does  not  fall  within  the  ordinary  rule  of  the 
Goui*t  as  to  the  wife's  equity  for  a  settlement. 

The  case  being  thus  disposed  of  as  to  the  title  to  the  shares,  I 
see  no  ground  for  the  claim  to  compensation  raised  by  this  bill. 
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The  certificates  for  the  shares  would  follow  the  legal  title,  and  as 
to  the  fifty  bank  shares  would  therefore  belong  to  the  defendant 
J.  A.  Otto,  and  as  to  the  thirteen  insurance  shares  the  plaintiffs 
recovering  those  shares  must  recover  the  certificates  also ; 
but,  this  not  being  provided  for  by  the  decree,  a  *  direction  *  278 
for  the  delivery  of  tliese  certificates  should,  I  think,  be 
added. 

Upon  the  hearing  of  this  appeal  it  was  contended  for  the  plain- 
tiffs, that  so  far  as  they  might  fail  in  recovering  any  of  the  shares 
in  question,  they  were  entitled  to  recover  the  value  of  them  against 
the  estate  of  Thos.  Medley.  I  am  not  sure  that  this  point  can 
properly  be  considered  to  be  open  upon  these  pleadings,  but  whether 
it  be  so  or  not,  I  agree  with  my  learned  brother  that  the  plaintiffs' 
claim  in  this  respect  cannot  be  maintained.  There  is  no  express 
covenant  in  the  settlement,  and  whatever  might  be  done  as  to 
implying  a  covenant  to  do  no  act  in  derogation  of  the  settlement, 
it  would,  I  think,  be  going  too  far  to  imply  a  covenant  to  perfect 
it.  If  there  be  a  breach  of  any  implied  covenant  by  the  delivery 
of  the  certificates  to  the  defendant  J.  A.  Otto,  the  plaintiffs' 
remedy  sounds  in  damages,  and  they  may  pursue  that  remedy  at 
law ;  for  which  purpose,  if  the  plaintiffs  desire  it,  there  may  be 
inserted  in  the  decree  a  direction  that  they  be  at  liberty  to  use  the 
name  of  the  defendant  Lord,  of  course  upon  the  usual  terms  of 
indemnifying  him.  I  have  not  adverted  to  the  point  which  was 
raised  as  to  this  case  being  governed  by  the  Spanish  law,  for  I 
think  that  if  that  law  was  more  favourable  to  the  plaintiffs,  the 
onus  was  upon  them  to  allege  and  prove  it.  As  to  the  costs  of  the 
suit,  my  learned  brother  being  of  opinion  that  they  ought  to  be 
paid  out  of  the  settlor's  estate,  I  do  not  dissent.  The  decree 
must  be  altered  accordingly  as  to  the  several  points  to  which  I 
have  referred. 
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♦  279  ♦  BENTLBY  v.  MACKA Y. 

1862.    Jaly  10, 14,  81.    Before  the  Lobds  Justices. 

Per  the  Lord  Justice  Turner.  Although  in  general,  in  order  to  induce  the 
Court  to  rectify  an  instrument  on  the  ground  of  mistake,  it  must  be  shown 
that  the  mistake  was  the  concurrent  mistake  of  all  the  parties,*  yet,  atmble^ 
this  rule  ought  not  to  be  applied  where  the  object  of  the  rectification  is  to 
Bet  aside  the  deed  pro  tanto  as  against  the  party  alleging  the  mistake. 

This  was  an  appeal  by  tlie  plaintiffs  from  a  decree  of  the  Master 
of  the  Rolls  dismissing  their  bill,  (a) 

The  bill  was  filed  by  two  married  ladies  (daughters  of  Spencer 
Mackay  the  elder)  for  the  purpose  of  setting  aside  or  rectifying  a 
deed.  Spencer  Mackay  the  elder,  left  five  children,  the  plaintiffs 
and  Spencer  Mackay,  the  younger,  Thomas  Henry  Mackay,  and 
Alexander  Mackay.  By  his  will  he  gave  a  sum  of  24,000/.  upon 
trust  for  the  benefit  of  Spencer  Mackay  the  younger  and  his  wife 
and  children,  the  nature  of  which  trusts  it  is  not  material  to  state. 
He  then  gave  the  residue  of  his  estate  in  fourths,  one-fourth  to 
each  of  the  other  children  for  life,  with  remainder  to  their  children. 
The  testator  died  on  the  6th  February,  1846,  and  on  the  24th  of 
that  month  his  executors  proved  his  will.  He  left  a  very  large 
property,  each  fourth  share  of  the  residue  amounting,  as  it  ap- 
peared, to  between  60,000Z.  and  70,000Z.  The  plaintiffs  were 
unmarried  at  the  time  of  their  father's  death,  but  Spencer  Mackay 
the  younger  was  then  married  and  had  several  children.  He  had 
it  appeared  been  of  extravagant  habits  and  had  offended  his 
father. 

Shortly  after  the  testator's  death  the  deed  to  which  the  suit 

related  was  executed.    It  was  dated  the  2d  March,  1846,  and 

made  between  Thomas  Henry  Mackay,  of  the  first  part,  Alexander 

Mackay,  of  the  second  part.  Bell  Mackay,  the  younger  (one 

*  280   of   the   plaintiffs),  of  the  third  *  part,  Bosanna  Louisa 

Mackay  (the  other  plaintiff),  of  the  fourth  part,  and  Bell 

(a)  31  Beav.  145. 

'  See  Fowler  v.  Fowler,  4  De  G.  &  J.  250,  and  cases  in  notes ;  Kerr  F.  & 
M.  (Ist  Am.  ed.)  422,  423 ;  1  Sugden  V.  &  P.  (8th  Am.  ed.)  160,  note  (r), 
171,  and  notes  {b)  and  (6  *). 
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Mackaj,  the  elder,  Edward  Yansittart  Neale,  James  Alexander 
Oordon,  and  Meaburn  Tatham,  the  executrix  and  executors  named 
in  the  will  of  Spencer  Mackaj  the  elder,  of  the  fifth  part.    By  this 
deed,  after    reciting    that    Thomas    Henry  Mackay,  Alexander 
Mackay,  Bell  Mackay,  the  younger,  and  Rosanna  Louisa  Mackay, 
from  the  natural  love  and  affection  borne  by  them  to  their  elder 
brother  Spencer  Mackay,  and  his  wife  and  children,  and  in  order 
to  make  some  provision  for  the  payment  of  the  debts  of  their 
brother  Spencer  Mackay,  and  for  the  benefit  of  himself  and  his 
wife  and  children,  had  agreed  with  each  other  to  advance  the  sum 
of  2002.  a-piece,  and  also  each  of  them  during  the  term  of  his  or 
her  life  to  allow  the  ftirther  sum  of  2002.  per  annum  to  be  applied 
for  the  benefit  of  their  brother  Spencer  Mackay,  his  wife  and  chil- 
dren, in  the  manner  thereinafter  directed :  It  was  witnessed,  that, 
in  pursuance  and  part  execution  of  the  said  agreement,  and  in 
consideration  of  the  natural  love  and  affection  so  borne  by  them  as 
aforesaid,  and  also  each  of  them  in  consideration  of  the  direction 
thereby  given  by  the  others  of  them  or  such  of  them  as  should 
execute  the  deed,  they,  the  said  Thomas  Henry  Mackay,  Alex- 
ander  Mackay,  Bell  Mackay,  the  younger,  and  Rosanna  Louisa 
Mackay,  respectively  empowered  and  directed  the  executors  and 
the  survivors  and  survivor  of  them,  out  of  the  dividends  and  inter- 
est which  would  become  due  to  each  of  them,  the  said  Thomas 
Henry  Mackay,  Alexander  Mackay,  Bell  Mackay,  the  younger,  and 
Rosanna  Louisa  Mackay,  upon  the  5th  of  April  then  next  under 
the  will  of  tlieir  father,  to  retain  the  sum  of  100/.  a-piece  and  the 
further  sum  of  lOOZ.  a-piece  out  of  the  like  dividends  and  interest 
which  would  become  due  to  them  respectively  upon  the  10th  of 
October  then  next,  and  to  apply  the  said  several  sums  at  the 
discretion  of  *  the  executors  or  the  survivor  or  survivors  of  *  281 
them,  either  in  payment  of  the  debts  of  Spencer  Mackay  the 
younger,  or  otherwise  for  the  benefit  of  Spencer  Mackay  the 
younger,  his  wife  and  their  children  or  either  or  any  of  them  ;  and 
in  further  execution  of  the  agreement,  and  for  the  considerations 
aforesaid,  Thomas  Henry  Mackay,  Alexander  Mackay,  and  the  plain- 
tiffs empowered  and  directed  the  executors  and  the  survivors  or  sur- 
vivor of  th€m,  or  the  trustees  or  trustee  for  the  time  being  under 
the  will  of  Spencer  Mackay  the  elder,  to  retain  in  every  year  during 
each  of  their  respective  lives  the  sum  of  2002.  a-piece ;  and  they 
thereby  further  directed  that  each  of  such  annuities  should  be  paid 
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by  the  executors  and  the  survivors  and  survivor  of  them  or  other 
the  persons  or  person  aforesaid,  during  the  life  of  the  party  by 
whom  the  same  was  respectively  directed  to  be  paid,  by  two  equal 
payments  on  the  12th  of  April  and  the  18th  of  October  in  every 
year,  to  their  brother  Spencer  Mackay,  and  Mary  Charity  his  wife, 
or  one  of  them,  or  to  or  for  the  benefit  of  the  said  children  or  child, 
in  like  manner  and  under  the  same  restrictions  and  subject  to  the 
same  conditions  as  were  contained  in  the  will  of  Spencer  Mackay 
respecting  the  dividends  of  the  sum  of  24,000Z.  consols  thereby 
bequeathed  in  trust  for  Spencer  Mackay  the  younger  and  his  wife 
and  children  :  provided  always,  that,  in  the  event  of  Spencer  Mackay 
the  younger  asserting  any  claim  to  the  estate  possessed  by  the  tes- 
tator in  Demerara  contrary  to  the  directions  concerning  the  same 
expressed  in  the  will  respecting  the  testator's  property  in  England, 
the  present  deed  should  be  void  except  as  to  any  act  which  might 
have  been  done  thereunder  previously  to  notice  of  the  assertion  of 
such  claim. 

After  the  execution  of  the  deed  and  in  the  summer  of  the  same 

year  the  plaintiffs  married.     Alexander  Mackay  the  son  died 

*  282   in  the  year  1847.     Spencer  Mackay  the  *  younger  died  in 

1860,  and  the  annuities  of  200/.  provided  by  the  deed  were 

paid  to  him  up  to  the  time  of  his  decease. 

The  plaintiffs  by  their  bill  alleged  that  what  was  intended  and 
agreed  to  by  them  was  that  each  of  them  should  grant  an  annuity 
of  200/.  for  the  joint  lives  of  herself  and  Spencer  Mackay  the 
younger  as  a  provision  for  him,  and  that  it  was  never  proposed  to 
or  intended  or  agreed  by  them  that  the  annuities  should  continue 
after  his  death,  or  that  the  plaintiffs  should  make  any  provision  for 
his  wife  or  children  after  his  death ;  that  they  were  not  advised 
upon  the  deed ;  that  it  was  not  read  over  or  explained  to  them,  and 
that  they  executed  it  in  the  faith  and  belief  that  it  went  no  further 
than  to  carry  into  effect  their  real  intention  and  agreement,  and 
that  it  was  not  until  after  the  death  of  Spencer  Mackay  the  younger 
they  were  aware  of  its  actual  extent  and  operation.  The  bill  fur- 
ther alleged  that  the  plaintiffs  when  they  executed  the  deed  were 
not  aware  of  a  provision  to  the  extent  of  10,000/.  consols,  which 
had  been  made  by  the  testator  for  the  wife  and  children  of  Spencer 
Mackay  the  younger  after  his  decease,  and  of  a  still  larger  pro- 
vision and  settlement  which  had  been  made  by  him  for  and  upon 
Thomas  Henry  Mackay,  as  to  which  latter  provision  and  settlement 
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it  was  alleged  by  the  bill  that  the  plaintifTs  executed  the  deed  in 
question  in  the  belief  that  thej  and  their  brothers  Thomas  Henry 
and  Alexander  were  all  possessed  of  incomes  of  the  same  or  equal 
amount.  The  bill  prayed  that  the  deed  might  either  be  wholly  set 
aside  or  rectified. 

The  defendants  to  the  bill  were  Thomas  Henry  Mackay,  the 
surviving  son  of  the  testator,  who  was  a  party  to  the  deed  and 
provided  one  of  the  annuities  of  200Z.,  the  executors  of  the 
testator,  and  the  widow  and  *  children  of  Spencer  Mackay  *  283 
the  younger,  and  all  these  parties  alleged  that  the  real  in- 
tention and  agreement  of  the  parties  was  such  as  was  expressed 
in  the  deed,  and  Thomas  Henry  Mackay  stated  his  desire  that  it 
might  be  supported  as  it  stood. 

The  Master  of  the  Rolls  upon  the  hearing  of  the  cause  dismissed 
the  bill  with  costs,  and  the  plaintiffs  appealed. 

The  Solicitor' General  (Sir  R.  Palmer),  Mr.  BaggaUay^  and 
Mr.  Cotton^  for  the  appellants.  —  Mutuality  of  mistake  is  not  nec- 
essary in  a  case  like  the  present.  Spence,  Eq.,  (a)  Harvey  v. 
Cooke.  (6) 

Mr,  Follett  and  Mr.  Charles  Hall^  for  Thomas  Henry  Mackay.  — 
To  enable  the  Gouii;  to  rectify  a  deed,  there  must  be  mutual  mis- 
take. Shelbume  v.  Inchiquin^  (c)  Townsend  v.  Stangroom^  (rf) 
Mooke  Y.  Lord  Kensington^  (e)  Fowler  v.  Fowler.  (^)  Here  there 
was  not  mutual  mistake.  Tlie  deed,  therefore,  cannot  be  reformed ; 
and  it  is  clearly  a  case  in  which  it  cannot  be  rescinded. 

Mr.  Selwyn  and  Mr.  Hohhoxise^  for  Mrs.  Spencer  Mackay  and 
her  children,  supported  the  same  view. 

♦  Mr.  Tatham  appeared  for  the  trustees.  *  284 

The  Solicitor-General,  in  reply. 

Judgment  reserved. 

(a)  Vol.  1,  p.  633.  {d)  6  Ves.  828,  334. 

(6)  4  Ru8S.  58.  (e)  2  E.  <&  J.  753. 

(c)   1  Bro.  C.  C.  338.  341.  (g)  4  De  G.  &  J.  250,  264,  273. 

See  also  Thompson  v.  Wbatmore,  1  J.  &  H.  268 ;  Sells  v.  Sells,  1  Dr.  & 
Sm.  42 ;  Earl  Bradford  v.  Earl  Romney,  30  Beav.  431 ;   Harris  v.  Fepperell, 
•L.  R.  5  Eq.  1. 
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July  31. 

The  Lord  Justice  Knight  Bruce,  after  stating  the  deed,  the 
marriage  of  the  plainti£Es,  and  the  death  of  Alexander  Mackay, 
proceeded  as  follows:  — 

The  death  of  Spencer  Mackay  happened  in  the  year  1860,  soon 
after  which  the  present  suit  was  in  the  same  year  instituted.  Its 
object  was  and  is  to  be  relieved  against  the  deed,  on  the  ground 
that,  as  the  plaintiffs  contend,  they  did  not  when  they  agreed  to 
execute  it,  did  not  when  they  executed  it,  intend  that  either  of  the 
annuities  or  allowances  of  200L  a-year  each  mentioned  in  it,  and 
provided  by  it  on  their  part,  should  extend  in  any  event  beyond 
the  life  of  their  brother  Spencer  Mackay.  It  was,  therefore,  and 
is  insisted  by  the  plaintiffs,  that  they  executed  the  deed  under  an 
erroneous  impression  and  a  mistake  as  to  the  nature  of  its  contents, 
and  that  each  and  the  property  of  each  ought  to  be  freed  accord- 
ingly from  liability  under  the  deed  as  from  Spencer  Mackay's 
death.  This  view  of  the  matter,  not  adopted  by  any  other  of  the 
other  surviving  parties  to  the  deed,  was  also  not  adopted  by  the 
Master  of  the  Rolls,  who  dismissed  the  bill  with  costs,  —  a  decision 
from  which  the  plaintiffs  have  appealed. 

Of  course,  primd  facie  and  presumptively,  the  deed  binds  ac- 
cording to  its  purport  and  tenor,  and  it  is  on  the  plaintiffs  to  show 

that  it  ought  not  to  do  so.    This  they  have  not  in  my  opinion 
*  285    done.     The  evidence,  *  according  to  my  view  and  estimate 

of  it,  not  being  satisfactory  on  the  point,  I  am  not  convinced 
that  the  instrument  does  not  accurately  express  the  understanding 
and  intention  with  which  they  agreed  to  become  parties  to  it  and 
executed  it.  Upon  the  mere  question  of  fact,  therefore,  I  am  not 
prepared  to  say  that  they  were  well  founded  in  this  litigation.  But 
if  the  mere  question  of  fact  should  be  assumed  to  be  with  them,  it 
would  be  still  to  be  remembered  that  during  a  period  of  more  than 
thirteen  years  the  deed  was  acted  on,  that  not  any  party  to  it 
appears  to  have  disputed  it  before  Spencer  Mackay's  death,  that 
Alexander  Mackay  died- in  the  year  1847,  and  that  fraudulent  in- 
tention and  dishonest  views  are  out  of  the  case,  none  having  been 
proved  or  suggested.  I  think,  also,  that  at  least  every  surviving 
party  to  the  deed  besides  the  plaintiffs  must  be  taken  to  have  been 
uniformly  content  with  it  in  its  actual  form  and  shape,  and  that  at 
least  their  surviving  brother  must  be  taken  to  have  joined  in  thai 
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deed  under  the  belief  that  the  plaintifiiB  in  acceding  to  it  also 
understood  it  according  to  the  proper  sense  of  its  actual  expres- 
sions ;  nor  am  I  satisfied  that  the  view  or  conception  or  under- 
standing of  Alexander  Mackay  on  the  subject  of  the  deed  differed 
from  that  of  his  brother  Thomas  Henry  Mackay. 

Upon  these  considerations  it  seems  to  me,  that  if  the  mere  ques-, 
tion  of  fact  as  to  the  plaintiff's  understanding  of  the  instrument 
ought  to  be  regarded  as  they  wish  it  to  be,  relief  cannot  be  granted 
to  them  consistently  with  the  justice  due  to  their  surviying  brother, 
who  ought  in  my  judgment,  I  repeat,  to  be  taken  to  have  joined  in 
the  deed  under  the  impression  and  in  the  persuasion  that  it  was 
understood  and  intended  by  the  plaintiffs  to  operate  according  to 
the  proper  force  and  meaning  of  its  language. 

*  I  think  that  the  bill  was  justly  dismissed  with  costs,  *  286 
and  that  the  appeal  is  groundless. 

The  Lord  Justice  Turner,  after  stating  the  facts  of  the  case, 
proceeded  as  follows :  — 

The  substantial  question  in  this  case  seems  to  me  to  be  whether 
this  deed  ought  to  be  set  aside,  so  far  as  it  affects  the  interests  of  the 
plaintifis  after  the  death  of  Spencer  Mackay  the  younger,  or,  which 
is  the  same  thing  in  effect,  whether  it  ought  to  be  rectified  by  con- 
fining its  operation,  as  to  the  plaintiffs  at  least,  to  the  joint  lives 
of  themselves  respectively  and  of  Spencer  Mackay  the  younger; 
for  although  the  bill  may  be  considered  to  ask  more  extended 
relief,  that  of  setting  aside  the  deed  in  totOy  that  relief  was  not 
asked  at  the  bar,  and  if  it  had  been  ask6d,  could  not,  in  my 
opinion,  have  been  granted.  To  grant  such  relief  would  be  to 
undo  what  has  been  acted  upon  for  many  years,^  and  what  the 
plaintiffs  by  the  bill  have  alleged  they  intended  and  agreed  to  do. 
We  must  look  at  the  case  therefore,  as  it  seems  to  me,  only  with 
reference  to  the  question  to  which  I  have  referred.  It  was  argued 
for  the  defendants,  that,  in  order  to  induce  the  Court  to  rectify  an 
instrument  upon  the  ground  of  mistake,  the  mistake  must  be  the 
concurrent  mistake  of  all  the  parties,  and  several  cases  were 
referred  to  in  proof  of  this  rule.  I  take  this  to  be  the  rule  in  the 
ordinary  case  of  rectifying  mistakes  in  an  instrument  where  it  is 

>  See  Kerr  F.  ft  M.  (Ut  Am.  ed.)  435,  436. 
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sought  to  alter  the  instrument  in  any  prescribed  or  definite  mode, 
and  for  this  reason,  that  in  such  cases  it  is  necessary  to  prove  not 
only  that  there  has  been  a  mistake,  but  also  what  was  intended  to 
be  done,  in  order  that  the  instrument  may  be  set  right  according 
to  what  was  so  intended,  for  in  such  a  case,  if  the  parties  took 

different  views  of  what  was  intended,  there  would  be  no 
*  287   contract  between  them  which  could  *  be  carried  into  effect 

by  rectifying  the  instrument;^  but  I  venture  to  doubt 
whether  this  rule  applies,  or  ought  to  be  applied,  to  a  case  like  the 
present,  in  which  the  purpose  of  the  rectification  is  to  set  aside 
the  deed  pro  tanto  as  to  the  parties  alleging  the  mistake,  for  in 
such  a  case  no  proof  would  be  necessary  of  any  further  agreement. 
It  would  be  sufficient  to  prove  the  mistake,  and  the  circumstances 
entitling  thQ  party  to  h?ive  the  mistake  removed.  It  is  obvious, 
that,  unless  the  rule  be  so  qualified,  it  would  always  be  in  the 
power  of  one  of  the  parties  to  an  instrument  to  defeat  the  right 
of  another  of  the  parties  to  set  aside  the  instrument.  It  is  not 
however  necessary,  in  my  view  of  this  case,  to  decide  this  point, 
and  I  make  these  observations  only  for  the  purpose  of  preventing 
the  question  being  considered  as  concluded  by  the  decision  upon 
this  case.  I  think  that  whether  the  purpose  be  simply  to  rectify, 
or  to  rectify  and  set  aside,  —  as  I  take  the  purpose  of  this  bill  to 
be,  —  very  strong  and  clear  proof  is  required,  and,  as  Lord  Eldon 
observed  in  Beaumont  v.  Bramley^  (a)  great  attention  must  be 
paid  to  what  is  stated  by  the  other  parties  to  the  instrument,^  and 
the  proof  which  has  been  given  on  the  part  of  the  plaintiffs  in  this 
case  seems  to  me  to  be  insufficient  to  ground  the  relief  which  is 
asked.  I  desire  to  be  understood  as  not  imputing  to  these  ladies 
in  any  degree  an  intention  to  misstate  the  facts.  I  do  not  doubt 
that  they  fully  believe  the  facts  to  be  as  they  are  stated  in  their 
affidavits,  but  this  was  a  business  transacted  in  haste  and  at  a 
period  when  their  minds  may  well  have  been  occupied  with  other 
thoughts,  and,  independently  of  what  is  stated  by  the  defendant 
Thomas  Henry  Mackay,  I  cannot  see  my  way  to  distrust  the 
evidence  of  Dr.  Gordon  (a  wholly  disinterested  person)  who 
states  the  fact  of  the  wife  and  children  of  Spencer  Mackay  the 

(a)  T.  &  R.  41. 

*  See  Kyle  v.  Eavanagh,  103  Mass.  856 ;  Spun*  o.  Benedict,  99  Mass.  463. 

*  See  Fowler  o.  Fowler,  4  De  G.  &  J.  250 ;  Kerr  F.  &  M.  (Ist  Am.  ed.) 
416,  421. 
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younger  having  *  been  mentioned  in  the  course  of  the  dis-   *  288 
cussions  as   to  this  deed,  and  states  distinctly  what  the 
agreement  was.    I  think  therefore  that  this  appeal  must  be  dis- 
missed, and  with  costs.^ 


HILL  V.  EVANS.a 

1861.    December  10,  11.    1862.    January  16,  17,  18,  20,  21,  29.    Before  the 

Lord  Chancellor  Lobd  Westburt. 

1.  The  question  of  the  identity  of  two  specifications,  for  the  purpose  of  deciding 

as  to  the  novelty  of  an  invention,  is  one  of  fact,  to  be  left  to  the  jury.' 

2.  A  specification  of  a  patent  does  not  differ  from  any  other  publication  of  an 

invention  for  the  purpose  of  invalidating  a  subsequent  patent  for  want  of 
novelty. 
8.  A  prior  publication,  to  have  that  effect,  must  be  one  from  which  a  person 
with  ordinary  knowledge  would  be  able  practically  to  apply  the  discovery 
without  further  experiment.  If  something  remains  to  be  ascertained,  there 
is  room  for  a  valid  patent. 

4.  Publication  of  an  invention  in  terms  of  mere  generality,  or  not  true  to  their 

full  extent,  will  not  invalidate  a  subsequent  patent,  the  specification  of 
which  is  limited  and  accurate  and  gives  a  specific  rule  of  practical  applica- 
tion. 

5.  Prior  knowledge  must,  in  order  to  avoid  a  patent  for  want  of  novelty,  be 

knowledge  equal  to  that  required  to  be  given  by  a  specification.^ 

This  case  came  on  in  the  first  instance  on  appeal  from  an  order 
of  Vice-Chancellor  Wood,  on  a  motion  for  an  injunction  to  restrain 
the  infringement  of  a  patent.  It  was  afterwards  by  arrangement 
turned  into  a  motion  for  a  decree,  to  be  originally  heard  by  the 
Lord  Chancellor.  The  facts  and  the  nature  of  the  arrangement 
as  to  the  mode  of  trying  the  case  sufficiently  appear  from  the 
judgment. 

Mr.  Roltj  Mr.  Chrove,  Mr.  Sindmarch^  and  Mr.  Marten  ap- 
peared for  the  plaintiff. 

1  See  Kerr  F.  &  M.  (Ist  Am.  ed.)  454. 

•  See  11  Law  Register,  N.  S.  601.-618,  666-679. 

*  See  Betts  v.  Menzles,  10  H.  L.  Cas.  117 ;  Kerr  Inj.  418,  427,  428. 
«  Kerr  Inj.  416,  417. 
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^iV  H.  Cairns^  Mr.  Bovill,  Mr.  Denman,  and  Mr.  Druee  appeared 
for  the  defendant. 

The  following  authorities  were  referred  to:  Stead  v.  Ander- 
son^ (a)  Beard  v.  Ugerton,  (6)  Steiner  v.  JBealdj  (<?)  Betts 
*  289  V.  MemieSy  (^d)  Walton  v.  Potter ^  (e)  Wigram  on  *  Wills,  (jg) 
Unwin  v.  Heathy  (K)  Beard  v.  Egerton^  (%)  The  Househill 
Company  v.  Neihon^  (A;)  Jones  v.  Pearce,  (I)  Tetley  v.  JEaston^  (m) 
Stead  V.  Williams^  (n)  Comuh  v.  Keene^  (p)  WoodcrofVs  Pat- 
entj  (p)  Newton  v.  Faw<?Aer,  (j)  ftisA  v.  .Foa?,  (r)  Crane  v. 
Pricey  («)  iJex  v.  -ArAwr^W,  (0  flVey  v.  Pearson^  (u)  Lister  v. 
Leathery  (v)  Brook  v.  Aston,  (w)  2%«  Patent  Bottle  Envelope 
Company  v.  SeymeVy  (x)  NeiUon  v.  Harfordy  (j/)  Seed  v.  JKy- 
^tn8,  (2)  Carpenter  v.  Smithy  (aa)  In  re  Newally  (hb)  Heath  v. 
Smithy  (jcc')  Hills  v.  2%e  Xon(2an  Gaslight  Company y  (dd^  and 
Muntz  V.  Foster,  (ee) 

January  21. 

The  Lord  Chancellor.  —  It  is  necessary  to  understand  exactly 
in  what  manner  this  argument  now  comes  before  me.  I  am  hear- 
ing a  cause  In  equity,  in  which  the  plaintiff,  Mr.  Hill,  applies  for 
an  injunction  to  restrain  Mr.  Evans  from  an  infringement  of  Mr. 
Hill's  patent.  It  is  the  habit  and  the  rule  of  a  Court  of  Equity  not 
to  grant  that  injunction,  at  all  events  at  the  hearing,  and  not  to 
make  it  perpetual  unless  the  legal  validity  of  the  patent  has  been 
conclusively  established.^    This  bill  contains  a  great  variety  of 

a)  4  C.  B.  806.  (m)  2  C.  B.  (N.  S.)  706. 

b)  8  C.  B.  166.  (n)  7  Man.  &  G.  818. 

c)  6  Exch.  607.  (0)  1  Webst.  Pat.  Gas.  601. 

d)  8  El.  &  Bl,  923,  983.  (p)  1  Webst.  Pat.  Ca«.  740. 

e)  3  Man.  &  G.  411.  (q)  6  Exch.  869. 
g)  Page  8.  (r)  6  H.  L.  Gas.  707. 
h)  6  H.  L.  Gas.  606.  («)  1  Webst.  Pat.  Gas.  877. 
0   3  G.  B.  97.  (0   B.  N.  P.  77. 
k)  1  Webst  Pat.  Gas.  673.  (u)  6  H.  L.  Gas.  61. 
0    1  Webst.  Pat.  Gas.  122.  (r)  8  El.  &  Bl.  1004. 
w)  8  El.  &  Bl.  478 ;  on  App.  6  Jur.  (N.  S.)  1026. 
x)  6  G.  B.  (N.  S.)  164.  (66)  4  G.  B.  (N.  S.)  269. 
y)  8  M.  &  W.  806,  823.  (cc)   8  El.  &  Bl.  256. 
z)  6  Jur.  (N.  S.)  1264.  («W)  6  H.  &  N.  812. 
aa)  9  M.  &  W.  800.  (ec)    2  Webster,  92,  96, 106. 

>  See  2  Dan.  Gh.  Pr.  (4th  Am.  ed.)  1642. 
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allegations  for  the  purpose  of  showing  that  the  legal  validity 
*of  the  patent  in  question,  that  is,  Mr.  Hill's  patent,  has  *290 
been  finally  established,  and  the  allegation  may  be  described 
generally  as  stating  a  long  proceeding  at  law,  to  which  Mr.  Evans, 
the  defendant,  is  represented  as  being  virtually  a  party.  The  bill 
contains  an  allegation  that  in  the  stage  in  which  this  matter 
was  left  by  the  Court  of  Exchequer,  notice  of  a  proceeding  by  way 
of  appeal  having  be^n  given  by  the  defendant  at  law,  an  agreement 
was  made  between  the  parties  by  which  the  legal  validity  of  Mr. 
Hill's  patent  was  finally  admitted  and  allowed.  The  bill  alleges 
that  Mr.  Evans,  the  defendant,  was  a  party  to  that  agreement,  and 
ought  to  be  bound  by  it.  I  was  of  opinion  that  I  could  not  bind 
Mr.  Evans  by  that  agi*eement,  and  that  Mr.  Evans  had  a  right 
therefore  to  say  that  he  was  entitled  to  the  benefit  of  such  appeal 
to  a  Court  of  Error,  if  indeed  the  case  admitted  of  an  appeal,  as 
the  other  defendants,  who  were  parties  to  the  agreement  with  Mr. 
Hill,  the  plaintiff,  might  have  prosecuted  but  for  that  agreement. 
The  ordinary  course  would  have  therefore  been  either  to  leave  the 
parties  to  prosecute  it  to  a  final  issue  that  action  which  had  been 
so  commenced,  and  in  which  a  jury  had  given  a  verdict  which  the 
Court  of  Exchequer  refused  to  disturb,  or  else  to  put  upon  the 
plaintiff  the  obligation  of  bringing  a  fresh  action.  I  was  exceed- 
ingly unwilling,  as  I  trust  I  always  shall  be,  to  send  the  parties 
from  this  Court  to  the  other  side  of  Westminster  Hall.  I  had 
authority  to  try  that  question,  and  I  therefore  proposed  to  try  it,^ — 
a  proposal  to  which  the  parties  acceded.  The  question,  therefore-, 
of  the  validity  of  the  patent  has  been  discussed  before  me,  as  it 
might  have  been  discussed  in  the  Court  of  Exchequer  Chamber ; 
and  although  the  points  do  not  in  reality,  when  rightly  considered, 
extend  over  any  great  space,  the  argument,  nevertheless,  has 
extended  over  a  considerable  period  of  time. 

*  I  have  considered  the  case  very  much  during  the  four  *  291 
days  that  it  has  occupied  the  Court,  and  the  conclusion  at 
which  I  have  arrived  is,  that  the  patent  is  good  and  valid  in  law. 
The  reasons  for  that  conclusion  I  shall  give  at  some  length ;  but, 
inasmuch  as  there  remains  another  question  to  be  tried  in  the 
cause,  namely,  the  question  of  infringement,  I  propose  to  postpone 

'  See  Boyill  o.  Hitchcock,  L.  R.  3  Ch.  Ap.  417 ;  Renard  v,  Levinstein,  10 
L.  T.  (N.  S.)  94,  177 ;  1  Joyce  Inj.  284 ;  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1071. 
VOL.  IV.  15  [  226  ] 
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my  judgment  upon  that  point  until  I  have  heard  the  whole  of  the 
case. 

Janaary  29. 

The  defendant,  after  taking  time  to  consider,  declined  to  try 
the  question  of  infringement,  and  on  this  day  his  Lordship  gave 
judgment  as  follows :  — 

The  Lord  Ghangellob. — In  this  case  I  am  now  to  give  my 
reasons  for  the  order  which  I  have  already  intimated  my  intention 
to  make.  It  must  be  recollected  that  the  case  comes  before  me 
upon  a  motion  for  a  decree,  and  I  am,  therefore,  hearing  an  orig- 
inal cause. 

The  first  thing  which  it  is  necessary  to  determine  is  the  question 
whether  the  legal  validity  of  the  plaintiff's  patent  has  been  finally 
established  at  law.  Now  the  plaintiff  commenced  two  actions  at 
law  some  time  previously  to  the  institution  of  this  suit,  one  against 
the  Gaslight  Company  and  the  other  against  the  defendant.  It 
was  ordered  that  the  action  at  law  against  the  defendant  should 
stand  over  to  abide  the  result  of  the  action  against  the  London 
Gaslight  Company.  The  last  action  was  tried  at  Guildford,  and 
certain  points  were  reserved  for  the  consideration  of  the  Court  in 
banc.  Rules  were  subsequently  obtained  by  the  defendant, 
*  292  a  verdict  having  been  found  for  the  plaintiff  *  for  entering  a 
verdict  for  the  defendant,  or  for  nonsuiting  the  plaintiff,  or 
for  a  new  trial.  All  these  rules  were  discharged  by  the  Court  of 
Exchequer,  and  there  was  then  a  proceeding,  under  the  Common 
Law  Procedure  Act,  for  the  purpose  of  carrying  an  alleged  matter 
of  law,  involved  in  a  decision  of  the  Court  of  Exchequer,  by  way 
of  a  proceeding  in  error,  to  the  Court  of  Exchequer  Chamber.  The 
further  progress  of  the  cause  for  that  purpose  was  intercepted  by 
an  agreement,  and  one  of  the  objects  of  this  bill  is  to  have  it 
declared  that  the  defendant  is  bound  by  that  agreement.  I  came 
to  the  conclusion,  on  the  first  discussion,  that  I  could  not  enforce 
that  agreement ;  and  it  became  necessary,  therefore,  and  was 
agreed  to  on  all  sides,  that  the  question  should  be  taken  up  at  the 
point  at  which  it  was  left,  namely,  the  point  which  it  had  attained 
in  the  Court  of  Exchequer  in  the  action  at  law  against  the  London 
G^light  Company,  when  the  agreement  was  entered  into.  It 
must  therefore  be  recollected  that  the  particular  subject  of  the 
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discnssion  before  me  has  been  that  alleged  matter  of  law  which 
was  reserved  upon  the  trial  of  Hills  v.  2Jie  London  &(Mlight  Com- 
panp^  (a)  and  which  it  is  stated  might  have  been  the  subject  of  a 
proceeding  in  error  in  the  Exchequer  Chamber. 

That  alleged  matter  of  law  consisted  of  an  argument  against  the 
novelty  of  the  plaintiff's  invention,  derived  from  the  fact  that  it 
had  been  previously  known  and  published ;  and  in  proof  of  that  fact 
two  specifications,  filed  under  previous  patents  granted  to  a  person 
of  the  name  of  Groll,  and  to  a  person  of  the  name  of  Laming,  were 
produced  upon  which  to  found  the  argument  that  the  invention 
had  already  been  made  known  to  the  public.  When  it  was 
agreed  that  I  should  dispose  *  of  the  matter,  which,  it  was  *  298 
alleged,  might  have  been  carried  to  the  Court  of  Exchequer 
Chamber,  an  application  was  made  on  behalf  of  the  defendant  that 
I  should  permit  another  specification  to  be  added  to  those  on  which 
reliance  had  been  placed  in  the  Court  of  Exchequer,  —  namely, 
the  specification  of  a  patent  granted  to  one  Heard,  in  the  year 
1806 ;  and  it  was  agreed  between  all  the  parties  that  the  argument 
should  proceed  upon  the  basis  of  that  specification  being  considered 
and  treated  before  me  as  if  it  had  been  given  in  evidence  before  the 
jury  on  the  trial  of  the  action. 

Now  the  argument  has  been,  that  it  is  the  duty  of  the  Court  and 
the  right  of  the  Court  to  construe  those  earlier  specifications,  and 
that  if  I  found  from  the  specifications  so  construed,  when  collated 
and  compared  with  the  specification  of  the  plaintiff's  patent,  that 
the  invention  described  in  the  one  was  identical  with  the  invention 
described  in  the  other,  the  Court  might  at  once  arrive  at  the 
conclusion  that  there  was  no  novelty  in  the  invention,  and  deal 
with  the  whole  matter  as  matter  of  law,  and  not  as  matter  to  be 
submitted  to  the  jury,  and  that  unquestionably  is  a  question 
deserving  of  very  serious  consideration.  It  is  true,  as  a  proposi- 
tion of  law,  that  the  construction  of  a  specification  (like  the  con- 
struction of  all  other  written  instruments)  belongs  to  the  Court ; 
but  the  specification  of  an  invention  contains  generally,  if  not 
always,  some  technical  terms,  some  phrases  of  art,  some  descrip- 
tion of  processes  which  require  the  light  to  be  derived  from  what 
are  called  surrounding  circumstances*  It  is  therefore  an  admitted 
rule  of  law,  that  the  explanation  of  the  words  or  technical  terms 

(a)  5  H.  &  N.  812. 
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of  art,  fhe  phrases  used  in  commerce,  and  the  proof  and  results  of 
the  processes  which  are  described  (and,  in  a  chemical  patent,  the 
ascertainment  of  chemical  equivalents),  —  that  all  these  are 
*  294  matters  of  fact  upon  which  *  evidence  may  be  given,  con- 
tradictory testimony  may  be  adduced,   and   upon   which 
undoubtedly  it  is  the  province  and  the  right  of  a  jury  to  decide. 
But  when  those  portions  of  a  specification  are  abstracted  and  made 
the  subject  of  evidence,  and  therefore  brought  within  the  province 
of  the  jury,  the  direction  to  be  given  to  the  jury  with  regard  to  the 
construction  of  the  rest  of  the  patent,  which  is  conceived  in  ordi- 
nary language,  must  be  a  direction  as  to  the  meaning  of  the  patent 
upon  the  hypothesis  or  the  basis  of  the  jury  arriving  at  a  certain 
conclusion  with  regard  to  the  meaning  of  those  terms,  the  signi- 
fication of  those  phrases,  the  truth  of  those  processes,  and  the 
results  of  the  technical  procedure  described  in  the  specification. 
And  so  the  rule  is  given  by  Parke,  B.,  in  delivering. the  judgment 
of  the  Court  of  Exchequer  in  the  case  of  Netlson  v  Harford,  (a) 
The  language  of  the  learned  Judge,  which  I  adopt,  is  in  these  words: 
'^  The  construction  of  all  written  instruments  belongs  to  the  Court 
alone,  whose  duty  it  is  to  construe  all  such  instruments  as  soon  as 
the  true  meaning  of  the  words  in  which  they  are  couched  and  the 
surrounding  circumstances,  if  any,  have  been  ascertained  as  facts 
by  the  jury,  and  it  is  the  duty  of  the*  jury  to  take  the  construction 
from  the  Court,  either  absolutely,  if  there  be  no  words  to  be  con- 
strued as  words  of  art  or  phrases  used  in  commerce,  and  no 
surrounding  circumstances  to  be  ascertained,  or  conditionally,  when 
those  words  or  circumstances  are  necessarily  referred  to  them." 
Now  adopting  that  as  the  rule  in  the  comparison  of  two  specificSsi- 
tions,  each  of  which  is  filled  with  terms  of  art  and  with  the  descrip- 
tion of  technical  processes,  the  duty  of  the  Court  would  be 
confined  to  this,  —  to  determine  the  legal  construction  of  such 
document  taken  independently.     But,  after  that  duty  is  dis- 
*  295    charged,  there  *  would  remain  a  most  important  function 
to  be  still  performed,  which  is,  the  comparison  of  the  two 
instruments  when  they  have  received  their  legal  exposition  and 
interpretation ;  and,  as  it  is  always  a  matter  of  evidence  what 
external  thing  is  indicated  and  denoted  by  any  description,  when 
the  jury  have  been  informed  of  the  meaning  of  the  description  con- 

(a)  8  M.  &  W.  806,  828. 
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tained  in  each  specification,  the  work  of  comparing  the  two  and 
ascertaining  whether  the  words  (as  interpreted  by  the  Court)  con- 
tained in  specification  (A.)  do  or  do  not  denote  the  same  external 
matter  as  the  words  (as  interpreted  and  explained  by  the  Court) 
contained  in  specification  (6.)  is  a  matter  of  fact,  and  is,  I  con- 
ceive, a  matter  within  the  province  of  the  jury,  and  not  within  tlie 
function  of  the  Court. 

Granting,  therefore,  to  the  full  extent,  the  propriety  of  the 
expression  of  the  rule  which  is  there  contained,  and  taking  either 
specification  as  so  interpreted,  the  question  whether  the  two  speci- 
fications that  are  brought  into  comparison  do  or  do  not  indicate 
the  same  external  matter  must  be  determined  by  the  jury,  and  not 
be  determined  as  matter  of  law  by  the  Court ;  and  I  find  that  this 
has  been  the  course  adopted  by  learned  Judges  in  a  great  variety 
of  reported  cases  at  Nisi  Prius.  It  was  the  course  adopted  in  a 
case  which  is,  exceedingly  similar  to  the  present  one,  Muntz  v. 
Foster,  (a)  The  antecedent  specification  of  Collins  was  explained 
to  the  jury  by  Lord  Chief  Justice  Tindal,  and  the  specification  of 
Muntz  was  equally  explained  ;  but  it  was  left  to  the  jury  to  deter- 
mine, after  thiit  explanation  had  been  given,  whether  the  two  things 
which  the  Court  had  interpreted  did  or  did  not  denote  the  same 
subject.  The  same  course  was  also  adopted  by  Lord  Chief 
Justice  Tindal  in  *  another  case  that  came  before  him  of  *296 
Wcdton  V.  Potter^  (Jbi)  and  I  find  no  doubt  intimated  that  this 
was  the  proper  course  to  be  adopted  by  the  Court,  and  that  the 
function  of  the  Court  and  the  function  of  the  jury  were  in  that 
manner  clearly  distinguished. 

^ome  doubt  was  thrown  on  this  subject  by  what  fell  from  a 
noble  and  learned  lord,  in  moving  the  judgment  of  the  House  of 
Lords  in  the  case  of  BtLsh  v.  Fox^  ((?)  and  it  seems  to  have  been 
supposed  by  Lord  Chief  Baron  Pollock  in  the  case  of  Booth  v. 
Kennardy  (^d}  and  it  was  evidently  supposed  by  the  Court  of 
Exchequer  in  the  case  of  Hills  v.  The  London  Gaslight  Company^ 
that  Bu%h  V.  Fox  (c)  had  laid  down  this  rule,  that  it  was  the 
province  of  the  Court  to  compare  the  two  specifications,  and  that 
the  Court  alone,  from  that  comparison,  might  arrive  at  a  conclu- 
sion as  to  the  identity  of  the  subject.  I  cannot,  however,  too  often 
repeat  that  what  is  said  by  a  noble  and  learned  lord  in  moving 

(a)  2  Webster,  92,  95,  105.  (c)  6  H.  L.  Cas.  707. 

(6)  3  Man.  &  G.  411.  \d)  2  H.  &  N.  84. 
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the  judgment  of  the  House  of  Lords  does  not  by  any  necessity 
enter  into  the  judgment  of  the  House.  The  observations  of  Lord 
CoTTENHAM,  in  the  case  of  The  Toff  Vale  Railway  Company  v. 
Nixon,  (a)  are  very  pointed  and  useful  to  correct  an  erroneous 
impression  which  sometimes  prevails,  that  every  thing  said  by  a 
noble  and  learned  lord  in  advising  the  House  of  Lords  is  to  be 
taken  as  if  it  were  part  of  the  determination  of  the  House. 

Nothing  will  show  the  difference  between  the  two  things  more 
forcibly  than  what  occurred  in  the  case  of  Bush  v.  Fox,  (6)  which 

was  an  action  brought  for  the  alleged  infringement  of  a 
*  297    patent.    There  was  a  plea  of  * "  not  guilty,"  and  under 

that  plea  the  specification  of  a  prior  patent  that  had  been 
granted  to  Lord  Cochrane  ten  years  before  the  date  of  the  patent 
oh  which  the  action  was  brought  was  put  in,  and  evidence  was 
given  by  several  witnesses  that  the  process  described  as  to  the 
details  and  manner  of  working  of  the  one  patent  was  in  all  respects 
identical  with  the  details  and  the  manner  of  working  of  the  other. 
Upon  tliat  evidence  being  given,  the  Lord  Chief  Baron  told  the  jury 
that,  if  they  believed  it,  there  was  no  question  of  fact  for  them, 
because  there  resulted  from  that  evidence  this  conclusion  of  law, 
that  the  patent  on  which  the  plaintiff  relied  had  been  anticipated  by 
the  antecedent  patent,  and  that  there  was  no  novelty  in  the  inven- 
tion. That  .was  carried  by  way  of  appeal  to  the  House  of  Lords, 
and  the  noble  and  learned  lord  who  was  then  Lord  Chancellor,  in 
moving  the  judgment  of  the  House,  expressed  his  opinion  to  be 
that  the  direction  of  the  Lord  Chief  Baron  was  perfectly  right,  and 
that  opinion  was  adopted  by  the  House.  Bush  v.  Fox  (6)  is 
merely  a  decision  of  the  House  of  Lords  that  the  particular  ruling 
of  the  Lord  Chief  Baron  under  the  circumstances  that  I  have  men- 
tioned was  a  correct  ruling  in  point  of  law,  and  ought  to  be  affirmed. 
But,  in  advising  the  House  of  Lords,  the  noble  lord  went  furtlier, 
and  used  these  words :  '^  I  am  not  indeed  clear  that  the  Lord  Chief 
Baron  might  not  have  gone  much  further,  and  that,  even  if  there 
had  not  been  any  evidence  at  all,  he  might  not  have  directed  the 
jury  to  find  for  the  defendant,  because  I  think  it  was  for  the  Court 
to  compare  the  two  specifications  together,  and,  comparing  the  two 
together,  it  appears  to  me  perfectly  clear  that  the  material  part  of 
the  plaintiff's  invention  was  involved  in  the  invention  of  Lord 
Cochrane." 

(a)  1  H.  L.  Cm.  111.  (6)  6  H.  L.  Gas.  707. 
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*  Now  it  is  perfectly  clear  that  the  passage  which  I  have  *  298 
read  has  all  the  characteristics  of  an  obiter  dictum.  The 
judgment,  so  far  as  the  learned  lord  desired  to  move  the  judgment 
of  the  House  of  Lords,  was  in  affirmance  of  what  had  been  done 
in  the  Court  below.  The  ruli/ig  of  the  Lord  Chief  Baron  did  not 
proceed  upon  a  comparison  of  the  specifications,  and  the  noble  and 
learned  lord  made  an  observation  with  regard  to  which  he  ex- 
pressed himself  in  the  most  guarded  form,  that  he  was  not  clear 
that  something  further  than  what  was  done  might  not  have  been 
done.  It  would  be  an  unreasonable  thing,  therefore,  to  take  this 
passage  as  the  ground  of  the  determination  of  the  House,  and  a 
still  more  unreasonable  thing  to  invest  a  cautious  and  guarded 
expression  of  the  nature  that  I  have  read  with  any  thing  like  the 
irreversible  and  unchangeable  quality  that  belongs  to  a  decision 
of  the  House  of  Lords.  I  cannot,  therefore,  consider  the  passage 
that  I  have  read,  notwithstanding  the  great  and  unfeigned  respect 
which  is  due  to  the  high  authority  of  the  noble  and  learned  lord, 
as  standing  at  all  in  the  way  of  the  conclusion  at  which  I  arrive, 
borne  out  and  supported  as  it  is  by  what  I  conceive  to  have  been 
the  uniform  practice  at  Nisi  Prius,  that  although  the  construction 
of  the  specification  clearly  is  matter  of  law,  yet  if  there  be  two 
specifications  to  be  compared  in  order  to  arrive  at  a  conclusion  of 
fact,  the  right  of  drawing  the  inference  of  fact  from  the  comparison 
belongs  to  the  jury,  and  is  a  question  of  fact  and  not  a  question  of 
law. 

If  that  be  the  correct  conclusion  in  the  matter  before  me,  this 
result  would  follow,  namely,  that  if  the  action  had  not  been  antici- 
pated by  the  agreement,  but  had  been  carried  out  to  its  legitimate 
end,  the  Court  of  Exchequer  Chamber  must  have  decided  upon 
the  special  case,  or  whatever  form  under  the  Common  Law 
Procedure  *  Act  might  have  been  adopted  for  bringing  the  *  299 
alleged  question  of  law  before  a  Court  of  error,  that  there 
was  no  matter  of  law,  and  that  the  verdict  of  the  jury  was  final. 

It  was  put,  and  very  correctly  put,  by  Mr.  Qrove^  that  the  prop- 
osition of  the  defendant  could  not  be  maintained,  unless  he  was 
prepared  to  contend  that  upon  this  matter  there  was  no  evidence 
at  all  to  go  to  the  jury ;  that  it  was  the  duty  of  the  Court  to  take 
the  matter  out  of  the  hands  of  the  jury,  and  to  arrive  at  a  conclu- 
sion as  a  conclusion  of  law,  and  not  a  conclusion  of  fact.  But 
though  I  have  come  to  this  determination  of  the  matter,  I  do  not 
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mean  to  rest  my  decision  exclusively  upon  that  grpund,  partly 
because  I  permitted  the  argument  to  proceed  at  great  length,  as  if 
this  were  matter  of  law ;  partly  because  it  will  be  more  satisfactory 
to  the  parties  to  have  a  determination  upon  that  which  has  been 
argued ;  but  principally  because  the^  condition  of  the  argument  has 
required  me  to  express  an  opinion  upon  the  point,  inasmuch  as  I 
permitted  another  specification  to  be  added  to  the  materials  for 
argument  beyond  those  matters  that  were  presented  to  the  jury,  I 
mean  the  specification  of  Heard. 

I  have  therefore  to  consider,  and  to  give  my  opinion  upon,  the 
question  that  has  been  argued,  namely,  whether  there  be  or  be  not 
any  thing  in  these  specifications  which  has  rendered  the  plaintiff's 
invention  matter  of  public  knowledge,  and  therefore  matter  of 
public  property,  anterior  to  the  granting  of  the  patent.  I  was 
extremely  desirous  to  ascertain,  in  the  course  of  the  argument, 
whether  any  clear  rule  has  been  laid  down  on  the  subject  of  what 
shall  be  the  nature  of  the  antecedent  publication  which  shall  be 
held  sufficient  to  anticipate  and  to  vitiate  a  subsequent 
*  800  .  *  patent  on  the  ground  of  want  of  novelty.  I  think  it  desir- 
able to  consider  that  first  as  a  matter  of  proof,  and  then  to 
consider  what  light  can  be  derived  upon  that  question  from  the 
cases  that  have  been  decided.  With  regard  to  the  specification 
of  a  prior  patent,  it  is  not  to  be  distinguished  in  principle  from  any 
other  publication.  The  only  peculiarity  attending  the  specification 
of  a  prior  patent  is  this,  that  it  must  of  necessity  be  considered  as 
a  publication.  There  has  been  some  doubt  with  regard  to  books 
and  documents  under  particular  circumstances,  whether  they  can 
be  considered  as  amounting  to  a  publication.  With  regard  to  a 
specification  there  can  be  no  doubt,  because  the  specification  is 
that  which  the  patentee  gives  to  the  public  and  makes  a  matter 
publici  juris  in  return  for  the  privilege  which  he  receives.  But 
upon  all  principle,  a  specification  is  not  to  be  distinguished  from 
any  prior  publication  contained  in  a  book  published  in  the  ordinary 
manner.  The  question  then  is,  What  must  be  the  nature  of  the 
antecedent' statement  ?  I  apprehend  that  the  principle  is  correctly 
thus  expressed :  the  antecedent  statement  must  be  such  that  a  person 
of  ordinary  knowledge  of  the  subject  would  at  once  perceive,  under* 
stand,  and  be  able  practically  to  apply  the  discovery  without  the  neces- 
sity of  making  further  experiments  and  gaining  further  information 
before  the  invention  can  be  made  useful.  If  something  remains  to  be 
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ascertained  which  is  necessary  for  the  useful  application  of  the 
discovery,  that  affords  sufficient  room  for  another  valid  patent. 
By  the  words  of  the  Statute  of  James,  it  is  necessary  for  the 
validity  of  a  patent  that  the  invention  should  not  have  been  known 
or  used  at  the  time.  These  words  are  held  to  mean  "  not  publicly 
known  or  publicly  used."  What  amounts  to  public  knowledge  or 
public  user  is  still  to  be  ascertained.  One  of  the  means  of 
imparting  knowledge  to  the  public  *  is  the  publication  of  a  *  801 
book,  or  the  recording  of  a  Specification  of  a  patent.  If, 
therefore,  in  disproving  that  allegation  which  is  involved  in  every 
patent,  that  the  invention  was  not  previously  known,  appeal  be 
made  to  an  antecedently-published  book  or  specification,  the  ques- 
tion is.  What  is  the  nature  and  extent  of  the  information  thus 
acquired,  which  is  necessary  to  disprove  the  novelty  of  the  subse- 
quent patent  ?  There  is  not,  I  think,  any  other  general  answer 
that  can  be  given  to  this  question  than  this :  that  the  information 
as  to  the  alleged  invention  given  by  the  prior  publication  must,  for 
the  purposes  of  practical  utility,  be  equal  to  that  given  by  the  sub- 
sequent patent.  The  invention  must  be  shown  to  have  been  before 
made  known.  Whatever,  therefore,  is  essential  to.  the  invention 
must  be  read  out  of  the  prior  publication.  If  specific  details  are 
necessary  for  the  practical  working  and  real  utility  of  the  alleged 
invention,  they  must  be  found  substantially  in  the  prior  publica- 
tion. 

Apparent  generality,  or  a  proposition  not  true  to  its  full  extent, 
will  not  prejudice  a  subsequent  statement  which  is  limited  and 
accurate,  and  gives  a  specific  rule  of  practical  application. 

The  reason  is  manifest,  because  much  further  information,  and 
therefore  much  further  discovery,  are  required  before  the  real 
truth  can  be  extricated  and  embodied  in  a  form  to  serve  the  use  of 
mankind.  It  is  the  difference  between  the  ore  and  the  refined  and 
pure  metal  which  is  extracted  from  it. 

Again,  it  is  not,  in  my  opinion,  true  in  these  cases  to  say,  that 
knowledge,  and  the  means  of  obtaining  knowledge,  are  the  same. 
There  is  a  great  difference  between  them.  To  carry  me  to 
the  place  at.which  I  wish  to  •  arrive  is  very  different  from  *  302 
merely  putting  me  on  the  road  that  leads  to  it.  There 
may  be  a  latent  truth  in  the  words  of  a  former  writer,  not  known 
even  to  the  writer  himself;  and  it  would  be  unreasonable  to  say 
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that  there  is  no  merit  in  discovering  and  unfolding  it  to  the 
world. 

Upon  principle,  therefore,  I  conclude  that  the  prior  knowledge 
of  an  invention  to  avoid  a  patent  must  be  knowledge  equal  to 
that  required  to  be  given  by  a  specification  ;  namely,  such  knowt 
edge  as  will  enable  the  public  to  perceive  the  very  discovery,  and 
to  carry  the  invention  into  practical  use. 

And  this  appears  to  be  consistent  with  the  decided  cases.  In 
the  much-discussed  case  of  The  HousehiU  Company  v.  NeUsan^  (a) 
Lord  Ltndhurst,  in  the  course  of  the  argument,  made  use  of 
these  expressions :  "  If  a  machine  is  published  in  a  book,  dis- 
tinctly  and  clearly  described,  corresponding  with  the  descriptioa 
in  the  specification  of  the  patent,  though  it  has  never  been  actually 
worked,  is  not  that  an  answer  to  the  patent  ?  "  Now  the  words 
here  involve  that  which  I  have  already  expressed  as  the  rule.  It 
was  a  jcase  of  the  comparison  of  the  two  machines,  and  to  avoid 
the  patent  Lord  Lyndhurst  said  the  machine  published  in  the 
book  must  be  distinctly  and  clearly  described,  and  that  distinct 
and  clear  description  must  correspond  with  the  description  in  the 
specification  of  the  patent.  So  in  similar  language,  though  shorter, 
in  the  case  in  the  Privy  Council  to  which  I  was  referred  in  the 
argument,  Lord  Bbouqham,  in  speaking  of  a  prior  invention  or 
publication  and  the  information  given  by  it,  whether  it  will  vitiate 
a  subsequent  patent,  says,  that  it  must  be  clear  and  distinct,  and 
the  invention  must  be  shown  to  be  plainly  expressed  in  tiie 
*  303  prior  publication.  *  And  in  one  of  the  earliest  cases  which 
occurred  on  this  subject,  —  ArkwrighV%  Casey  (6)  —  the 
objection  was  with  regard  to  a  particular  part  of  the  specification. 
The  language  of  the  Court  was :  "  It  is  admitted  that  is  not  a 
new  discovery,  for  Emmerson's  book  was  produced,  which  was 
printed  a  third  time  in  the  year  1733,  and  that  is  precisely  the 
same  as  this." 

Having  arrived  at  this  conclusion  both  upon  principle  and  upon 
authority,  I  have  now  to  examine  the  several  specifications  which 
it  is  alleged  contain  the  plaintifi*'s  invention.  The  first  specifica- 
tion is  that  of  Heard,  and  the  patent  was  granted .  in  the  year 
1806.    It  was  a  patent  for  the  application  of  lime  in  the  purifies- 

(a)  1  Webst.  Pat.  Gas.  71S,  note.  (&)  1  Webst.  Pat.  Gas.  72. 
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tion  of  gas,  and  the  chief  object  of  the  specification  is  to  describe 
the  mode  in  which  lime  can  be  applied  for  that  purpose,  and  the 
effect  of  the  agent  of  purification  when  so  applied.  But  in  the 
latter  part  of  the  specification  the  patentee  has  added  these 
words:  ^^It  must  therefore  be  clearly  understood,  that  lime  in 
substance  or  a  dry  state,  the  fixed  alkalies,  or  earths  possessing 
alkaline  properties,  or  such  metals  or  their  oxides  as  possess  a 
sufficiently  strong  affinity  with  sulphur  and  sulphuretted  hydrogen 
as  to  answer  the  end  desired,  such  as  iron,  manganese,  zinc,  cop- 
per, ,lead,  &c.,  when  mixed  with  the  coals  laid  on  the  surface," 
and  so  on,  ^^  are  calculated,  in  a  greater  or  less  degree,  to  divest 
the  gas  of  the  cause  of  the  offensive  smell.'*  The  argument  was 
presented  to  me  in  the  following  form.  It  must  be  taken  as  a 
thing  known  at  the  time  (it  was  said  by  the  counsel  for  the 
defendant)  that  the  oxide  of  iron  has  an  affinity  for  sulphur  and 
for  sulphuretted  hydrogen,  and  therefore  that  these  words  must  be 
read,  ^^  all  such  oxides  of  iron  as  possess  a  sufficiently 
strong  affinity  for  *  sulphuretted  hydrogen  will  answer  the  *  304 
end  of  purifying  gas."  That,  however,  is  not  the  literal 
interpretation  of  the  words.  That  interpretation  would  limit  the 
proposition  to  such  oxides  of  iron  as  had  that  affinity.  But  the 
proposition  of  the  patentee  is  in  terms  (as  collected  from  the  words 
that  he  has  used)  that  all  oxides  of  iron  possess  that  affinity.  He 
does  not  merely  limit  himself  to  oxides  of  iron,  for  he  says,  ^^  iron, 
manganese,  zinc,  copper,  lead,  &c."  With  regard  to  the  greater 
number  of  these  substances,  the  proposition  is  clearly  from  the 
evidence  untrue,  and  therefore  there  is  here  what  I  have  denomi- 
nated apparent  generality,  giving  no  specific  knowledge,  no  prac- 
tical rule  of  application,  but  furnishing  suggestions 'which  might 
give  a  direction  to  inquiry,  from  which  inquiry  a  specific  definite 
amount  of  practical  information  might  possibly  be  elicited.  That 
unquestionably,  according  to  the  rules  which  we  have  endeavoured 
to  ascertain,  is  not  such  information  as  will  vitiate  a  subsequent 
patent,  for  it  is  not  such  information  as  will  be  sufficient  to  sup- 
port a  patent.  It  adds  nothing  to  the  real  stock  of  practical 
knowledge  of  mankind,  and  ought  not  to  derogate  from  the  valid- 
ity and  the  benefit  of  a  subsequent  invention. 

The  next  specification  is  that  which  was  for  a  patent  taken  out 
by  a  Mr.  Croll  in  the  year  1840,  and  which  was  a  specification 
directed  to  an  improved  method  of  purifying  coal  gas  from  ammo- 
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nia ;  and,  secondly,  to  a  peculiar  method  of  reconverting  or  manu- 
facturing the  salts  used  in  the  purification  of  gas.  The  avowed 
purpose,  therefore,  of  the  patent  is  limited  to  the  purification  of 
gas  from  one  only  of  those  particular  materials  which  interfei'e 
with  its  illuminating  properties:  there  being  two  admixtures  neces- 
sary to  be  got  rid  of,  namely,  the  ammonia  and  the  sulphuretted 
hydrogen.     But  in  the  course  of  his  description  Mr.  CroU 

*  805   says  that  the  *  third  part  of  his  invention  consists  in  the 

application  of  the  black  oxide  of  manganese,  to  remove  or 
free  coal  gas  from  sulphuretted  hydrogen,  and  then  he  describes  a 
mode  for  the  application  of  that  particular  agent,  the  black  oxide 
of  manganese.  The  mode  described  is,  after  the  agent  has  first 
answered  the  purpose,  to  renew  and  restore  its  purifying  powers 
by  roasting  it  in  an  oven  to  expel  the  sulphur  which  it  has  con- 
tracted or  taken  up  in  the  course  of  the  purification.  And  after 
describing  this  mode  of  treating  the  chief  substance,  to  which  he 
directs  the  attention  of  the  public,  he  proceeds,  in  a  later  part  of 
his  patent,  to  say  that  "  the  same  effect  may  be  produced  by  the 
application  of  the  oxide  of  zinc  and  the  oxides  of  iron,  and  heated 
precisely  in  the  same  way  as  above  described."  This,  therefore, 
is  a  proposition  that  the  oxides  of  iron  may  be  applied  in  a  manner 
that  will  admit  of  the  same  effect  being  produced.  Now  it  is  an 
admitted  fact  that  that  proposition  is  untrue ;  it  is  a  clear  result, 
therefore,  that  the  proposition  would  only  mislead  the  individual 
who  relied  upon  it.  If  he  took  some  of  the  native  oxides  of  iron, 
or  if  he  took  the  anhydrous  oxides  of  iron,  it  is  an  established  fact 
that  they  would  not  answer  the  purpose.  This  amount,  therefore, 
of  general  proposition  is  not  true  to  the  extent  in  which  it  is  ex- 
pressed, and  it  requires  further  invention  and  discovery  to  modify 
and  restrain  it  within  the  true  limits  of  fact,  so  as  to  admit  of  its 
becoming  a  rule  of  practical  and  useful  application.  In  the  latter 
part  of  Mr.  CroU's  specification  he  states  that  he  claims  the  puri- 
fication of  coal  gas  from  ammonia,  and  the  purification  of  gas  from 
sulphuretted  hydrogen  by  means  of  the  oxide  of  manganese,  the 
oxides  of  iron,  and  the  oxide  of  zinc,  as  hereinbefore  described. 
It  is  quite  clear,  therefore,  that  he  claims  the  oxides  generally,  and, 
if  you  were  to  infer  any  thing  from  what  he  states  with  regard  to 

the  manner  of  application,  you  would  draw  this  conclusion, 

*  306    *  that  they  are  to  be  applied  in  an  anhydrous  and  not  in  a 

hydrated  state.    I  pass  from  that,  therefore,  as  adding 
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nothing  to  human  knowledge,  which  has  superseded  or  rendered 
unnecessary  the  practical  iuTcntion  of  the  plaintiflF. 

And  now  I  come  to  the  last  specification,  which  is  the  specifi- 
cation of  Laming.  The  specification  of  Laming  speaks  of  a  par- 
ticular agent  in  the  purification  of  gas,  namely,  chloride  of  calcium, 
and  he  describes  the  mode  of  producing  that  purifying  agent; 
and  it  would  appear  that  the  process  adopted  of  producing  chloride 
of  calcium,  would  leave  a  residuum  in  which  would  be  found 
hydrated  oxide  of  iron,  the  application  of  which  is  the  patent 
invention  of  the  plaintiff.  With  regard  to  this  residuum,  all  that 
Mr.  Laming  says  is,  ^^In  such  cases  the  oxides  or  carbonates 
which  result  are  useful  for  the  purification,  and  need  not  be 
removed."  His  only  proposition  is  therefore  with  regard  to  the 
oxide  or  hydrated  oxide  of  iron,  that  nothing  is  found  to  result 
from  the  processes  which  he  directs  after  obtaining  the  primary 
agent,  the  chloride  of  calcium.  His  only  proposition  is,  that  the 
oxide  is  not  detrimental  to  the  use  and  agency  of  the  chloride  of 
calcium,  but  will  rather  assist  and  promote  its  operation.  But 
that  is  a  perfectly  different  thing  from  the  discovery  that  the 
hydrated  oxide  of  iron  altogether  superseded  and  rendered  unneces- 
sary the  chloride  of  calcium.  Mr.  Laming  speaks  of  tlie  residuum 
only  as  not  interfering  with  the  benefits  of  his  process ;  but  that 
is,  as  I  have  already  observed,  a  perfectly  distinct  thing  from 
detecting  in  that  residuum  a  latent  substance  having  a  peculiar 
property  which  renders  the  renewing  process  wholly  unnecessary. 
Mr.  Laming  further  describes  the  mode  of  obtaining  the  car- 
bonate, which  is  a  distinct  thing,  in  an  economical  manner,  and 
he  describes  the  mode  of  proceeding,  the  result  of  which 
*  would  be  the  production  of  what  is  called  by  chemists  *807 
sulphuret  of  iron ;  and  it  appears  by  the  evidence,  that 
when  the  sulphuret  of  iron  is  exposed  to  the  atmosphere,  a  certain 
amount  of  moisture  is  produced,  and  that  the  sulphuret  is  con- 
verted into  hydrated  oxide  of  iron.  Mr.  Laming,  however,  indi- 
cates nothing  of  that.  He  confines  himself  to  the  use  of  the 
object  which  is  to  be  obtained  by  the  process  he  describes,  namely, 
the  sulphuret  of  iron.  The  state  into  which  that  passes  by  the 
operation  of  another  chemical  agent,  namely,  the  atmosphere,  is 
nowhere  indicated  or  described.  The  last  part  of  Mr.  Laming'a 
specification  speaks  of  the  oxide  of  iron  as  something  strong, 
which  when  added  to  the  chloride  of  calcium,  will  make  it  more 
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efficient ;  that,  again,  is  perfectly  distinct  from  pointing  out  the 
operation  and  agency  of  the  hydrated  oxide  of  iron  when  applied 
by  itself  or  applied  in  combmation. 

Without  therefore  entering  into  this  matter,  which  is  so  mmute 
that  it  could  not  be  adequately  dealt  with  without  a  long  previous 
description  of  the  chemical  results  and  properties  of  the  different 
i^ents  employed,  I  have  arrived  at  this  conclusion  after  carefully 
examining  the  learned  arguments  which  were  addressed  to  me, 
that  there  is  nothing  in  either  of  these  three  specifications  which 
in  the  smallest  degree  forestalls,  anticipates,  or  renders  unnecessary 
the  plaintiff's  invention,  or  gives  to  the  public  that  peculiar  bene- 
fit which  they  have  derived  from  the  discovery  of  the  plaintiff. 
If,  therefore,  it  belonged  to  me,^  as  it  belonged  to  the  Court  of  law, 
to  determine,  upon  a  comparison  of  the  specifications,  whether  that 
which  is  described  by  the  plaintiff's  patent  has  been  adequately 
described  and  explained  by  antecedent  patents,  I  should  answer  that 
inquiry  in  the  negative.    I  cannot  find  in  any  one  of  those  patents 

a  clear,  distinct,  and  definite  indication  of  the  admittedly 
*308    *  beneficial  discovery  that  was  afterwards  made  by  the 

plaintiff. 
The  last  subject  of  argument  before  me  turned  upon  this: 
whether  the  plaintiff's  specification  was  itself  open  to  a  similar 
objection,  namely,  in  using  words  in  a  sense  too  general  for  the 
actual  truth ;  that  is  to  say,  in  describing  the  agent  which  he 
employs  under  words  that  would  cover  substances  not  being 
capable  of  being  usefully  employed.  The  particular  words  in  the 
plaintiff's  specification  that  he  makes  use  of  are  '^hydrated  or 
precipitated  oxides,"  and  it  is  said  that  ^^  precipitated"  is  there 
opposed  to  **  hydrated,"  and  that  there  are  some  hydrated  oxides 
that  would  not  answer  the  purpose,  and  that  therefore  the  plain- 
tiff's specification  is  bad  for  too  great  generality  and  for  inaccu- 
racy. But  upon  an  examination  of  that  specification,  my  opinion 
of  it  is,  taking  the  whole  of  it  together,  that  the  only  hydrated 
oxides  (granting  that  that  word  is  to  be  opposed  to  precipitated 
and  disjoined  from  precipitated)  described  by  the  plaintiff  are  the 
artificial  hydrated  oxides ;  and  it  is  not  pretended  that  there  is 
any  artificial  hydrated  oxide  which  will  not  answer  the  purpose. 
This  objection  was  met  in  the  Court  of  Exchequer  by  treating  the 

>  See  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1071. 
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word  "  precipitated  "  as  narrowing  and  correcting  the  generality 
of  the  word  ^^  hydrated."  I  prefer  rather  to  rest  upon  the  explana- 
tion which  I  have  given,  that  if  the  word  "  hydrated "  be  taken 
by  itself,  and  be  considered  as  including  more  than  precipitated 
oxides,  it  must  still  be  confined  to  those  hydrated  oxides  that  are 
artificial,  and  there  is  no  proof  or  suggestion  that  there  is  any 
known  artificial  hydrated  oxide  that  will  not  answer  the  purpose. 

Upon  every  ground,  therefore,  I  arrive  at  the  conclusion 
that  the  plaintiffs  specification  is  good,  and  that  *  conse-    *  309 
quently  the  plaintiff's  patent  must  be  held  to  have  been 
conclusively  established  at  law. 

There  remains  still  the  question,  whether  the  process  of  the 
defendant  was  an  infringement  of  the  plaintiff's  patent.  The 
defendant,  however,  has  not  desired  to  contest  that  before  me.  He 
has  been  content,  and  wisely  so,  with  reference  to  the  short  dura- 
tion that  still  remains  of  the  plaintiff's  patent,  to  abstain  from 
raising  that  question.  The  fact  of  the  infringement,  therefore,  is 
conceded  by  the  defendant.  I  have,  consequently,  only  to  declare 
that  so  much  of  the  bill  as  makes  any  case  or  seeks  any  relief  on 
the  ground  of  the  agreement  which  was  come  to  between  the  par- 
ties of  the  4th  of  November,  1860,  is  dismissed.  I  declare  the 
plaintiff's  patent  to  have  been  conclusively  established  at  law.  I 
grant  the  injunction  and  an  account  as  prayed.  Considering  the 
case  as  falling  altogether  under  the  provisions  of  the  statute  of 
1852, 1  direct  the  plaintiff's  costs  to  be  taxed  as  between  solicitor 
and  client  of  the  whole  suit,  save  that  part  of  the  bill  which  is 
founded  on  the  agreement  of  November,  1860,  and  except  the  costs 
of  the  application  to  the  Lords  Justices  and  the  hearing  before 
them,  as  to  which  I  give  no  costs  to  either  party. 

That  will  be  the  whole  of  the  decree,  unless  the  plaintiff  prefers, 
instead  of  the  account,  to  have  liberty  to  bring  an  action  at  law 
for  damages.  If  not,  I  direct  the  account  as  prayed,  which,  of 
course,  will  be  prosecuted  in  the  Chambers  of  the  Vice-chancellor 
to  whose  Court  the  cause  is  attached.  The  costs  of  that  account, 
if  it  be  taken  by  the  plaintiff,  will  be  reserved.  The  other  costs, 
save  as  I  have  mentioned,  will  be  taxed  as  between  solicitor  and 
client. 
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♦310    *THE    STAMFORD,  SPALDING,  AND    BOSTON 

BANKING  COMPANY  v.  BALL. 

1862.    January  13.     Before  the  Lord  Cbanoellor  Lord  Westburt. 

A  wife  entitled  to  a  reversionary  interest  for  her  separate  use  joined  with  her 
husband  in  assigning  it,  together  with  a  policy  of  insurance  belonging  to  him, 
to  a  banking  company,  in  trust  to  receive  the  assigned  moneys  and  premises, 
and  thereout,  after  payment  of  the  cost  of  the  assignment  and  of  keeping  on 
foot  the  policy,  to  retain  and  pay  such  sums  of  money  as  should  from  time  to 
time  be  due  to  the  company,  and  to  pay  the  residue  to  the  husband  and  wife 
according  to  their  respective  interests  therein.  The  deed  contained  no 
proviso  for  redemption  nor  power  of  sale :  Hdd,  that  the  wife  was  to  be 
regarded  as  a  surety,  against  whom  the  provisions  of  the  security  could  not 
be  extended  beyond  their  express  terms,'  and  that  a  decree  for  foreclosure 
or  sale  could  not  be  maintained  on  appeal. 

This  was  an  appeal  from  the  decision  of  Vice-Chancellor  Stuart, 
directing  a  foreclosure  or  sale  of  a  reversionary  interest  which  had 
been  assigned  to  the  plaintiffs  as  a  security. 

The  assignment  was  dated  the  11th  of  October,  1846,  and  made 
between  the  defendant  William  George  Ball,  of  the  first  part,  the 
appellant,  who  was  his  wife,  of  the  second  part,  and  the  registered 
public  officers  of  the  Stamford,  Spalding,  and  Boston  Banking  Com- 
pany, of  the  third  part.  It  recited  the  will  of  Thomas  Seaborn,  the 
father  of  ^the  appellant,  bequeathing  certain  funds  in  trust  for  Ann 
Seaborn  for  her  life ;  and,  if  she  died  in  the  lifetime  of  Mrs.  Ball,  then 
in  trust  for  Mrs.  Ball,  for  her  separate  use.  It  further  recited  a 
policy  of  insurance  for  500Z.  payable  to  Mr.  Ball  on  the  death  of 
the  appellant,  in  case  she  should  die  during  the  lifetime  of  Ann 
Seaborn,  the  tenant  for  life.  It  further  recited  that  Mr.  Ball  had 
lately  applied  to  the  banking  company  to  make  him  advances  of 
money  upon  his  banking  account,  which  the  company  had  agreed 
to  do  on  having  the  repayment  of  such  advances,  with  interest, 
commission,  and  charges,  secured  by  an  assignment  of  the  interest 
of  the  appellant  under  the  will  of  her  father  and  the  policy. 
By  the  operative  part  of  the  deed  it  was  witnessed,  that, 
*  811  *  in  consideration  of  the  premises,  the  appellant,  with  the 
privity  and  consent  of  her  husband,  appointed  and  assigned 

'  See  MiUer  v.  Stewart,  9  Wbeat.  680 ;  Boston  Hat  Manuf.  Co.  v,  Messinger, 
2  Pick.  285,  236 ;  Cbitty  Contr.  (10th  Am.  ed.)  569,  note  (o). 
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unto  the  parties  thereto  of  the  third  part,  their  executors,  admin- 
istrators,  and  assigns,  the  trust  moneys,  stocks,  funds,  and  securi- 
ties constituting  the  personal  estate  of  the  testator  Thomas  Seaborn, 
which  might  become  payable  to  the  appellant  under  the  will,  to 
hold  the  said  trust  moneys,  stocks,  funds,  and  securities,  and  prem- 
ises, unto  the  parties  of  the  third  part,  their  executors,  adminis- 
trators, and  assigns,  as  their  absolute  property,  but  nevertheless 
upon  the  trusts  thereinafter  declared  concerning  the  same.  By  a 
further  witnessing  part,  Mr.  Ball  assigned  the  policy,  and  also  all 
and  every  sum  and  sums  of  money  which  should  or  might  become 
due  or  payable  to  Mr.  Ball  or  his  wife  under  or  by  virtue  of  the 
will  of  Thomas  Seaborn,  to  the  parties  of  the  third  part,  to  hold  as 
their  absolute  property,  nevertheless  upon  the  trusts  thereinafter 
declared.  And  it  was  thereby  expressed  to  be  agreed  or  declared, 
between  and  by  the  said  parties  thereto,  that  the  said  parties 
thereto  of  the  third  part,  their  executors,  administrators,  or  assigns, 
should  stand  possessed  of  the  said  stocks,  funds,  and  securities, 
policy  of  insurance,  sum  or  sums  of  money,  and  other  the  premises 
thereby  assigned,  upon  trust,  in  the  first  place,  to  defray  the  costs 
and  expenses  attending  the  execution  of  the  trusts  thereby  created, 
and  of  continuing  or  keeping  on  foot  the  said  policy  of  insurance, 
or  of  making  and  keeping  on  foot  any  other  or  like  insurance  as 
aforesaid ;  and  upon  further  trust  to  retain  and  pay  to  the  company 
all  and  every  such  sum  and  sums,  commission,  interest,  and  charges 
thereinafter  covenanted  to  be  paid  by  Ball  as  should  from  time  to 
time  be  due  and  owing  from  him  to  the  company  upon  his  banking 
account ;  and  as  to  the  residue  or  surplus  of  the  assigned  premises, 
upon  trust  to  pay  or  transfer  the  same  respectively  unto  Ball 
and  his  wife  respectively,  *  or  their  respective  executors,  *  812 
administrators,  or  assigns,  according  to  the  respective  rights 
and  interests  which  they  respectively  had  in  the  same  previously  to 
the  execution  of  the  assignment.  The  deed  contained  the  usual 
power  of  attorney  and  receipt  clause,  but  no  proviso  for  redemp- 
tion or  power  of  sale.  The  tenant  for  life  was  still  living,  and  Mr. 
Ball  had  made  an  assignment  of  his  property  to  two  other  defend- 
ants for  the  benefit  of  his  creditors.  The  prayer  of  the  bill  was 
for  an  account  of  what  was  due  on  the  security,  and  that  the  defend- 
ant Ball  might  be  decreed  to  pay  the  amount  thereof,  together 
with  the  costs  of  the  suit,  or  that  in  default  thereof  the  defendants 
might  be  foreclosed  of  all  right  and  equity  of  redemption,  or  that 
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a  sale  might  be  directed  of  the  premises,  and  that  out  of  the  pro- 
ceeds thereof  the  plaintiffs  might  be  paid  what  should  be  found 
due  to  them  on  taking  the  account,  and  that  the  surplus,  if  any, 
might  be  paid  to  the  party  or  parties  entitled  thereto. 
The  decree  under  appeal  directed  a  foreclosure  or  sale. 

• 

Mr.  Collins  and  Mr.  C.  Wood  appeared  for  the  plaintiffs,  the 
banking  company,  in  support  of  the  decree. 

Mr.  Malins  and  Mr.  Kay  were  for  the  appellant. 

Mr.  C.  Woodj  in  reply. 

The  following  cases  were  referred  to :  Dyson  v.  Morris ^  (a) 
Sampson  v.  Pattison^  (J)  and  Jenkin  v.  Row.  (c) 

*  313  *  The  Lord  Chancellor  . —  This  petition  of  appeal  is 
presented  by  Ann  Bedl,  who  is  entitled  to  a  reversionary 
interest  in  certain  sums  of  stock,  that  interest  being  liable  to  be 
divested  if  she  should  die  in  the  lifetime  of  her  mother.  Her 
husband  was  desirous  of  obtaining  money  from  the  plaintiffs,  a 
banking  company.  He  had  no  other  security  to  offer  than  this 
interest  of  his  wife  and  a  policy  of  insurance.  •  The  interest  of 
the  wife  was  limited  to  her  sole  and  separate  use.  She*  joined  in 
the  security  to  the  plaintiffs,  and  is  therefore,  in  law,  in  the  posi- 
tion of  a  surety  for  her  husband.  The  point  to  be  decided  is, 
whether  either  a  decree  of  foreclosure  or  sale  was  warranted  by 
the  deed.  The  case  is  distinguishable  from  those  cited  at  the  bar. 
In  ordinary  mortgage  securities,  the  remedy  given  by  this  Court 
would  be  a  decree  of  foreclosure.  But  tliere  is  a  peculiarity  in  the 
present  case,  arising  from  the  fact  that  a  surety,  who  neither  was 
nor  could  be  a  party  to  the  debt,  has  joined  in  the  security  in  a 
precise  and  limited  manner.  It  is  the  ordinary  rule  that  the  deed 
of  a  surety  cannot  be  extended,  but  must  be  construed  strictly. 
Sir  W.  Grant  said,  in  the  case  of  Sumner  v.  Powell^  ((Z)  "  Its  extent 
can  be  measured  only  by  the  words  in  which  it  is  conceived." 
Here  the  words  must  be  the  measure  of  the  extent  of  the  contract. 
K  there  were  any  thing  in  the  contract  about  foreclosure  or  sale, 

(a)  1  Hare,  418,  422.  (e)  5  De  G.  &  S.  107. 

(6)  1  Hare,  538.  \d)  2  Meriv.  86. 
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the  creditors  might  be  entitled  to  one  of  those  remedies,  but  the 
contract  cannot  be  carried  one  jot  beyond  the  letter  of  expression. 

The  deed  begins  by  a  description  of  the  origin  and  nature  of 
the  property,  showing  that  on  the  death  of  the  tenant  for 
life  the  funds  are  to  be  divided  between  the  *  defendant    *314 
Ann  Ball  and  her  sister.    The  contract  was,  that  the 
advances  to  be  made  to  the  husband  were  to  be  secured  by  such  , 
assignment  of  the  interest  of  Ann  Ball  as  was  thereinafter  con- 
tained.   She  agreed,  therefore,  for  the  purpose  of  the  security,  to 
make  the   subsequently  expressed  assignment  of   her  interest. 
That  interest  is  described  as  .^'  All  and  singular  the  trust  moneys, 
stocks,  funds,  and  securities  whatsoever  constituting  or  forming 
part  of  the  personal  estate  of  the  said  Thomas  Seaborn,  deceased, 
which  shall  or  may  become  due  and  payable  to  her,  the  said  Ann 
Ball,  under,  by  virtue  or  means  of  the  hereinbefore  in  part  recited 
will,  and  all  the  interests,  dividends,  and  annual  income  thereof." 

The  language  of  the  parcels  shows  that  the  parties  meant  to 
deal  with  the  funds  when  and  as  they  became  payable.  It  has 
been  said  that  the  property  was  conveyed  as  fully  as  the  wife  her- 
self held  it,  "  to  hold  to  them  as  their  own  absolute  property ;  " 
and  if  those  words  were  not  limited  by  other  words  that  might  be 
so,  but  the  banking  company  are  to  hold  it  upon  the  trusts  ''  here- 
inafter contained."  The  only  ambiguity  arises  from  the  circum- 
stance that,  independently  of  her  interest,  there  was  a  policy  of 
insurance,  and  that  the  trust  declared  in  respect  of  that  would  not 
be  so  limited.  The  trust  is,  that  the  banking  company  shall  stand 
possessed  of  the  stocks,  funds,  and  securities,  policy  of  insurance, 
sum  or  sums  of  money,  and  other  the  premises,  upon  trust  to 
defray  the  costs  attending  the  execution  of  the  trust,  and  in  keep- 
ing on  foot  the  policy  of  insurance ;  and  upon  further  trust  to 
retain  to  the  banking  company  all  and  every  such  sum  and  sums 
of  commission,  interest,  and  charges  as  should  from  time  to  time 
be  due  and  owing  from  the  said  William  Geotge  Ball  to  the  bank- 
ing company.  Nothing  can  be  plainer  than  these  words. 
The  only  direction  or  authority  given  by  the  *  surety  is  to  *  815 
receive  the  money,  and,  when  it  shall  be  received,  to  retain 
80  much  as  shall  be  sufficient  to  pay  the  money  due  under  the 
contract  of  the  husband.  The  force  is  in  the  word  '^  retain."  The 
whole  assignment  is  limited  by  the  trusts  declared,  and  the  whole 
of  the  trusts  are  involved  in  the  direction  to  ^^  retain,"  and  the 
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trusts  operate  only  on  the  reversionary  interest  when  it  shall  have 
fallen  into  possession.  How  can  the  Court  extend  or  enlarge  that 
direction  ?  The  Vice-Chancellor's  decree  has  done  so,  for  it  in 
*  substance  directs  that  the  banking  company  shall  have  an  imme- 
diate absolute  interest. 

It  is  impossible,  therefore,  to  maintain  the  decree,  except  so  far 

I  as  the  policy  of  insurance  is  concerned.    It  should  have  declared 

that  not  until  the  reversionary  interest  had  fallen  in  would  the 

banking  company  be  entitled  to  the  amount  due  upon  the  security. 

There  must,  therefore,  be  a  reversal  of  the  decree  as  to  the 
direction  of  foreclosure  and  sale,  so  far  as  the  interest  of  the 
surety  is  concerned.  There  will  be  no  costs  of  this  suit  as  against 
the  surety's  interest,  and  the  deposit  will  be  returned. 


♦316     ♦THE  MAEQUIS  OP  HASTINGS  v.  BEAVAN. 

BERIDGE  V.  BEAVAN. 
In  the  Matter  of  1  A  2  Vict.  c.  110,  and  3  A  4  Vict  c.  82. 

1862.    January  16.    Before  the  Lords  Justicbs. 

An  application  for  a  charging  order,  under  1  &  2  Vict,  c  110,  and  8.  &  4  Vict, 
c  82,  upon  a  fund  in  Court,  need  not  be  made  to  the  Judge  in  whose  Court 
the  suit  or  matter  is,  in  which  the  fund  is  standing.^  Nor  is  it  material  that 
the  order  is  entitled  as  in  a  revived  cause,  although  made  before  the  order 
of  revivor  has  been  served  on  the  defendant. 

This  was  an  application  by  way  of  appeal  to  discharge  for  irreg- 
ularity or  otherwise  an  order  of  Vice-Chancellor  Stuart  of  the 
19th  of  December,  t861,  directing  that  the  dividends  to  accrae 
due  during  the  life  of  Mr.  Beavan,  the  defendant  in  the  above 
original  and  revived  causes,  on  a  sum  of  42,793/.  10».  8d.  bank  82. 
per  cent  annuities  standing  in  the  name  of  the  Attorney-General 
in  trust  in  a  matter  not  noticed  in  the  title  of  the  order,  should 
stand  charged  with  the  payment  to  the  plaintiffs  in  the  revived  suit, 

>  See  2  Dan.  Ch.  Ft.  (4th  Am.  ed.)  1039. 
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as  the  executors  of  the  late  Marquis  of  Hastings,  of  a  sum  of 
77442.  2s.  2d.  J  with  interest,  as  in  the  order  mentioned. 

By  an  order  made  in  the  first-mentioned  cause,  on  the  2d  of 
June,  1854,  by  Vice-Chancellor  Stuart,  it  was  ordered  that  Mr. 
Beavan  should,  on  or  before  a  day  named  in  the  order,  pay  to  the 
late  Marquis  8320Z.  78.  6(2.#  The  order  was  duly  registered,  and 
by  some  payments  directed  to  be  made  out  of  other  funds  in  Court 
the  debt  was  reduced  to  7744/.  2s.  2d. 

In  June,  1859,  the  cause  of  Lard  Hastings  y.  Beavan  was  trans- 
ferred to  the  Court  of  the  Master  of  the  Rolls. 

On  December  27th,  1859,  Lord  Hastings  died,  having  *by    *  317 
his  will  appointed  the  plaintiffs  in  the  revived  suit  his 
executors. 

The  fund  in  Court  upon  the  dividends  on  which  the  charging 
was  made,  was  paid  into  Court  under  the  Trustees  Relief  Act  to 
an  account  entitled  in  the  matter  of  the  Trustees  Relief  Act,  and  in 
the  matter  of  the  trusts  of  the  settlement  made  on  the  marriage 
of  P.  T.  Butler,  Esq.,  with  Lady  Agnes  Percy  ;  and  on  the  22d  of 
June,  1861,  the  Master  of  the  Rolls,  made  an  order,  on  a  petition 
presented  in  those  matters,  directing  the  dividends  to  be  paid  to 
Mr.  Beavan  till  further  order. 

By  an  order,  dated  the  Sd  of  December,  1861,  made  in  the 
second  suit,  it  was  ordered  that  the  first  suit  should  be  revived, 
but  the  ord^r  of  revivor  was  not  served  upon  the  defendant  until 
after  the  date  of  the  order  which  was  now  sought  to  be  discharged, 
and  which  was  entitled  in  the  above-mentioned  suits  and  matters, 
but  not  in  the  matter  of  the  trusts  of  the  settlement. 

On  the  13th  of  January,  1862,  the  defendant  moved  l)efore 
Vice-Chancellor  Stuart  to  discharge  the  charging  order,  for  irre- 
gularity, on  three  grounds  :  — 

Pirst.  Because  the  order  of  revivor  had  not  been  served  on  the 
defendant  when  the  charging  was  made,  and  that  therefore  the 
suit  had  never  been  revived  against  him. 

Secondly.  Because  the  charging  order  was  made  by  Vice- 
Gancellor  Stuart,  whereas  the  cause  of  Lord  Hastings  v.  Beavan 
had  been  transferred  to  the  cause  list  of  Vice-Chancellor  Wood  ; 
and 

Thirdly.    Because   the   order  was  not  entitled  in  the 
*  matter  of  the  Trustees  Relief  Act,  or  of  the  settlement.    *  318 
The  Vice-Chancellor  refused  the  application. 
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Mr.  Malin%  and  Mr.  Kay^  in  support  of  the  appeal.  —  The  15  k 
16  Vict.  c.  86,  §  52,  provides  that  an  order  of  revivor,  v^hen  served 
upon  the  party  who,  according  to  the  practice  of  the  Court,  would 
be  defendant  to  the  bill  of  revivor,  shall  from  the  time  of  such 
service  be  binding  on  such  party.  Here,  as  the  charging  order 
was  made  before  the  order  of  revivof  was  served  on  Mr.  Beavan, 
the  suit  was  not  then  revived  as  to  him,  and  therefore  the  affidavit 
in  support  of  the  ex  parte  application  for  the  order  under  appeal, 
in  stating  that  the  suit  had  been  duly  revived,  contained  a  mis- 
state'ment  which  was  fatal  to  an  ex  parte  order.  Next,  the  juris- 
diction of  Vice-Chancellor  Stuart  determined  on  the  transfer  of 
the  cause.  Lastly,  the  fund  sought  to  be  charged  was  in  Court 
under  the  Trustees  Belief  Act,  and  the  application  should  have 
been  entitled  under  that  Act. 

They  referred  to  Miles  v.  Predand,(a) 

Mr.  Bacon  and  Mr.  Roxburgh^  for  the  executors  of  Lord 
Hastings.  —  The  charging  order  was  made  under  the  1  &  2  Vict, 
c.  110,  §  14,  and  the  3  &  4  Vict.  c.  82,  §  1,  and  the  application  was 
entitled  in  the  matter  of  these  Acts,  which  was  quite  sufficient. 
And  as  it  was  not  made  in  either  of  the  causes,  the  Court  in 
which  they  were  pending  was  immaterial,  and  so  was  the  order  of 
revivor.  But  even  if  revivor  had  been  necessary,  service  of  the 
order  was  not  necessary.     Under  the  old  practice,  service  was 

necessary,  the  suit  having  been  always  taken  as  revived 
*  319    from  *  the  date  of  the  order,  and  not  from  the  date  of  its 

service  upon  the  defendants. 

Mr.  MalinBy  in  reply. 

The  Lord  Justice  Knight  Bruce,  -r- 1  think  that  the  question 
of  revivor  is  immaterial.  Any  reference  to  the  suit  or  suits  of 
Lord  Hastings  v.  Beavan  and  Beridge  v.  Beavan  could  only  be 
material  as  showing  how  this  debt  had  arisen.  The  debt  was  due 
neither  more  nor  less  by  reason  of  tlie  suit,  and  I  think,  therefore, 
that  whether  the  original  suit  was  duly  revived  or  not,  both  the 
titles  of  Lord  Hastings  v.  Beavan  and  Beridge  v.  Beavan  were 

(o)  2  Beav.  800 ;  S.  C,  4  Myl.  &  Or.  431. 
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altogether  superfluous,  and  might  have  been  well  omitted ;  nor, 
on  the  other  hand,  would  their  presence  avoid  the  order.  Then, 
as  to  the  question  of  the  Judge  of  the  Court  before  whom  the 
order  ought  to  be  made,  I  am  of  opinion  that  upon  the  true  con- 
struction of  the  statute  it  was  competent  to  any  of  the  Judges  of 
this  Court  to  make  the  charging  order.  I  am,  in  fact,  of  opinion 
that  the  only  one  of  the  Judges  of  the  Court  of  Chancery  who  has 
not  been  alleged  to  have  had  any  thing  to  do  with  the  case,  the 
only  one  before  whom  the  matter  never  was  (I  mean  Vice-Chan- 
cellor  Kindersley),  might  well  have  made  the  order.  The  point 
that  occurred  to  me  at  first,  as  possibly  a  serious  objection  to  the 
order,  was  the  omission  from  the  title  of  the  matter  to  the  credit 
of  which  the  fund  in  question  is  standing.  For  some  time  this 
appeared  to  me  serious,  but  on  consideration  I  think  that  it  is  not 
necessary,  in  order  to  obtain  a  charging  order  under  this  Act, 
that  it  should  be  made  in  the  cause  or  matter  to  the  credit  of 
which  the  fund  is  standing.  The  jurisdiction  to  make  such  an 
order  belongs  to  the  Court  of  Chancery,  and  to  every  Judge 
of  that  Court.  As  to  the  question  *  whether  any  reference  *  320 
to  any  cause  or  matter  to  the  credit  of  which  the  fund  may 
be  standing  is  necessary  or  not,  I  consider  that  it  was  not  neces- 
sary to  insert  the  title  of  the  matter  to  the  credit  of  which  the 
fund  is  standing  among  the  titles  of  this  order.  Two  of  the  titles 
of  this  order  are,  as  I  have  said,  superfluous.  The  order  has  this 
title:  "In  the  matter  of  the  Act  1  &  2  Vict.  c.  110,  and  of  the 
Act  8  &  4  Vict.  c.  82,"  and  that  being,  in  my  opinion,  sufiicient, 
I  see  no  objection  to  the  validity  of  the  order. 

The  Lord  Justice  Turner.  —  I  agree  in  thinking  that  the  title 
of  the  matter  to  the  credit  of  which  the  fund  may  be  standing 
immaterial,  because  the  statute  gives  jurisdiction  over  funds  which 
are  not  subject  to  any  suit  or  litigation  at  all ;  it  therefore  cannot, 
I  think,  be  material  whether  in  the  title  of  the  order  the  title  of 
the  suit  or  matter  in  which  the  fund  might  be  standing  is  inserted 
or  not.  With  reference  to  the  question  whether  it  was  in  the 
power  of  Vice-Chancellor  Stuart  to  make  the  order,  I  think,  upon 
the  construction  of  the  Act  of  Parliament,  that  it  was,  because 
such  powers  are  thereby  given  to  the  Judges  of  the  Courts  of 
Equity  over  all  matters  depending  therein.  That  Act  is  not,  in 
terms,  confined  to  the  Judge  of  the  particular  branch  of  the  Court 
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by  which  the  order  to  pay  the  money  is  made.  But  if  it  had 
been  confined  to  the  Judge  of  that  particular  branch  of  the  Court, 
then  Vice-Chancellor  Stuart  was  the  Judge  by  whom  the  order 
for  payment  by  the  defendant  Mr.  Beavan  was  in  the  first  instance 
made.  I  at  first  felt  some  doubt  whether  the  order  was  aJDfected 
by  the  circumstance  of  being  entitled  not  only  in  the  original 
suit,  but  also  m  the  so-called  revived  suit  (^Beridge  v.  Beavan)^ 

that  is,  the  suit  by  the  executors  of  Lord  Hastings  against 
*321    Beavan;   but  the   Chancery  Amendment  *Act,  15  &  16 

Yict.  c.  86,  is  particular  in  that  respect,  and  it  does  not 
follow,  because  the  Chancery  Amendment  Act  dispenses  with  the 
ordinary  course  of  a  bill  of  revivor,  and  has  substituted  an  order 
to  revive  the  suit,  that  a  defendent  does  not  become  a  defendant 
until  he  has  been  served  with  the  order  of  revivor.  The  question 
is,  whether  the  circumstance  of  the  defendant  being  mentioned  as 
defendant  to  a  suit  to  which  he  is  not  defendant  will  avoid  the 
order.  It  would  be  an  unsound  construction  of  the  Act  of  Parlia- 
ment to  hold  that  the  mere  circumstance  of  the  order  being  entitled 
in  a  suit  which  it  was  quite  unnecessary  to  have  mentioned  at  all, 
would  destroy  the  efibct  of  an  order  which  would  have  been  effec* 
tive  without  it.  No  order  can  be  made  on  the  present  application, 
and  it  must  be  refused,  with  costs. 


NELSON  V.   BEALBY. 

1862.    January  22.    Before  the  Lord  Chancellor  Lord  Westbubt. 

Partnership  articles  provided  that  the  senior  partner  should  receive  a  fixed 
annual  sum  out  of  the  profits,  and  that  the  junior  should  receive  the  residue 
and  bear  all  the  losses.  The  senior  partner  was  to  be  at  liberty  to  retire  on 
notice,  when  a  deed  of  dissolution  was  to  be  executed  containing  all  the 
usual  and  proper  provisions ;  and,  if  he  died  without  having  retired,  his  death 
was  to  operate  as  a  dissolution.  If  the  junior  partner  died  during  the  part- 
nership, the  senior  was  to  pay  the  junior^s  representatives  **  his  half  share  of 
the  stock ;  ^^  but  there  was  no  corresponding  provision  for  the  event  of  the 
senior^s  death :  Hddt  on  the  death  of  the  senior  partner  in  the  lifetime  of 
the  junior,  that  the  estate  of  the  deceased  was  entitled  to  a  moiety  of  the 
stock  in  trade  and  credits  of  the  partnership. 

"  The  business  '^  held  not  to  mean  the  capital  or  stock  in  trade. 

[  248  ] 


NELSON  V.  BEALBT.  *  821 

This  was  the  appeal  of  the  defendants  from  a  decree  of  the 
Master  of  the  Rolls  directing  accounts  to  be  taken  of  the  amount 
due  from  the  defendant  to  his  deceased  partner's  estate,  in  respect 
of  the  share  of  the  deceased  partner  in  the  stock  in  trade  and 
credits  of  the  partnership. 

*  By  the  articles  of  partnership  dated  the  18th  February,  *  322 
1860,  and  made  between  Ebenezer  Adshead,  the  deceased 
partner,  and  David  Meredith,  one  of  the  defendants,  it  was  pro- 
vided that  Mr.  Adshead  should  thenceforward  receive  a  yearly 
sum  of  1602.  during  his  life  as,  for,  and  in  lieu  of  his  share  of  the 
profits  of  the  partnership  business,  and  that  the  defendant  Mere- 
dith should  have  the  rest  of  the  profits  and  bear  the  losses ;  and 
it  was  provided  that  Mr.  Adshead  might  retire  at  any  time  on  two 
days'  notice,  and  that,  in  case  of  his  so  retiring,  a  deed  of  dissolu- 
tion should  be  executed,  including  all  the  necessary  and  usual  cov- 
enants, powers,  provisions,  declarations,  and  agreements  contained 
in  deeds  of  a  similar  nature.  And  it  was  further  agreed  and 
declared,  that  in  case  of  the  death  of  Mr.  Adshead  before  he  should 
have  withdrawn  his  name  from  the  firm,  his  death  should  operate 
as  a  withdrawal  of  his  name  from  the  firm,  and  that  then  and  in 
that  case  the  whole  of  the  ^'  said  business  "  should  become  the 
property  of  Mr.  Adshead,  on  his  paying  to  the  widow  or  other  per- 
sonal representative  of  Mr.  Meredith  such  a  sum  of  money  as 
should  be  equivalent  to  his  one-half  share  in  the  said  business, 
such  sum  of  money  being  ascertained  by  taking  the  stock  of  the 
partnership  and  collecting  the  outstanding  credits.  There  was 
however  no  corresponding  or  other  provision  for  the  disposition  of 
the  share  of  Mr.  Adshead  in  the  event  (which  happened)  of  his 
dying  in  the  lifetime  of  Meredith. 

Mr.  Adshead  died  in  June,  1860. 

The  bill  was  filed  by  the  residuary  legatee  of  Mr.  Adshead 
against  his  executors  and  surviving  partner,  and  it  sought  a  dec- 
laration that  his  estate  was  entitled  to  a  moiety  of  the  stock  in 
trade  and  other  property  and  effects  of  the  partnership. 

*  The  bill  alleged  that  the  plaintifif  had  requested  the  *  323 
defendants,  the  executors,  to  get  in  and  recover  the  moneys 
and  the  value  of  the  stock  in  trade  and  other  property  of  the  part- 
nership, for  the  benefit  of  the  estate  of  the  testator,  or,  in  default 
thereof,  to  take  the  necessary  steps  in  order  to  have  the  afiairs  of 
the  partnership  wound  up,  and  that  she  had  offered  to  indemnify 
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them  against  costs,  bnt  that  they  had  refused  to  comply  vrith  such 
request.  The  defendant  Meredith,  by  his  answer,  submitted  that 
under  the  provisions  of  the  partnership  deed  he  had  become  sole 
owner  of  the  capital  stock  and  credits,  and  he  also  stated  and  put 
in  evidence  an  entry  made  by  Adshead  in  his  pocket-book  shortly 
before  the  date  of  the  articles  in  the  following  words :  "  Verbal 
agreement  with  D.  M.  to  draw  40^  per  quarter,  and  to  give  up  the 
business  wholly  to  him."  The  Master  of  the  Rolls  made  a  decree 
ill  the  terms  of  the  prayer  of  the  plaintiff's  bill.  The  defendant 
Meredith  appealed.  The  case  is  reported  in  the  thirtieth  volume 
of  Mr.  Beavan's  Reports,  (a) 

Mr.  Follett  and  Mr.  Miller  were  for  the  plaintiff.  * 

Mr.  Charles  Hdlly  for  the  executors. 

Mr.  Selwf^  and  Mr.  Karslakej  for  the  defendant  Meredith. 

No  reply  was  called  for. 

The  Lord  Chancellor.  —  The  case  of  the  defendant  Meredith 
has  been  very  ably  argued,  but  the  case  does  not  admit  of  serious 

doubt.  [His  Lordship  then  stated  the  facts  to  the  effect 
*  324    *  above  stated.]     Hence  it  appears  that  in  August,  1859, 

these  persons  were  partners  in  equal  shares ;  and  the  first 
proposition  to  which  I  am  asked  to  assent  is,  that  in  August,  1859, 
something  took  place  which  passed  Adshead's  share  in  the  capital 
of  the  partnership  to  Meredith  on  certain  terms,  and  the  evidence 
of  which  is  said  to  be  an  entry  in  Adshead's  handwriting,  which 
has  been  produced,  and  which  is  in  the  following  terms:  [His 
Lordship  read  it.]  If  this  memorandum  be  admissible  at  all,  the 
terms  do  not  amount  to  any  such  thing.  It  is  not  a  statement  of 
a  gift,  but  of  au  agreement,  which  appears  to  have  been  afterwards 
embodied  in  this  deed ;  and  even  as  a  statement  of  a  gift,  if  I  could 
read  it  so,  it  would  be  a  gift  of  ^^  the  business  "  to  Meredith.  I 
must,  in  order  to  support  the  defendant's  contention,  put  on  "  bus- 
iness "  the  meaning  of  "  stock  in  trade,"  &c.  But  the  word 
^^  business  "  is  one  which  properly  does  not  mean  capital.    If  the 

(a)  Page  472. 
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word  does  admit  such  a  meaning,  reference  to  the  memorandum 
would  be  superfluous,  for  the  deed  contains  the  same  word.  But 
it  is  unnecessary  to  discuss  this  point  at  any  length ;  ''  business  " 
does  not  mean  capital  either  in  this  agreement  or  in  the  deed  of 
February,  1860. 

The  deed  of  February,  1860,  commences  with  a  recital  of  a  part- 
nership without  a  proper  deed,  and  it  then  proceeds  to  state  that 
tiiat  deed  was  prepared  '^  in  order,"  &c. ;  and  it  appears  that  up 
to  that  time  the  partnership  was  confessedly  in  equal  shares'. 
This  deed  is  to  establish  the  respective  interests  of  the  partners 
in  the  profits,  and  I  am  asked  to  determine  that  it  acts  as  a  trans- 
fer of  Adshead's  share  in  the  capital.  Two  propositions  have  been 
stated :  first,  that  the  whole  of  the  capital  belonged  to  Meredith 
from  the  execution  of  the  deed ;  and,  secondly,  that  it  was  to  be 
transferred  to  Meredith  by  the  withdrawal  of  Adshead  from 
the  partnership,  and  *  that  by  the  deed  his  death  is  made  *  325 
equivalent  to  such  withdrawal.  The  former  proposition 
has  been  ably  argued  by  Mr.  Karalake  ;  the  latter  by  Mr.  Selwyn. 
*'  It  would,"  said  Mr.  Selwyn^  "  have  been  Adshead's  interest  to 
withdraw  at  once  if  the  true  construction  of  the  deed  were  that 
which  has  been  contended  for  by  the  plaintiff."  But  it  is  by  no 
means  clear  that  such  an  absurdity  follows  from  that  view,  since, 
if  Adshead  were  to  withdraw,  the  whole  interest  in  the  business 
would  have  been  in  Meredith,  and  he  would  merely  have  had  Mere- 
dith's security  for  the  due  payment  of  his  annuity.  But  Meredith 
does  not  appear  to  have  been  able  to  give  any  such  security,  and 
Adshead,  therefore,  would  have  run  a  risk  of  losing  his  security 
completely,  whereas,  by  continuing  a  partner,  he  continued  to 
preserve  the  entire  security  of  the  business.  We  are,  however, 
not  left  to  deal  with  this  on  conjecture,  for  we  have  an  admission, 
on  the  face  of  the  deed,  that  there  was  a  valuable  propei'ty  belong- 
ing to  the  partners  in  equal  shares.  If  this  right  is  not  affected 
by  the  deed,  what  was  there  to  vary  it  ?  And  the  thing  itself  is 
placed  beyond  all  doubt  by  the  provision  which  is  made  for  the 
case  of  Meredith's  death  in  Adshead's  life.  [His  Lordship  read 
the  clause.]  Now,  if  the  whole  of  this  property  had  become  Mere- 
dith's, it  would  continue  his,  notwithstanding  his  death;  but  the 
deed  says  expressly  '^  his  half  share  in  the  stock."  The  stock 
existing  at  the  date  of  the  agreement  was  stock  of  the  partnership, 
in  which  his  share  is  declared  to  be  half ;  and  this  is  a*  deed  which 
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gives  him  all  the  profits,  except  a  fixed  annuity,  thns  proving,  if 
it  were  necessary  to  do  so,  that  ^'  business ''  does  not  mean  "  stock." 
Further :  upon  the  withdrawal  or  death  (for  death  is  to  operate  as 
withdrawal)  of  Adshead,  two  deeds  are  to  be  executed :  one,  at 
Adshead's  request,  to  secure  his  annuity ;  and  one,  at  Meredith's 
request,  to  dissolve  the  partnership.  This  second  deed  is 
*  826  to  contain  all  usual  *  and  proper  clauses,  and  that  whether 
dissolution  or  death  be  the  event  which  produces  it,  the  pro- 
vision plainly  meaning  that  in  either  case  the  property  of  the 
partnership  is  to  be  dealt  with  as  in  the  case  of  an  ordinary  disso- 
lution. But  the  ^'  usual  and  proper  "  course  in  such  an  ordinary 
case  is,  that  the  capital  stock  of  the  partnership  should  be  realized, 
and  divided  amongst  the  partners,  or  their  representatives,  in  pro- 
portion to  their  respective  interests  therein. 

This  deed  may  or  may  not  adequately  carry  the  intention  of  the 
parties  into  effect ;  but  the  law  can  only  regard  the  written  instru- 
ment which  they  have  under  their  hands  declared  to  contain  their 
meaning,  and  cannot  have  recourse  to  such  extraneous  circum- 
stances as  have  been  attempted  to  be  imported  into  the  considera- 
tion of  this  question,  in  a  case  where  there  is  no  ambiguity  in  the 
deed. 

This  petition  of  rehearing  must,  therefore,  be  dismissed,  with 
costs. 


♦327  *  DAVIS  V.   BENNETT. 

1862.    January  24,  29,  30.    Before  the  Lord  Chancellor  Lord  Westburt. 

A  testator  directed  his  residuary  estate  to  be  equally  divided  between  his  two 
sisters  and  the  lawful  issue  of  his  two  deceased  sisters,  in  equal  shares  if 
more  than  one  of  such  respective  lawful  issue :  ffdd^  that  it  was  divisible  not 
per  capita,  but  into  four  parts ;  each  surviving  sister  taking  one,  and  the  issue 
of  each  deceased  sister  taking  another,  as  tenants  in  common. 

This  was  an  appeal  from  part  of  a  decree  of  the  Master  of  the 
Rolls  upon  the  construction  of  a  will. 

William  Davis,  by  his  will  dated  September  9th,  1860,  after 
making  various  specific  and  pecuniary  bequests,  gave  to  his  execu- 
tors all  and  singular  his  other  personal  estate,  of  what  nature  or 
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kind  soeyer  and  wberesoever,  not  therein  specifically  disposed  of, 
upon  trusts  for  conversion  and  investment.  The  will  then  pro- 
ceeded as  follows :  — 

^'  And  shall,  out  of  the  income,  of  the  said  trust  funds,  pay  an 
annuity  of  120Z.  to  my  said  wife  during  her  life,  at  such  times  and 
in  such  manner  as  they  or  he  may  deem  expedient ;  and  from  and 
immediately  after  her  decease,  I  direct  that  such  portion  of  the 
said  trust  funds  as  may  have  been  found  necessary  to  produce  the 
said  annuity  shall  be  divided  amongst  the  next  of  kin  of  my  said 
wife,  in  equal  shares,  if  more  than  one.  And  as  to  the  remainder 
of  my  personal  estate,  I  direct  that  the  same  shall  (subject  to  the 
said  annuity),  as  soon  as  conveniently  may  be  after  my  decease,  be 
equally  divided  between  my  sisters  Jane  and  Mary  and  the  lawM 
issue  of  my  deceased  sisters  Elizabeth  and  Anne,  in  equal  shares,  if 
more  than  one  of  such  respective  lawful  issue.  I  appoint  my  said 
wife  my  residuary  legatee.  I  hereby  appoint  the  said  John  Davis 
and  Samuel  Harrison  Evans  joint  executors  of  this  my  will." 

The  testator  died  in  1860,  and  his  widow  was  still  living. 

*  The  Master  of  the  Bolls  held  that  the  trust  for  their  *  328 
suiviving  sisters  and  the  issue  of  the  deceased  sisters  was 
not  inconsistent  with  or  revoked  by  the  appointment  of  the  widow 
to  be  the  residuary  legatee,  but  was  effectual  and  took  effect  per 
capita.  From  the  latter  part  of  the  decision  one  of  the  sisters 
appealed. 

Mr.  Uoyd  and  Mr.  Wiekens  were  for  the  appellants. 
Mr.  FoUett,  Mr.  0.  Barber j  Mr.  0.  ffaU,  and  Mr.  Sargant^  for 
the  respondents. 

At  the  conclusion  of  the  argument  the  Lord  Chancellor  expressed 
an  opinion  on  the  construction  of  the  will,  but  by  his  Lordship's 
desire  the  case  was  subsequently  reargued. 

The  following  authorities  were  referred  to :  Blaekler  v.  Webb,  (a) 
Arrow  v.  MdlUhy  (6)  Boss  v.  BosSy  (c)  Bobinsan  v.  8yhe%y  (jl) 

(a)  2  P.  Wma.  S88.  (c)  20  Beav.  646. 

(5)  1  De  G.  &  S.  865.  (<f>  28  Beav.  40. 
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•  831  *  O'BRIEN  V.  MAITLAND. 

1862.    Febroaiy  15.    Before  the  Lord  Chancellor  Lord  Wsstburt. 

The  32d  Order  of  May,  1845,  requiring  an  application  for  the  appointment  of  a 
guardian  to  an  infant  to  be  served  on  his  father  or  guardian,  applies  though 
both  infant  and  guardian  are  out  of  the  jurisdiction. 

This  was  an  application  made  to  his  Lordship  at  the  suggestion 
of  Yice-Ohancellor  Wood.  It  was  made  ex  parte^  and  sought  the 
appointment  of  the  solicitor  of  the  suitors'  fee  fund  as  guardian 
€ui  litem  of  an  infant  defendant,  who  was,  with  her  mother  and 
guardian,  residing  at  Ouernsey. 

The  Yice*Chancellor  thought  that  the  notice  required  by  the  32d 
Consolidated  Order  should  not  be  dispensed  with. 

« 

Mr,  Drewryy  in  support  of  the  application,  submitted  that  notice 
need  not  be  served  on  Lady  Don,  and  referred  to  orders  32  and  33 
of  May,  1845  (Consolidated  Orders,  pp.  33,  43). 

The  Lord  Chancellor  held  that  notice  of  the  application  should 
be  served  on  Lady  Don,  and  refused  the  application. 


•  332         •  In  re  CHERRY'S  SETTLED  ESTATES. 

1862.    February  15.    Before  the  Lord  Chancellor  Lord  Westburt. 

A  public  improTementa  Act,  passed  after  the  Lands  Clauses  Act,  enacted  that 
all  and  singular  the  enactments  of  a  former  public  improvements  Act,  passed 
before  the  Lands  Clauses  Act,  should  extend  to  the  new  improvements  as  if 
they  had  been  authorized  by  the  former  Act :  Edd^  that  the  incorporation 
of  the  Lands  Clauses  Act  was  excluded,  so  that  a  land-owner  could  not  claim 
under  it  the  costs  of  payment  out  of  Court  under  the  disability  clauses  of  the 
Lands  Clauses  Act. 

This  was  the  appeal  of  the  commissioners  of  works  and  public 
buildings  from  an  order  of  Yice-Chancellor  Kindersley,  so  far  as 
it  directed  payment  by  the  appellants  of  the  costs  of  a  petition  for 
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payment  out  of  Court  of  the  purchase-money  of  land  taken  by 
the  commissioners  under  the  3  &  4  Yict  c.  87,  and  9  and  10  Vict. 
C.34. 

By  the  8  &  4  Yict.  c.  87,  the  commissioners  of  woods  and  forests 
were  empowered  to  make  additional  thoroughfares  in  the  metrop- 
olis,- and  for  that  purpose  to  purchase  houses  as  therein  provided. 

By  section  49  it  was  provided  that  where  money  was  paid  into 
Court  under  the  disability  clauses  of  the  Act,  it  should  be  lawful 
for  the  Court  to  order  the  expenses  of  all  purchases  from  time  to 
time  to  be  made  in  pursuance  of  the  said  Act  to  be  paid  by  the 
commissioners. 

By  the  9  &  10  Vict.  c.  84,  the  commissioners  were  empowered 
to  construct  a  new  street  from  Spitalfields  to  Shoreditch,  and  it 
was  enacted  that  all  and  singular  the  enactments  and  provisions  in 
the  3  <&  4  Yict.  c.  87,  contained,  should  extend  and  be  construed 
in  all  respects  as  if  those  provisions  had  been  passed  for  the  pur- 
pose of  authorizing  the  laying  down  and  construction  of  the  new 
street  by  the  subsequent  Act  authorized  to  be  laid  down,  and  for 
the  purchase  and  taking  of  hereditaments,  except  that  with  respect 
to  any  moneys  payable  into  the  Bank  of  England  the  same  should 
be  paid  to  the  accountant-general  of  the  Court  of  Chancery, 
and  that  such  moneys  *  should  be  applied  under  the  direc-  *  833 
tion  of  the  Court  of  Chancery  in  like  manner  as  by  the 
former  Act  they  were  directed  to  be  applied  under  the  direction  of 
the  Court  of  Exchequer. 

The  respondent  was  entitled  to  lands  taken  for  the  purposes  of 
the  second  Act,  and  had  now  become  absolutely  entitled  to  the 
fund  in  Court,  the  tenant  for  life  having  died.  By  the  petition 
upon  which  the  order  under  appeal  was  made,  the  respondent  prayed 
that  the  fund  might  be  transferred  to  him,  and  that  her  Majesty's 
commissioners  of  works  and  public  buildings  might  be  ordered  to 
pay  the  costs  of  the  application. 

Tlie  Yice-Chancellor  held  that  the  Lands  Clauses  Consolidation 
Act,  1845,  which  was  passed  between  the  dates  of  the  two  above- 
mentioned  Acts,  was  incorporated  with  the  latter  by  the  terms  of 
the  first  section  of  the  Lands  Clauses  Act,  providing  that  it  shall 
apply  to  every  "  undertaking  "  authorized  by  any  Act  which  should 
thereafter  be  passed,  and  which  should  authorize  the  purchase  or 
taking  of  lands  for  such  an  undertaking,  and  that  the  Lands  (clauses 
Act  shall  be  incorporated  with  such  Act,  and  that  all  the  clauses 
VOL.  IV.  17  [  267  ] 
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and  provisions  of  the  Lands  Clauses  Act,  save  so  far  as  they  should 
be  expressly  varied  or  excepted  by  any  such  Act,  shall  apply  to 
the  undertaking  authorized  thereby,  so  far  as  the  same  shall  be 
applicable  to  such  an  undertaking.  And  his  Honor  held  that,  under 
the  80th  section  of  the  Lands  Glauses  Act,  land-owners  whose  lands 
were  taken  under  the  later  of  the  above  special  Acts  ought  to  be 
paid  by  the  commissioners. 

The  Solicitor- General  (Sir  R.  Palmer)  and  Mr.  Hanson  appeared 
for  the  commissioners,  and  contended  that  the  Lands  Clauses  Act 
did  not  apply. 

*  334       *  Mr.  Birdj  for  the  respondent,  supported  the  order  of  the 

Court  below. 

The  Solicitor-General,  in  reply. 

He  Hdmeade^s  Estate^  (a)  Re  8trachafC%  UstcUe^  (i)  and  Re 
Lands  Trusts  (c)  were  referred  to- 

Thb  Lord  Chancellor.  —  I  must  confess  to  feeling  regret  at 
being  obliged  to  come  to  a  different  conclusion  from  the  Vice- 
Chancellor,  who  has  decided  the  question  of  costs  on  the  ground 
of  the  Lands  Clauses  Consolidation  Act  forming  part  of  9  &  10 
Yict.  c.  34.  In  the  Lands  Clauses  Act  there  is  machinery  of  uni- 
versal application.  The  legislature  assumed  that  in  all  future 
works  recourse  would  be  had  to  that  Act,  and  therefore  had  attached 
the  provisions  of  that  Act  to  all  subsequent  undertakings.  But  it 
is  limited  in  this  way  in  the  first  section,  namely,  that  its  clauses 
and  provisions  are  not  to  be  applicable  when  they  shall  be  "  ex- 
pressly varied  or  excepted  "  by  any  Act  thereafter  to  be  passed. 
And  there  is  another  restriction  involved  in  it,  namely,  that  thej 
shall  apply  to  the  undertakings  authorized  by  such  future  Act  ^'  so 
far  as  the  same  shall  be  applicable  "  to  such  undertakings.  There- 
fore the  point  to  be  ascertained  is,  whether  provisions  are  expressly 
varied  or  excepted,  or  whether  the  provisions  of  the  Lands  Clauses 
Act  are  applicable  to  them. 

When  the  great  machinery  of  the  Lands  Clauses  Act  was 

*  335    created,  the  legislature  gave  to  those  subject  to  that  *  ma- 

chinery  the  benefit  of  being  indemnified  from  all  expenses 

(a)  6  Jur.  (N.  S.)  9S6 ;  S  W.  R.  827. 

(fi)  9  Hare,  1S5.  (c)  4  K.  &  J.  81. 
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inourred  thereby.  I  should  be  glad  to  hold  that  those  v^o  are 
subject  to  the  pro^sions  of  the  9  &  10  Viet.  c.  84,  are  entitled  to 
the  benefit  of  that  provision,  but  I  am  bound  to  see  whether  the 
Act  of  the  9  &  10  Yict.  c.  84,  contains  clauses  which  are  applica- 
ble to  that  provision.  The  Lands  Clauses  Act  is  not  retrospective. 
When  the  9  &  10  Yict  c.  84,  was  passed,  there  was  another  Act  in 
operation,  namely,  the  8  A  4  Vict.  c.  87,  and  the  undertaking 
authorized  by  the  9  &  10  Yict.  is  only  an  extension  of  that  pro- 
vided for  by  the  8  4  4  Yict.  c.  84.  The  one  Act  is  only  supple- 
mental to  the  other.  If  that  was  the  general  view  of  the  legislature 
and  the  object  of  its  enactments,  the  operation  of  those  enactments 
was  this :  to  pass  over  the  intermediate  Act,  the  Lands  Clauses 
Act,  and  to  carry  back  the  directions  of  the  9  &  10  Yict.  c.  34,  to 
those  of  the  8  <t  4  Yict.  c.  87,  so  as  not  to  be  subject  to  th^ 
machinery  of  the  intermediate  Act.  The  result  would  be,  that  \ 
every  thing  done  under  the  9  &  10  Yict.  is  subject  to  the  enact, 
ments  of  the  antecedent  statute  which  was  passed  five  years  before 
the  Lands  Clauses  Act. 

With  respect  to  the  raising  of  public  money,  that  depends  on  the 
express  enactments  of  the  8  <t  4  Yict  c.  87.  By  the  9  &  10  Yict. 
other  moneys  were  authorized  to  be  raised,  and  were  to  be  regarded 
as  if  raised  under  the  8  &  4  Yict.,  and  as  if  raised  in  that  year ; 
thus  carrying  back  the  provisions  of  the  9  £  10  Yict  to  a  period 
of  five  years  before  the  Lands  Clauses  Act.  It  follows  that  those 
provisions  must  be  regarded  as  if  the  legislature  had  placed  them 
among  the  provisions  of  the  8  £  4  Yict. 

By  the  18th  section  uf  the  9  &  10  Yict.  o.  84,  it  is  provided, 
that  the  commissioners  for  executing  that  Act  *  shall  have  *  886 
^^such  and  the  same  powers,  authorities,  privileges,  and 
exemptions  "  as  are  given  them  by  the  S  &  4  Yict  c.  87  ;  thus 
providing  that  powers  given  by  the  former  Act  shall  be  extended 
to  powers  given  under  that  Act.  This  excludes  the  Lands  Clauses 
Consolidation  Act.  The  same  section  provides,  that  all  and 
ringalar  the  enactments  and  provisions  in  the  8  <&  4  Yict.  c.  87, 
contained  (of  course  including  the  49th  section),  shall  extend  and 
be  construed  as  if  the  last-mentioned  Act  had  been  passed  for  the 
purpose  of  authorizing  the  construction  of  the  new  street,  &c.,  and 
for  the  purchase  of  hereditaments.  Nothing  could  define  more 
correctly  that  the  Act  is  to  be  read  as  written  on  the  Act  of  3  £  4 
Yict.    If  the  roll  of  Parliament  could  have  been  amended  like  a 
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bill  in  equity,  and  the  provisions  of  the  9  &  10  Vict.  c.  84,  could 
have  been  written  in  the  margin  of  the  former  statute,  it  would 
then  have  embodied  the  9  &  10  Yict.  c.  84,  and  none  of  the  provi- 
sions of  the  Lands  Clauses  Act  could  have  been  incorporated  in 
the  latter  statute.  The  18th  section  of  the  9  £  10  Vict.  c.  84,  pro- 
vides, that  it  is  to  be  construed  as  if  the  moneys  authorized  to  be 
raised  thereby  had  been  authorized  to  be  raised  by  the  fbrmer  Act. 
If  the  present  application  had  been  made  under  the  former  Act, 
none  of  those  moneys  could  have  been  applicable  to  the  costs.  The 
commissioners  are  in  the  same  position  as  that  in  which  they 
stood  under  the  former  Act,  and  are  unable  to  divert  any  of  the 
moneys  raised  under  the  later  Act,  to  any  purpose  to  which  they 
could  not  have  been  applied  under  the  former  Act,  and  the  costs 
of  such  applications  as  the  present  are  not  payable  out  of  the 
moneys  so  raised. 

The  order  of  the  Vice-Chancellor  must  be  varied  by  omitting 
the  direction  that  the  commissioners  do  pay  the  costs  of  the  appli- 
cation. 


•  887  *  CROW  V.  ROBINSON. 

1862.    February  22,  24.    Before  the  Lords  Justices. 

A  testator  bequeathed  annuities  to  persons  all  subject  to  the  same  rate  of  datj, 
and  directed  his  trustees  to  continue  at  interest  sums  which  should  be  amply 
sufficient  to  pay  out  of  the  income  thereof  such  of  the  annuities  as  should  be 
eausting,  and  to  divide  the  residue  of  the  prindpal  moneys  between  the  sor- 
viving  annuitants  and  their  respective  children,  including  the  children  of  the 
deceased  annuitants ;  and  to  divide  among  the  children  of  the  first-named 
annuitants,  on  the  death  of  one  or  more  of  the  others,  such  part  of  the  prin* 
cipal  moneys  as  would  not  be  required  for  payment  of  the  subsisting  annuities 
until  all  the  principal  money  provided  by  the  sale  of  his  residuary  estate 
should  be  paid  and  divided  among  such  children  to  whom  he  bequeathed  the 
same.  In  other  parts  of  the  will,  the  testator  spoke  of  the  annuities  and 
residuary  estate  distinctly.  Jleldf  that  the  legacy  duties  were  payable  on  th^ 
annuities  as  annuities,  and  not  at  once  on  the  whole  residuary  estate  as 
bequeathed  in  succession  to  persons  chargeable  with  the  same  rate  of  du^.. 

This  was  an  appeal  from  part  of  a  decree  of  the  Master  of  the 
Rolls,  by  which  legacy  duty  under  the  86  Oeo.  8,  c.  52,  was 
directed  to  be  paid  under  section  12  as  upon  capital,  and  not  under 
section  8,  which  applies  to  annuities. 
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By  the  will  containing  the  bequests  in  question,  dated  the  81st 
of  August,  1859,  the  testator,  after  giving  several  annuities  to 
persons  chargeable  at  the  same  rate  of  duty,  and  giving  his  real 
and  personal  estate  upon  trusts  for  conversion  and  investment,  and 
upon  trust  out  of  the  yearly  produce  of  the  investments  to  pay  the 
annuities  and  to  invest  and  accumulate  the  surplus,  directed  as 
follows :  — 

^^  And  upon  trust  after  the  decease  of  any  one  or  two  of  my  said 
several  annuitants,  to  continue  out  at  interest  in  manner  aforesaid 
such  sum  or  sums  of  money  as  shall  be  amply  sufficient  in  any 
event  to  pay  out  of  the  interest,  dividends,  rents,  or  other  profits 
all  or  such  of  the  several  annuities  as  shall  be  then  existing  and 
payable  as  aforesaid ;  and  after  making  such  retainer  as  last  afore- 
said, to  pay  and  divide  the  residue  of  such  principal  moneys  into, 
between  and  among  all  such  of  my  said  several  surviving  annui- 
tants and  all  their  respective  children  (including  the  chil- 
dren, if  any,  of  the  said  two  annuitants  who  may  *  have  *  338 
died)  in  equal  shares  and  proportions  for  their  respective 
absolute  benefit,  and  I  hereby  give  and  bequeath  accordingly ; 
and  upon  further  trust  to  pay  and  divide  between  and  among  the 
several  children  of  all  my  first-named  annuitants  upon  the  death 
of  one  or  more  of  my  surviving  annuitants  (after  the  decease  of 
the  first  and  second  annuitants)  such  part  of  my  principal  money 
BO  placed  out  at  interest  as  aforesaid  as  will  not  then  be  required 
for  the  payment  of  the  annuity  or  annuities  to  the  annuitant  or 
annuitants  then  living,  until  the  whole  of  such  principal  money  so 
placed  out  or  produced  by  sale  of  my  real  and  personal  estate  as 
aforesaid  and  the  interest  thereof  be  wholly  paid  and  divided 
among  such  children  in  manner  aforesaid,  and  I  give  and  bequeath 
the  same  to  them  accordingly  ;  and  my  will  is  and  I  do  direct  that 
in  case  any  one  or  more  of  such  children  shall  happen  to  die  in 
my  lifetime  or  after  my  decease,  or  before  any'part  or  whole  of  his, 
her  or  their  share  or  respective  shares  of  my  said  residuary  trust 
moneys  shall  be  divided  and  paid,  then  I  direct  that  such  part  or 
share  of  him,  her  or  them  so  dying  shall  go  to  and  be  paid  to  their 
child  or  children  (if  more  than  one)  in  equal  shares  on  her  or 
their  attaining  the  age  of  twenty-one  years,  with  interest  for  the 
support  and  maintenance  of  them  and  any  other  of  the  aforesaid 
children  in  the  mean  time,  and  I  give  and  bequeath  the  same  to 
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them  accordingly ;  and  in  case  any  shall  die  without  issue,  his  or 
her  share  to  sink  into  my  residuary  estate  :  provided  always,  and 
I  do  hereby  will  and  direct,  that  all  the  said  annuities,  and  also  all 
legacies  or  shares  of  residue  payable  under  the  gifts  and  trusts 
hereinbefore  bequeathed  to  or  in  trust  for  the  several  persons 
entitled  thereto,  shall  be  for  the  separate  use  of  any  such  person 
or  any  married  woman,  independently  of  any  husband  with  whom 
at  the  time  of  my  decease  or  afterwards  she  may  have  inter- 

♦  339    married  or  may  intermarry,  and  without  ♦  power  of  sale, 

assignment,  conveyance,  alienation,  or  anticipation  (otlier- 
wise  than  by  will),  and  for  the  payment  of  which  the  receipts  of 
each  of  them  shall  alone  be  sufficient  discharges ;  and  I  further 
declare,  that  if  any  of  my  said  annuitants  or  legatees  shall  sell, 
assign,  dispose  of,  or  otherwise  part  with  or  incumber  at  law  or  in 
equity  the  said  yearly  sums  or  share  or  shares  of  residue  hereinbe- 
fore by  me  bequeathed  to  or  in  trust  for  them,  or  any  or  either  of 
them,  or  any  part  thereof,  or  in  case  the  said  yearly  sum  or  expect- 
ant share  of  residue,  or  any  part  thereof,  shall  become  vested  in  or 
be  liable  to  be  disposed  of  by  any  person  or  persons  whomsoever, 
other  than  my  said  annuitants  or  residuary  legatees,  then  and  in 
such  case  the  said  yearly  sums  or  share  of  residue  shall  immedi- 
ately thenceforth  cease,  determine,  and  be  absolutely  void  to  all 
intents  and  purposes  whatsoever  and  be  no  longer  payable,  but 
sink  into  the  residue  of  my  real  and  personal  estate  for  the  benefit 
of  the  several  other  persons  entitled  thereto." 

Mr.  Lhyi  and  Mr.  Speedy  for  the  appellants,  submitted  that  the 
annuities  were  given  as  annuities,  and  not  as  income  of  the  residue, 
and  that,  if  the  decision  were  affirmed,  two  of  the  annuitants  would 
pay  no  duty. 

Mr.  Follett  and  Mr.  Freeling^  for  the  respondents,  contended 
that,  as  the  annuitants  and  residuary  legatees  were  all  liable  to  the 
same  rate  of  duty,  the  duty  was  payable  at  once. 

The  Lord  Justice  Knight  Bruce.  —  The  amount  at  stake  in 

this  case  is  small,  and  the  points  now  raised  appear  to  have  been, 

if  argued,  still  not  fully  argued  before  the  Master  of  the  Rolls,  so 

that  we  can  scarcely  be  considered  as  differing  in  opinion 

*  340    *  from  his  Honor ;  but  we  certainly  both  think  that  in  strict 
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law,  and  upon  a  strict  construction  of  the  Act  of  Parliament 
governing  the  question,  the  duty  upon  the  annuities  given  by  the 
will  is  payable  under  the  8th  section  as  upon  annuities,  and  not  as 
upon  a  residue  or  part  of  a  residue  in  which  there  is  a  tenancy  for 
Ufe.    I  think  that  there  ought  to  be  no  costs. 

The  Lord  Justice  Turner.  —  These  payments  were  intended 
by  the  testator  as  annuities,  as  is  shown  by  the  phraseology  of  the 
will  and  the  trust  to  invest  the  whole  estate  after  payment  of 
funeral  and  testamentary  expenses  and  debts,  and  the  direction 
out  of  the  income  to  pay  ^*  the  said  annuities."    The  testator  has 
not  set  aside  or  appropriated  any  portion  of  the  estate  for  the  sat- 
isfaction of  any  particular  annuity,  but  he  directs  the  re^due  of 
the  income  to  be  accumulated.    There  is  no  enjoyment  in  succes- 
sion of  the  annuities,  but  the  residue  is  directed  to  be  accumulated 
by  the  trustees  until  a  certain  period  indicated  by  the  testator. 
The  residue  then  goes  as  a  distinct  and  original  gift  upon  a  certain 
event.    The  trust  is  not  to  invest  and  set  apart  so  much  money  to 
answer  certain  annuities,  but  "  to  continue  out  at  interest  such 
sum  or  sums  of  money  as  shall  be  amply  sufficient  in  any  event  to 
pay,  out  of  the  interest,  dividends,  rents,  or  other  profits,  all  or  such 
of  the  several  annuities  as  shall  be  then  existing,  and  after  such 
retainer  to  pay  and  divide  the  residue  "  amongst  the  persons  re- 
ferred to.    The  sum  to  be  thus  divided  was  not  to  be  a  fund  con- 
sisting of  the  exact  amount  to  answer  the  annuity,  but  a  fund  which 
was  to  be  sufficient  to  answer  the  annuities  which  should  then  be 
remaining,  including  what  would  be  covered  by  those  words  ^^  amply 
sufficient ;"  but  this  is  made  still  more  clear  by  the  last 
clause  of  the  will,  *  which  has  reference  to  the  determina-    *  841 
tion  of  the  annuities,  for  in  that  clause  there  is  a  clear  dis- 
tinction made  between  the  annuities  and  the  shares  of  the  residue. 
In  that  clause,  after  directing  that  married  women  should  take  to 
their  separate  use  ^^  the  said  annuities,  and  also  all  legacies  or 
shares  of  residue  payable  under  the  gifts  and  trusts  hereinbefore 
bequeathed,"  the  testator  declares  that  if  any  of  his  ^^  said  annui- 
tants or  legatees  shall  sell,  assign,  or  dispose  of  the  said  yearly 
sums  or  shares  of  residue,"  then  the  same  shall  cease  and  deter- 
mine.   I  am  therefore  unable  to  see  in  this  will  words  importing 
a  gift  in  succession,  and  think  that  the  duty  will  be  payable  under 
section  8  of  the  Act. 
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THE  ANGLO-AUSTRALIAN  INSURANCE  COMPANY  v. 
THE  OFFICIAL  MANAGER  OF  THE  BRITISH  PROVI- 
DENT INSURANCE    SOCIETY. 

1862.    March  15,  22.    April  15.    Before  the  Lord  Chancellor  Lord  Westbubt. 

An  agreement  for  the  amalgamation  of  two  insurance  companies  provided  that 
the  business,  property,  liabilities,  and  engagements  of  one  should  be  trans- 
ferred to  and  undertaken  by  the  other,  and  that  the  shareholders  of  the 
former  should  execute  the  deed  of  settlement  of  the  latter,  and  thereupon 
should  be  indemnified  out  of  the  latter^s  funds  and  property.  Held,  that 
shareholders  of  the  former  company  who  did  not  execute  the  deed  of  settle- 
ment of  the  latter  were  not  entitled  to  be  personally  indemnified  by  it.^ 

This  was  an  appeal  from  part  of  a  decree  of  Vice-Chancellor 
Stuart  whereby  His  Honor  directed  that  all  the  shareholders  of 
the  Anglo-Australian  Insurance  Company,  hereinafter  called  the 
plaintiffs'  company,  as  well  those  who  had  as  those  who  had  not 
executed  the  deed  of  settlement  of  the  British  Provident  Insurance 
Society,  hereinafter  called  the  defendant's  company,  under  an  agree- 
ment for  amalgamation,  were  entitled  to  be  indemnified  out  of  the 

assets  of  the  defendant's  company. 
♦  842       *  Both  companies  were  incorporated  under  the  7  A  8 

Vict.  c.  110.  By  an  indenture  dated  the  1st  June,  1858, 
made  between  and  duly  executed  by  John  Jones  and  Richard  Grif- 
fith, two  of  the  directors  of  the  defendant's  company  of  the  first 
part,  and  Griffith  Taylor  and  Tobiah  Pepper,  two  of  the  directors 
of  the  plaintiffs'  company  of  the  second  part,  to  which  the  common 
seals  of  the  two  companies  were  duly  affixed,  the  parties  thereto 
of  the  first  and  second  parts,  and  each  of  them,  did  thereby,  for 
and  on  behalf  of  the  respective  companies,  mutually  covenant  and 
agree  with  the  other  and  others  of  them,  that  as  and  from  the  19th 
of  April  then  instant  the  plaintiffs'  company,  and  the  business  con- 
nections, agencies,  and  branches  thereof,  should  be  transferred  to 
and  united  and  amalgamated  with  the  defendant's  company,  upon 
the  following  among  other  terms :  — 

First,  the  business  and  property  effects,  liabilities,  and  engage- 
ments of  the  plaintiffs'  company,  as  fully  set  out  and  particularized 

^  See  Woodhams  r.  The  Anglo-Australian  and  Universal  Family  Assurance 
Co.,  2  De  G.,  J.  &  S.  162. 
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in  the  schedules  thereto,  including  also  all  the  risks  and  engage- 
ments of  the  life  assurance  and  endowment  policies,  and  also  the 
policies  or  grants  of  annuities  issued  by  them  and  then  in  force, 
should  be  and  were  thereby  absolutely  transferred  to  and  were  and 
should  be  undertaken  by  the  defendant's  company ;  provided  always 
that  the  premiums  or  contributions  thereafter  to  become  due  should 
be  paid  and  payable  only  to  the  defendants'  company. 

Third,  that  the  shareholders  of  the  plaintiffs'  company  should 
become  shareholders  in  the  defendant's  company,  and  should  exe- 
cute its  deed  of  settlement  for  the  same  or  an  equivalent  number 
or  amount  of  shares  as  were  then  held  by  them  in  tlie  plaintiffs' 
company,  and  thereupon  the  calls  already  paid  by  them  should  be 
passed  to  their  credit ;  and  thereupon  the  said  shareholders  should, 
out  of  the  funds  and  property  of  the  defendant's  company, 
*  be  absolutely  held  harmless  and  indemnified  against  all  *  343 
and  any  liabilities  in  respect  of  the  plaintiffs'  company,  by 
reason  of  their  execution  of  the  deed  of  settlement. 

By  an  indenture  dated  the  28th  of  October,  1858,  reciting  the 
indenture  of  the  1st  of  June,  all  the  fixtures  and  effects  in  the 
office  of  the  plaintiffs'  company,  and  all  moneys  arising  and  to 
arise  from  the  chief  office  premiums  and  from  the  credit  and  half- 
credit  premiums  due  to  the  company,  and  the  cash  deposited  with  the 
bankers  of  the  company,  and  all  the  right  and  title  of  the  com- 
pany thereto,  and  also  the  residue  of  the  lease  held  by  the 
company  in  the  premises.  No.  5,  Gannon  Street  West,  and  all  the 
instruments  and  policies  of  life  assurance  effected  in  the  company, 
and  all  other  assets,  effects  and  property  whatsoever  of  the  com- 
pany, were  assigned  to  John  Jones,  Richard  Griffith  and  James 
Goad  as  trustees  for  and  on  behalf  of  the  defendant's  company. 

In  pursuance  of  this  agreement  the  assets  of  the  plaintiffs'  com- 
pany were  made  over  to  the  defendant's  company,  and  a  number 
of  the  shareholders  in  the  former  company  executed  the  deed  of 
settlement  of  the  latter  for  the  same  number  of  shares  as  they  held 
in  the  former.  Others,  however,  of  the  shareholders  declined  to 
become  shareholders  in  the  defendant's  company,  and  did  not 
execute  that  company's   deed. 

Soon  afterwards  the  bill  in  the  present  suit  was  filed  seeking  a 
specific  performance  of  the  covenant  for  indemnity  contained  in 
the  deed  of  amalgamation. 
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In  March,  1861,  an  order  was  made  by  Vice-Chancellor  Kin- 
DEBSLEY  for  winding  up  the  defendant's  company. 
*  844        *  In  June,  1861,  the  official  manager  of  the  defendant's 
company  by  leave  of  the  Oourt  filed  a  cross-bill  to  set  aside 
the  deed  of  amalgamation. 

The  two  causes  were  heard  together  before  Vice-Chancellor 
Stuart,  and  on  the  18th  January,  1862,  his  Honor  dismissed  the 
cross-bill,  and  made  the  decree  under  appeal,  declaring  that  the 
official  manager  of  the  British  Provident  Society  was  bound  out  of 
the  funds  and  property  of  that  company  to  indemnify  the  Anglo- 
Australian  Company  and  the  shareholders  thereof  against  all 
liabilities  of  the  last-mentioned  company  by  reason  of  their  execu- 
tion of  the  deed  of  settlement  of  that  company. 

The  case  is  reported  below  in  the  3d  volume  of  Mr.  Giffard's 
Reports,  (a) 

Mr,  Bacon  and  Mr.  E,  K,  Karalake  appeared  for  the  appellants. 

Mr.  Malins  and  Mr.  Shebbeare,  for  the  respondents. 

April  15. 

The  Lord  Chancellor.  —  The  question  in  this  appeal  depends 
upon  the  construction  of  an  instrument  which  is  called  a  deed 
of  amalgamation  or  union  of  the  Anglo-Australian  Company  and 
British  Provident  Society. 

The  Anglo-Australian  Company  was  a  life  and  annuity 
*  845    assurance  society ;  the  British  Provident  Society  *  was  a 
life,  fire  and  annuity  assurance  company.     Both  companies 
were  corporate  bodies  by  virtue  of  the  Act  7  4  8  Vict  c.  110. 

In  the  argument  before  me  no  dispute  was  raised  as  to  the 
validity  of  the  so-called  amalgamation,  the  power  of  the  companies 
to  enter  into  it,  or  the  bona  fides  and  validity  of  the  transaction. 
The  prayer  of  the  petition  of  rehearing  is  limited  to  that  part  of  the 
decree  which  declares  that  the  British  Provident  Society  is  bound 
to  indemnify  the  Anglo-Australian  Company  and  the  shareholders 
thereof.  The  question  depends  therefore  on  the  true  meaning  and 
effect  of  the  deed  of  the  1st  June,  1858,  and  whether  it  warrants 
the  institution  of  this  suit  and  the  declaration  which  has  been 
made. 

(a)  Page  521. 
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It  is  argued  hj  the  appellants  that  Bince  the  alleged  amalgama^ 
tioQ  the  Anglo-Australian  Company  is  no  more,  and  that  all  which 
can  be  regarded  is  the  right  of  the  persons  who  were  shareholders 
in  that  company.  These  are  divided  by  the  appellants  into  two 
classes :  one,  shareholders  who  have  executed  the  deed  of  the  1st 
June,  1858 ;  another,  shareholders  who  have  not  executed  that  deed. 
Of  the  first  class  it  is  said  that,  being  parties  to  the  deed,  they 
have  well-defined  legal  rights,  and  that  in  their  behalf  the  suit  is 
unnecessary  and  improper.  And,  with  respect  to  the  other  class, 
it  is  urged  that,  not  having  executed  the  deed  of  settlement  of  the 
British  Provident  Society,  they  have  no  right  either  of  action  or 
suit  against  that  company. 

The  deed  of  June,  1858,  is  in  a  peculiar  form,  and  its  provisions 
are  not  altogether  consistent.  The  interpretation  of  it  is  not  with- 
out difficulty.  It  is  under  the  common  seals  of  the  two  companies. 
But  the  companies  are  not  named  as  parties  to  it.  The 
executing  parties  *  are  two  of  the  directors  of  the  British  *  846 
Provident  Society  of  the  first  part,  and  two  of  the  directors 
of  the  Anglo-Australian  Company  of  the  second  part.  These  per- 
sons mutually  covenant  on  the  part  of  the  two  companies.  The 
first  of  the  covenants  is :  [His  Lordship  read  it.] 

This  engagement  on  the  part  of  the  Anglo- Australian  Company 
was  fully  carried  into  effect  by  a  deed  dated  28th  October,  1858,  by 
which  all  the  assets,  property  and  effects  of  that  company  were 
assigned  to  three  trustees  for  the  benefit  of  the  British  Provident 
Society.  It  is  to  be  observed  that  there  is  no  express  legal  cove- 
nant by  the  British  Provident  to  indemnify  the  Anglo-Australian 
against  its  debts  and  liabilities,  but  the  obligation  to  do  so  is  clearly 
declared  in  the  first  article  of  the  deed  of  June,  1858,  and  follows 
in  equity  as  a  necessary  consequence  from  the  nature  of  the  trans- 
action. 

Inasmuch,  therefore,  as  by  the  fourth  article  of  the  deed  of  1858 
the  legal  constitution  of  the  Anglo- Australian  Company  is  expressly 
preserved,  its  8t(UtA8  as  a  company  still  continues;  and  I  am  of 
opinion  that  the  decree  so  far  as  it  declares  the  title  of  the  Anglo- 
Australian  Company  to  be  indemnified  against  all  liabilities  out  of 
the  funds  and  property  of  the  British  Provident  Society  is  right 
and  ought  to  be  affirmed. 

But  the  decree  declares  that  not  only  the  company,  but  its  share- 
holders, are  entitled  to  this  indemnity ;  and  I  proceed  to  consider 
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in  the  next  place  whether  these  words  ^^and  the  shareholders 

thereof"  ought  to  remain  in  the  decree. 
*  847  This  also  depends  on  the  deed  of  June,  1858.  On  *  this 
head  the  prorisions  of  that  deed  are  not  very  clear,  but  I 
think  they  warrant  these  conclusions :  first,  that  such  of  the  share- 
holders of  the  Anglo-Australian  Company  as  have  executed  the 
deed  of  settlement  of  the  British  Provident  Society  are  expressly 
and  legally  indemnified  by  the  third  article  of  the  deed  of  June, 
1858,  against  all  liabilities  incident  to  their  states  as  shareholders 
of  the  Anglo-Australian  Company.  These  persons,  therefore,  do 
not  require  any  declaration  of  indemnity. 

Secondly,  with  respect  to  those  shareholders  who  have  not 
executed  the  deed  of  settlement  of  the  British  Provident,  I  tMnk 
it  is  clear  that,  as  individuals,  they  have  no  claim  to  any  personal 
indemnity.  Their  engagements  and  liabilities  to  the  Anglo-Aus- 
tralian Company  are  transferred  as  property  of  that  company  to 
the  British  Provident,  and  it  is  provided,  that  these  liabilities 
shall  continue  unimpaired. 

It  may  follow  therefore  that  shareholders  of  the  Anglo- Australian 
Company  who  have  declined  to  become  members  of  the  British 
Provident  Society,  after  that  they  have  paid  to  the  latter  company 
all  which  as  members  of  the  Anglo-Australian  they  were  bound  to 
pay  to  that  company,  may  become  entitled  to  the  benefit  of  the 
indemnity  to  which  as  a  company  the  Anglo-Australian  Company 
is  entitled,  but  I  give  no  judicial  opinion  on  the  point.  All  I 
decide  is,  that  this  class  of  shareholders  is  not  entitled  to  any 
express  indemnity,  and  consequently  that  the  words  "and  the 
shareholders  thereof"  must  be  struck  out  of  the  decree. 
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1862.    April  24.    Before  the  Lords  Justices. 

Tbe  plaintiff  having  obtained  from  the  defendant  satisfaction  of  his  demand 
before  the  cause  is  in  such  a  stage  that  a  decree  can  be  made,  cannot  without 
the  defendant's  consent  apply  to  stay  proceedings  on  the  defendant's  paying 
the  costs.* 

This  was  an  appeal  from  an  order  of  Vice-Chancellor  Wood, 
made  on  a  motion  on  behalf  of  the  plaintiffs,  directing  that  all 
further  proceedings  in  the  suit  should  be  stayed,  and  that  the 
costs  (when  taxed)  might  be  paid  by  the  defendant.  The  bill 
sought  an  account  of  moneys  received  hj  the  defendant,  who  had 
been  for  several  years  the  manager  of  the  plaintiffs'  business,  and 
payment  of  balance  due  in  respect  of  such  receipts. 

In  August,  1861,  the  defendant  paid  the  balance  which  appeared 
due  from  him  on  'the  accounts  to  the  plaintiffs,  who  accepted  it 
without  prejudice  to  the  present  application. 

Mr.  Oiffard  and  Mr.  Pemberton^  for  the  appellant,  referred  to 
Burgess  v.  Hilhy  (a)  Knox  v.  Brown^  (6)  Roberts  v.  Roberts^  (c) 
Ghibson  v.  Lord  Crarilej/j  (d)  Whalley  v.  Lord  Sujffield.  (e) 

Mr.  WUlcock  and  Mr.  Q-.  N.  Coltj  in  support  of  the  order  of 
the  Vice-Chancellor,  referred  to  Sivell  v.  Abraham  y  (^g)  Langham 
V.  The  Great  Northern  Railway  Company y  (A)  North  v.  The  Great 
Northern  Railway  Company j  (i)  NichoUs  v.  JElfordy  (ft)  IVoward 
V.  Attwood,  (l) 

Mr.  Giffardy  in  reply. 

♦  The  Lord  Justice  Knight  Bruce.  —  This  case  depends  *  849 
on  two  propositions,  on  either  of  which,  if  the  defendant  is 

(a)  26  Beav.  244.  (g)  8  Beav.  598. 

(6)  2  B.  C.  C.  186.  (A)  1  De  G.  &  S.  603. 

(c)  1  Sim.  &  Stu.  89.  (i)   2  Giff.  64. 

id)  6  Madd.  866.  (A:)  6  Jur.  (N.  S.)  264. 

(0   12  Beav.  402.  (0   27  Beav.  86. 

>  See  1  Dan.  Ch.  Pr.  (4th  Am.  ed.)  796 ;  2  ib.  1880. 
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right,  he  establishes  a  title  to  relief  against  the  order.  The  first 
proposition  is,  that  the  transaction  of  August  last  has  wholly  or 
absolutely  destroyed  the  plaintiffs'  right  to  obtain  any  costs  of  suit. 
The  second  is,  that  if  that  transaction  had  not  taken  place,  the 
question  of  costs  mpst  depend  on  the  merits,  the  time  for  deciding 
which  haa  not  yet  arrived. 

I  will  not  give  any  opinion  on  the  question,  whether  the  right  to 
costs  has  wholly  and  absolutely  departed  by  reason  of  tiie  transac- 
tion of  August,  1861.  For  the  present  purpose  I  assume  that  in 
the  plaintiffs'  favour.  On  the  other  question,  whether  on  an  inter- 
locutory application,  there  being  at  least  one  disputed  question, 
that  question  for  the  purpose  of  costs,  can  without  the  defendant's 
consent  be  considered  as  decided  against  him,  my  opinion  is,  that, 
under  such  circumstances,  the  defendant  is  entitled  to  object  to 
have  the  matter  of  costs  decided  at  this  stage  of  the  case.  He 
does  so  object,  and  I  think  that  consequently  the  order  ought  to 
be  discharged. 

The  Lord  Justice  Turner.  —  I  am  also  of  the  opinion  that 
this  order  cannot  be  sustauied.  That  order,  made  upon  the 
plaintiffs'  own  application,  is  to  stay  all  proceedings  in  the  suit, 
making  tlie  defendant  pay  all  the  costs,  and  its  effect  is  to  prevent 
the  defendant  from  going  into  evidence  as  to  the  facts  which  are 
alleged  by  his  answer,  and  which  may  possibly  have  a  material 
bearing  upon  the  decision  of  the  Court  upon  this  question  of  the 
costs.  I  do  not  think  it  in  accordance  with  the  practice  of 
*  350  the  Court  to  *  make  such  an  order.  It  is  true  that  it  may 
be  a  considerable  inconvenience  to  the  plaintiffs,  that  on 
the  defendant  submitting  to  pay  them  their  demand,  they  are 
unable  to  come  to  the  Court  to  have  the  question  of  costs  decided ; 
but  it  appears  to  me,  that  there  is  inconvenience  on  both  sides. 
It  is  impossible  to  try  ihe  effect  of  the  payment  made  by  the 
defendant  in  satisfaction  of  the  plaintiffs'  demand  without  entering 
into  all  the  circumstances  under  which  that  payment  has  been 
made.  It  would  be  raising  quite  an  irrelevant  issue,  in  addition 
to  which  there  would  be  this  inconvenience,  that  the  Court  would 
be  called  upon  to  decide  the  merits  of  a  case  upon  which  the  par- 
ties themselves  had  already  come  to  an  agreement.  Of  course  the 
ultimate  result  as  to  costs  ought  to  depend  and  must  depend  upon 
which  party  is  proved  to  be  in  the  right.  It  appears  to  me  that 
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the  case  of  Sivell  v.  Abraham  has  heen  misunderstood;  for  all 
that  that  case  decided  was,  that  a  plaintiff  may  apply  to  the  Court 
to  stay  all  proceedings,  and  that  the  defendant  may  be  ordered  to 
pay  the  costs  of  the  suit ;  and  that,  if  the  defendant  make  no 
objection,  the  suit  may  be  disposed  of  in  that  manner,  but  in  this 
instance  the  defendant  does  make  an  objection  and  the  authority 
does  not  apply. 

The  order  of  his  Honor  will  be  discharged  without  costs,  and, 
if  the  parties  so  agree,  they  may  add  an  order  dismissing  the  bill 
without  costs. 
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1862.     April  25,  26.    Before  the  Lord  Chancellor  Lord  Westburt. 

The  owners  of  a  house  with  outhouses  and  curtilage,  which  adjoined  a  yard 
communicating  with  it  by  an  open  doorway  and  used  by  the  tenants  of  the 
house,  the  whole  being  inclosed  by  a  wall,  put  up  a  notice  on  the  premises 
that  they  were  to  be  puld.  An  intending  purchaser  having  inspected  them, 
and  being  under  the  impression  that  the  whole  formed  the  property  which 
was  to  be  sold,  made  an  offer.  Before  any  contract  was  entered  into  an 
abstract  was  sent  by  the  owners^  solicitor  to  the  solicitor  of  the  intending 
purchaser,  in  which  the  property  was  described  as  a  dwelling-house,  curtilage, 
coal-house,  outhouses,  and  garden,  and  a  piece  of  ground  between  the 
dwelling-house,  coal-house,  and  garden  on  the  one  side  and  the  river  and 
ditch  on  the  other,  except  a  small  piece  of  land  part  thereof  lately  sold  to  a 
person  named  in  the  abstract.  The  purchaser's  solicitor  required  to  be 
informed  of  the  particulars  of  the  excepted  piece  of  land,  and  that  it  should 
be  marked  on  the  plan.  The  vendors^  solicitor  replied  that  the  premises 
were  too  distinctly  defined  to  admit  of  any  mistake,  and  were  bounded  in  by 
walls.  He  afterwards  filled  in  a  blank  left  to  be  filled  in  by  him  in  the  draft, 
contract  with  the  above  description,  adding  '*  and  which  premises  are  sufli- 
ciently  distinguished  by  boundaries,"  and  the  agreement  was  so  signed. 
The  vendors  had  no  title  to  the  yard,  which  in  fact  was  the  piece  of  land  sold 
to  the  person  named  in  the  abstract.  Held,  .that  the  purchaser  was  not  bound 
to  inquire  further  as  to  this  excepted  piece,  nor  to  blame  for  supposing  that 
the  yard  was  comprised  in  the  agreement,  and  tbat^  as  the  representation  of 
the  vendors^  solicitor  had  tended,  not  to  remove,  but  to  confirm  the  error, 
a  bill  by  the  vendors  for  a  specific  performance  ought  to  haye  been  dismissed 
with  costs.* 

>  See  2  Dart  V.  &  P.  (4th  Eng.  ed.)  950 ;  1  Sugden  Y.  &  P.  (8th  Am.  ed.) 
ai4,  and  cases  in  note  (a) ;  Kerr  F.  &  M.  (1st  Am.  ed.)  411,  412. 

[271] 


♦  351  CASES  IN  CHANCERT. 

■ 

This  was  the  appeal  of  the  defendant  from  a  decree  of  Vice- 
Chancellor  Stuart,  directing  the  specific  performance  of  a  con- 
tract for  the  purchase  of  a  house  and  land,  the  defence  being,  that 
the  purchaser  had  entered  into  the  contract  under  a  mistake  as  to 
the  property  comprised  in  the  contract. 

The  negotiations  for  the  purchase  commenced  before  the  con- 
tract was  reduced  to  writing,  and  were  conducted  on  the  one  hand 
by  the  intended  purchaser,  who  lived  at  Bristol,  and  his  solicitor, 
who  lived  in  that  neighbourhood,  and  on  the  other  by  the  vendors, 
who  resided  at  Exeter,  very  near  to  the  property,  and  by  their  solic- 
itor, who  lived  and  carried  on  business  about  eighteen  miles  from 
the  property.  The  defendant  inspected  the  property,  which 
*  852  consisted  of  a  house  abutting  towards  the  south  *  upon 
a  road  on  the  banks  of  the  river  Exe,  a  small  court-yard 
called  the  ^'  curtilage,''  and  certain  buildings  or  sheds ;  but  at  the 
end  of  the  curtilage  was  a  yard  communicating  with  it  by  an  open 
door,  and  used  by  the  occupants  of  the  house  and  outbuildings, 
and  apparently  forming  part  of  the  property.  There  was  a  notice 
on  the  premises  that  they  were  for  sale,  and  the  defendant  stated 
his  belief  to  have  been  that  the  whole  was  to  h^  sold,  and  that 
under  that  belief  he  offered  2501.  for  the  purchase.  Before,  how- 
ever, any  contract  was  signed  or  prepared,  the  vendors'  solicitor 
sent  to  the  purchaser's  solicitor  an  abstract  describing  the  prem- 
ises as  ^*'  a  messuage  with  curtilage  and  outhouses  behind  a  coal- 
house  at  the  northern  corner  of  the  dwelling-house,  and  the  garden 
adjoining  such  coal-house  as  heretofore  in  the  possession  of  Casely 
Williams,  and  the  piece  of  land  between  the  said  dwelling-house, 
coal-house,  and  garden  on  the  one  side,  and  the  river  Exe  and 
a  ditch  or  watei;course  flowing  into  the  said  river  on  the  other 
side  (excepting  thereout  a  small  plot  or  piece  of  land  part  thereof 
lately  sold  and  conveyed  to  one  John  Mason),  which  said  messuage, 
hereditaments,  and  premises  are  situate  in  the  parish  of  St. 
Leonard,  Exeter,  Devon." 

On  receipt  of  the  abstract,  the  purchaser's  solicitor,  Mr.  Bigg, 
inquired  of  the  vendors'  solicitor  where  the  part  sold  to  Mr.  Mason 
was  situated.  He  afterwards  wrote  to  the  vendors'  solicitor  as 
follows:  "The  copy  plan  I  return,  and  shall  feel  obliged  by 
your  having  marked  in  another  colour  the  small  piece  sold  to  John 
Mason,  as  stated  in  the  description  of  the  premises  in  the  deed  of 
August,  1840.  The  plan  is  from  the  deed  of  1830,  and  conse- 
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qnentlj  the  premises  fhe  subject  of  the  present  sale  must  be 
abridged  hj  the  portion  so  disposed  of,  and  we  shall  avoid 
mistakes  by  having  the  *  situation  of  this  detached  parcel  *  858 
shown  as  belonging,  if  it  be  so,  to  another  party." 

The  vendors^  solicitor  replied  as  follows :  '^  One  of  my  clerks 
copied  the  plan  from  the  deed  of  the  17th  October,  1880.  I  can- 
not, without  sending  purposely  to  Exeter,  and  paying  a  surveyor, 
mark  off  the  premises  sold  to  Mason ;  but  1  understand  the  prem- 
ises purposed  to  be  sold  to  your  client  are  too  distinctly  defined  to 
admit  of  any  mistake." 

The  purchaser's  solicitor  thereupon  wrote  to  the  vendors'  solici- 
tor as  follows :  *^  My  client  did  not  su£5ciently  inform  me  where 
the  part  sold  off  was  situate.  I  did  not  intend  any  minute  inser- 
tion according  to  scale,  but  merely  the  portion  and  extent  gener- 
ally, without  regard  to  precise  admeasurement.  Favour  me  by  the 
return  of  the  plan  with  such  pencil  mark  on  it  as  your  own 
knowledge  of  the  premises  may  enable  you  to  give." 

The  reply  was  as  follows:  I  have  no  personal  knowledge  of 
tiie  premises,  but  I  understand  they  are  bounded  in  by  walls,  and 
no  mistake  can  arise  as  to  their  identity." 

The  purchaser's  solicitor  thereupon  prepared  a  draft  contract, 
leaving  a  blank  for  the  description  of  the  premises,  and  forwarded 
it  for  approval. 

The  vendors'  solicitor  filled  in  the  blank  with  the  description 
contained  in  the  abstract  as  above  set  out,  with  the  following 
addition :  '^  and  which  premises  are  sufficiently  distinguished  by 
boundaries." 

The  Yice-Ghancellor  was  of  opinion  that  the  purchaser 
could  not  be  heard  to  say  that  he  had  been  misled  *  or  was  *  854 
mistaken  as  to  the  parcels,  and  his  Honor  made  the  decree 
under  appeal,  which  gave  to  the  plaintifb  their  costs  of  the  suit. 

Mr.  Matins  and  Mr.  Kamlake^  for  the  plainti£b. 

Mr.  Bacon  and  Mr.  Otbame^  for  the  defendant. 

Mr.  MalinSf  in  reply. 

The  following  cases  were  referred  to :  CFoochon  v.  Ellison^  (a) 

(a)  8  Ru88.  594. 
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Oibsan  v.  D^MUj  (a)  Martin  v.   ColUj  (J)  Jennings  v.  BrougTir 

The  Lord  Chancellor.  —  I  am  much  grieved  to  be  obliged  to 
say  that  I  dissent  altogether  from  the  conclusion  and  judgment  of 
the  Yice-Chancellor.  This  is  a  case  of  a  bill  for  specific  perfonn- 
ance.  The  defence  is,  that  the  contract  was  entered  into  under 
mistake,  and  that  the  mistake  of  the  purchaser,  which  was  as  to 
the  subject-matter  of  the  contract,  was,  if  not  induced,  at  least 
confirmed,  by  the  erroneous  representations  on  the  part  of  the 
vendors.  Now  it  is  a  settled  principle  of  the  Court,  that  if  a  pur- 
chaser contracts  under  a  bond  fide  mistake,  not  attributable  to  any 
negligence  of  his  own,  this  Court  will  not  enforce  specific  per- 
formance. And  if  that  mistake  be  in  any  degree  occasioned  or 
confirmed  by  erroneous  statements  on  the  part  of  the  vendor^ 
although  innocently  made,  the  Court  regards  it  as  an  inequita- 
ble thing  for  the  vendor  to  seek  a  decree  for  specific  perform- 
ance. 
*  855  *  My  opinion  is,  that  the  purchaser  contracted  here  under 
a  most  natural  mistake,  which  was  not  attributable  to  an^p 
neglect  on  his  part.  I  think  that  it  was  the  duty  of  the  vendors, 
and  clearly  in  the  power  of  the  vendors,  to  have  relieved  him  from 
that  mistake.  My  opinion  is,  that  the  solicitor  of  the  vendors  was 
guilty  of  great  negligence  in  not  doing  so,  and  that  his  representa- 
tions led  the  purchaser  into  the  belief  that  his  own  impression 
with  regard  to  the  subject  of  the  contract  was  the  right  one.  All 
that  has  been  done  under  the  contract,  and  all  the  expense  that 
has  been  unfortunately  incurred,  appears  to  me  attributable  entirely 
to  neglect  on  the  part  of  the  solicitor  of  the  vendors. 

The  nature  of  the  property  must  be  accurately  described  before 
the  mistake  of  the  purchaser  can  be  understood.  The  property 
consists  of  a  house  abutting  towards  the  south  upon  the  road  lead- 
ing partly  along  the  banks  of  the  river  Exe.  To  the  north  part 
of  the  house  there  is  a  small  court-yard  called  the  *^  curtilage," 
beyond  that  there  are  certain  buildings  or  sheds.  At  the  end  of 
the  curtilage  is  a  door  leading  to  a  piece  of  ground  which  is 
bounded  by  walls,  on  the  south — that  is,  on  the  south-west  —  a 
road  runs  up  an  incline ;  towards  the  west  there  is  a  wall  bound- 

(a)  1  Y.  &  C.  C.  C.  (N.  S.)  542.  (c)  5  De  6.,  M.  &  6.  126. 

(6)  8  Jo.  &  Lat.  607. 
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ing  fhe  piece  of  land  from  the  road ;  upon  the  western  extremity 
of  tlie  road  it  is  also  bounded  by  a  wall  and  a  watercourse ;  and  on 
the  northern  extremity  is*  another  wall.    It  is,  therefore,  bounded 
in  by  walls  on  all  sides  when  properly  described,  except  towards 
the  east,  where  it  is  bounded  by  the  wall  of  the  house,  by  the  wall 
of  the  outbuildings,  and  by  the  open  entrance  leading  to  the  curti- 
lage.   It  appears  that  these  premises  had  on  them  a  notice  that 
they  were  for  sale.    The  condition  of  the  tenancy  and  the  actual 
state  of  the  lease  appear  to  be  this :  that  the  piece  of  land 
which  I  have  described  as  bounded  by  *  walls,  originally    *356 
was  the  site  partly  of  additional  outbuildings  or  coal  sheds, 
and  partly  of  a  garden.     That  piece  of  land  a  long  while  ago  was 
sold  to  a  person  of  the  name  of  Mason.    It  seems  to  have  been  in 
the  occupation  of  Mason,  who  conrerted  it  into  a  coal  yard,  for 
several  years ;  but  antecedently  to  the  date  of  this  contract,  in 
consequence,  apparently,  of  the  embarrassments  of  Mason,  the 
yard  had  not  been  occupied  by  anybody,  and  was,  in  point  of  fact, 
at  the  time  of  this  contract  in  a  derelict  state.    The  house  and 
premises  belonging  to  the  vendors  had  been  let  to  a  person  of  the 
name  of  Down.    The  yard  being  abandoned  and  unoccupied,  the 
door  leading  from  the  curtilage  into  the  yard  had  been  pulled  down, 
and  the  tenants  of  the  house  and  of  the  outhouses  appear  at  the 
time  of  the  contract  to  have  had  uninterrupted  access  to  and  liberty 
of  user  of  the  yard.    The  yard,  which,  in  point  of  extent,  seems 
to  have  been  about  double  the  size  of  the  site  of  the  dwelling- 
house,  was  no  more  than  might  naturally  have  been  regarded  as  a 
yard  appurtenant  to  the  dwelling-house.    It  seemed  to  be  naturally 
connected  with  the  dwelling-house,  having  an  opening  or  passage 
leading  into  the  yard  from  the  curtilage  of  the  house.     In  that 
state  of  things  the  purchaser  inspects  the  premises.     He  finds 
them  to  consist,  as  I  have  described,  of  a  dwelling-house,  the  out- ' 
buildings,  the  curtilage,  and  the  yard.     He  swears  —  and  I  have 
not  the  least  reason  to  distrust  him  —  that  he  believed  the  yard  to 
be  part  of  the  premises.     With  that  impression,  he  went  to  contract 
for  them.     He  arranged  the  amount  of  purchase-money  with  the 
principal  owner  of  the  premises,  who  appears  to  have  been  resi- 
dent in  Exeter,  near  which  this  property  is  situate,  and  he  con- 
tracted for  the  premises  at  2502. 

Prom  tlie  state  of  the  title,  Mr.  Tanner,  the  vendors'  solici- 
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tor,  very  prudentlj  advised  that  it  would  be  desirable 

*  857    *  to  ascertain  whether  the  vendors  would  be  in  a  condition 

to  sell  before  a  formal  contract  was  entered  into.  He 
accordingly  transmitted  an  abstract  of  title  to  the  solicitor  of  the 
purchaser,  who  (as  the  purchaser  himself  also  did)  resided  in  the 
city  of  Bristol.  Mr.  Tanner,  the  solicitor  of  the  vendors,  appears 
to  have  been  resident  at  Crediton,  some  seventeen  or  eighteen 
miles  distant  from  the  premises*  Immediately  on  receipt  of  the 
abstract,  the  attention  of  the  purchaser's  solicitor  was  called  to 
the  description  of  the  property,  which,  on  the  face  of  it,  was  of 
the  most  indefinite  an^  uncertain  character.  I  must  call  attention 
to  it  because  it  is  desirable  that  the  fieicts  with  regard  to  the  prop^ 
erty,  and  the  representations  made  respecting  it,  should  be  most 
accurately  known.  The  parcels  transmitted  in  the  abstract  to  the 
purchaser's  solicitor,  are  in  these  words :  ^^  All  that  dwelling-house, 
with  the  curtilage  and  outhouses  immediately  behind  the  coal 
house  at  the  northern  comer  of  the  said  dwelling-house,  and  the 
garden  ac^oining  such  coal  house  theretofore  in  the  occupation  of" 
so-and-so,  '^  and  the  piece  of  land  between  the  said  dwelling-house^ 
coal  house,  and  garden  on  the  one  side,  and  the  river  Exe  and  a 
ditch  or  watercourse  flowing  into  the  river  on  the  other  side, 
excepting  thereout  the  small  plot  or  piece  of  land,  part  thereof, 
lately  sold  and  conveyed  to  John  Mason."  Now,  according  to  the 
plain  meaning  of  the  words,  they  would  seem  to  indicate  that  the 
piece  of  land  sold  to  John  Mason  had  been  a  part  of  the  piece  of 
land  described  as  lying  between  the  dwelling-house  and  garden  on 
the  one  side,  and  the  river  Exe  and  the  ditch  flowing  into  the  Eze 
on  the  other.  Mr.  Bigg  acted  with  great  prudence  and  great  care* 
Upon  receiving  this  description  he  wrote  immediately  to  Mr. 
Tanner,  the  vendors'  solicitor,  and  particularly  called  his  attention 
to  the  words,  and  made  use  of  this  expression,  namely,  that  ^^  the 

premises,  the  subject  of  the  present  sale,  must  be  abridged  " 

*  358    *  by  the  portion  so  disposed  of.    He  had  previously  requested 

to  have  a  plan  of  the  premises,  and  he  had  particularly 
desired  Mr.  Tanner,  in  the  letter  of  the  25th  May,  to  ^^  have  the 
kindness  to  say  whether  the  present  boundaries  are  sufficiently 
defined  by  walls,  hedges  or  roads  to  prevent  misunderstanding  on 
that  head."  Now  I  am  told  that  there  has  been  neglect  on  the 
part  of  the  purchaser.  1  am  told  that  the  Vice-Chancellor's  judg* 
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ment  proceeded  on  that  ground,  and  therefore  I  desire  in  the  firet 
place  to  inquire  whose  duty  was  it  to  have  an  accurate  knowledge 
of  these  premises  ?  I  am  told  that  any  body  acquainted  with  the 
premises  would  have  had  that  knowledge.  If  it  was  a  plain  and 
obvious  thing,  the  sellers  knew  the  fact,  and  am  I  or  am  I  not 
right  in  imputing  to  the  sellers'  solicitor  that  knowledge  which  the 
sellers  had,  and  which  for  the  purpose  of  contract  was  knowledge 
which  it  was  tiie  duty  of  the  sellers'  solicitor  to  have  acquired. 
The  sellers'  solicitor  had  transmitted  a  most  ambiguous  and  uncer- 
tain description;  the  difficulty  arising  in  the  mind  of  the  pur^ 
chaser  is  pointed  out  to  him ;  he  is  particularly  desired  to  give  a 
definite  answer  and  distinct  information.  The  first  answer  that  is 
given  is  this :  ^^  There  cannot  be  any  mistake  about  the  present 
boundaries."  Now  the  purchaser  had  found  a  yard  connected  with 
^the  dwelling-house  and  surrounded  with  walls.  What  would  that 
representation  lead  him  to  infer  ?  It  would  lead  him  to  infer  cer- 
tainly that  what  was  within  tiie  walls  was  part  of  the  property. 
There  could  be  no  mistake  about  a  wall ;  the  thing  was  bounded 
by  walls,  and  accordingly  the  vendors'  solicitor  tells  him  the  boun- 
daries are  plain  upon  the  spot,  and  that  there  can  be  no  mistake 
about  it.  Mr.  Tanner  felt  uncertainty  from  examining  the  plan 
that  was  taken  from  the  deed  of  1830,  and  the  reason  will  be  plain 
to  every  body  who  compares  the  plan  with  the  description 
which  I  have  *read,  because  the  piece  of  land  sold  to  *859 
Mason  is  by  that  description  made  an  exception  or  deduc- 
tion from  a  larger  piece  of  land,  and  the  garden  is  a  distinct  sub- 
ject of  description  wholly  independent  of  the  piece  of  land.  But 
upon  an  examination  of  this  plan,  which  I  hold  in  my  hand,  it 
will  be  found  that  the  greater  part  of  what  is  now  the  yard,  is 
occupied  by  a  triangular  piece  of  land  described  as  a  garden,  and 
there  remains  only  another  small  piece  of  land  to  answer  the 
description  of  that  piece  of  ground  out  of  which  the  part  sold  to 
Mason  is,  according  to  the  plain  meaning  of  the  words,  to  be  sup- 
posed to  have  been  deducted.  Accordingly,  Mr.  Bigg,  with  anxiety, 
and  I  repeat  with  prudence,  on  the  subject,  calls  Mr.  Tanner's 
attention  to  the  matter  by  the  letter  of  the  11th  of  June,  and 
particularly  invokes  his  attention  for  the  sake  of  preventing  the 
possibility  of  mistake.  What  is  the  answer  that  is  given  ?  Before 
I  read  that  answer  I  must  beg  that  the  argument  of  the  vendors' 
counsel  may  be  recollected.    That  argument  was,  that  the  fact  that 
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the  yard  was  not  the  property  of  the  vendors  was  perfectly  well 
known.  It  was  a  thing,  the  vendors  say,  that  might  have  been 
ascertained  by  a  moment's  inquiry.  But  if  it  is  the  duty  of  the 
vendors'  solicitor  to  answer  the  requisitions,  was  that  duty  per- 
formed by  the  letter  that  I  am  about  to  read  ?  The  anxious  inquiry 
of  the  purchaser  is  answered  by  this  letter.  Mr.  Tanner  says  "  I 
am  in  receipt  of  your  letter.  One  of  my  clerks  copied  the  plan, 
and  I  cannot,  without  sending  purposely  to  Exeter  and  paying  a 
surveyor,  mark  off  the  premises  sold  to  Mr.  Mason."  Why,  now, 
I  am  told  that  the  yard,  being  the  piece  of  land  bounded  by  walls 
on  all  sides  save  where  it  is  bounded  by  the  buildings,  is  the  piece 
of  land  sold  to  Mr.  Mason,  which  the  vendors  perfectly  well  knew, 
which  the  vendors'  solicitor  ought  to  have  known,  and  which,  if 

he  had  known,  the  notion  of  employing  a  surveyor,  the 
*  860    notion  of  its  being  necessary  to  send  *  to  Exeter  in  order 

to  define  what  had  been  sold  to  Mr.  Mason,  would  have 
been  an  idea  that  could  never  have  been  entertained.  A  more 
rash,  hasty,  erroneous  answer,  therefore,  could  not  have  been  given 
than  that  which  was  given  by  the  vendors'  solicitor.  But  it  does 
not  rest  there,  because  the  letter  goes  on  to  state :  ^^  I  understand 
the  premises  are  too  distinctly  defined  to  admit  of  any  mistake." 
The  meaning  of  those  words  will  be  better  understood  ad  I  proceed 
to  explain  that  Mr.  Bigg  again  tells  him  —  ^^  I  do  not  want  the 
superficial  quantity  ascertained  by  a  surveyor,  and  accurately 
delineated  to  a  scale  upon  the  plan,  but  I  desire  only  practical 
information,  and  I  wish  that  you  would  send  me  the  plan  back 
again  with  such  pencil  mark  on  it  as  your  own  knowledge  of  the 
premises  may  enable  you  to  give."  But  if  Mr.  Tanner  had  had 
that  knowledge  which  the  vendors  had,  which  his  case  is  that 
everybody  on  the  spot  had,  which  it  was  his  bounden  duty  as 
solicitor  of  the  vendors  to  have  had,  he  might  have  done  in  a 
moment  what  was  desired  by  Mr.  Bigg.  He  might  have  returned 
this  plan,  merely  running  a  pencil  mark  round  the  representation 
of  the  piece  of  land,  which  he  afterwards  did  send  marked  green, 
and  there  would  have  been  a  definite,  clear,  and  accurate  answer 
to  the  requisitions  of  the  purchaser.  But  the  answer  that  he 
thought  proper  to  give  was  in  these  words :  "  I  have  no  personal 
knowledge  of  the  premises,  but  I  understand  they  are  bounded  iu 
by  walls,  and  no  mistake  can  arise  as  to  their  identity."  Now, 
this  must  be  remembered,  that  the  subject  of  inquiry  was,  what 
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was  the  piece  of  land,  and  the  boundaries  of  the  piece  of  land. 
The  answer  that  is  given  to  the  purchaser  is :  '^  Tlie  piece  of  land 
sold  to  you  is  bounded  in  by  walls  ;  the  boundaries  are  of  the  most 
distinct  and  definite  description,  and  no  mistake  can  by  possibility 
arise."  I  cannot,  therefore,  imagine  myself  any  represen- 
tation which  was  more  at  variance  with  *  the  fact,  or  more  *  361 
directly  calculated  to  confirm  the  impression'  which  the 
inspection  of  the  premises  would  at  once  make  upon  the  mind  of 
the  purchaser,  namely,  that  the  yard  belonged  to  the  house.  The 
yard  being  bounded  in  by  walls  exactly  squared  with  the  final 
representation  here  made,  that  it  was  the  piece  of  land  bounded  in 
by  walls  which  was  intended  to  be  sold,  and  which  was  comprised 
in  the  purchase. 

I  think,  that  in  the  face  of  this  representation,  to  talk  of  an 
obligation  upon  the  purchaser,  is  really  to  bring  forward  an  argu- 
ment to  which  it  is  impossible  to  attach  the  smallest  weight.  I 
observe  a  passage  in  the  Vice-Chancellor's  judgment,  in  which  the 
Yice-Chancellor,  fixing  upon  an  admission  in  the  answer  that  the 
purchaser  had  in  the  month  of  August  examined  the  premises 
anew  from  the  roa^,  speaks  of  that  as  a  proceeding  that  was 
inconsistent  with  ordinary  caution.  There  is  no  necessity  for  the 
exercise  of  caution  upon  the  ascertainment  of  the  subject  of  a  con- 
tract where  the  vendors  undertake,  in  answer  to  pointed  inquiries, 
to  define  and  to  describe  that  subject.  But,  in  speaking  of  caution, 
I  cannot  imagine  any  greater  amount  of  care  than  that  which  was 
exhibited  by  the  purchaser's  solicitor,  or  any  species  of  inquiry, 
ihrice  repeated,  that  demanded,  or  ought  to  have  received,  fi:om 
the  vendors'  solicitor  more  accurate  and  more  correct  information 
than  the  inquiries  that  were  put  to  him  by  Mr.  Bigg,  the  solicitor 
of  the  purchaser.  Instead  of  putting  him  under  the  obligation  of 
getting'  from  his  client  the  information  which  it  was  his  duty 
to  get ;  instead  of  his  feeling  it  his  duty  to  send  a  clerk,  which 
would  have  been  a  business  of  about  two  hours,  and  a  few  shil- 
lings' expense  by  the  railway  to  get  upon  the  spot  that  which  I 
am  told  any  ordinary  inquirer  could  have  got,  namely,  accurate 
information;  instead  of  doing  that,  he  contents  himself 
*  with  sending  an  answer  in  the  most  inconsiderate  manner,  *  862 
and  an  answer  which  is  now  plainly  utterly  at  variance  with 
the  truth  and  the  facts  of  the  case. 

The  purchaser  is  not  content  with  this  representation.  The  vendors 
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merely  repeat  it  when  they  fill  np  the  parcels  in  the  contract,  fof 
here  again  is  another  instance  of  caution  on  the  part  of  the  pur- 
chaser's solicitor.  He  still  felt  that  he  could  not  define  the  prem- 
ises ;  and  he  appealed  to  the  vendors  to  define  tiiem.  The  Tenders, 
instead  of  putting  in,  as  they  then  ought  to  have  done,  an  accurate 
description,  repeat  tiie  old  delusive  description,  referring  the  pur- 
chaser again  to  the  representations  which  had  been  made* 

Every  one  who  has  heard  tiiese  facts  will  recognize  this  as  a 
case  that  ought  not  to  have  been  bron^t  into  a  Court  of  Equity 
for  the  purpose  of  enforcing  a  specific  performance ;  and  though 
I  regret  greatiy  that  the  vendors,  founding  themselves  upon  what 
had  been  done,  have  incurred  the  expense  of  applying  to  a  Court 
of  Equity  in  order  to  carry  this  contract  into  efiect,  yet  that  is  to 
be  attributed  entirely  to  the  error  and  misapprehension  of  the 
advisor  of  the  vendors,  and  is  not  a  circumstance  for  which  the 
purchaser  is  in  any  manner  whatever  responsible. 

I  am  of  opinion  that  even  without  these  misrepresentations  tiiis 
is  a  contract  which  a  Court  of  Equity  could  not  enforce  in  the  face 
of  the  clear  statement  made  by  the  purchaser,  confirmed  and  cor- 
roborated as  that  is  by  the  internal  evidence  and  facts  of  the  case. 
I  think  it  is  a  case  in  which  rash  and  unfounded  representations 
were  made  by  the  vendor's  solicitor,  instead  of  that  accurate  state- 
ment which  it  was  his  duty  to  get,  which  he  might  upon 
*  868  his  own  showing  most  easily  have  gotten,  *  and  which  he 
was  again  and  again  requested  to  furnish ;  and  if  instead  of 
doing  that  (which  it  was  plainly  incumbent  on  him  to  do)  he 
makes  statements  of  this  kind,  the  only  result  of  that  is  this,  that 
the  bill  of  the  clients  must  fail  altogether. 

I  therefore  hold  it  to  be  my  duty  to  reverse  the  Yice-Chancellor's 
decision  and  to  dismiss  the  bill  with  costs. 
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BUOKEBIDGE  v.  WHALLEY. 

1862.    April  27.    Before  the  Lord  Chancellor  Lord  Wxstbubt. 

The  Conrt  cannot  ditpenae  altogether  widi  the  ngnatore  of  coimael  to  a  petition 
of  rehearing.' 

Mr.  Whalley,  the  defendant,  moved  in  person  that  he  might 
be  allowed  to  present  a  petition  of  rehearing  without  the  signature 
of  counsel,  and  relied  on  there  being  no  general  order  of  the  Court 
against  his  so  doing,  although  he  admitted  the  practice  to  be  to 
require  such  signature. 

The  Lord  Chancellor,  having  taken  time  to  inquire  into  the 
practice,  now  said,  — 

The  petitioner  has  pressed  upon  the  Conrt  the  fact,  that  in  none 
of  the  published  orders  of  the  Court  is  there  any  express  provision 
requiring  the  signature  of  counsel  to  a  petition  of  rehearing.  It 
has  however  been  the  uniform  practice  that  no  reheaiing  shall  be 
granted  except  on  the  certificate  of  counsel.  A  rehearing  differs 
from  the  simple  hearing  of  a  cause.  If  a  party  feels  aggrieved  he 
has  the  power  to  have  his  cause  reheard  if  certain  prescribed  con- 
ditions are  complied  with,  and  on  that  hearing  evidence  which  has 
not  been  made  use  of  in  the  Court  below  may  be  used.  It  is 
therefore  an  unusual  privilege  which  is  granted  on  certain 
guards  *  being  afforded  to  prevent  its  being  abused.  One  *  864 
of  these  guards  is  the  signature  of  counsel,  which  is  a  primd 
fade  assurance  that  there  is  some  miscarriage  in  the  Conrt  below 
which  it  is  desirable  to  correct.  It  cannot  correctly  be  said  tliat 
there  is  no  order  on  the  subject,  for  in  the  registrar's  ofiSce  there 
is  a  book  which  appears  to  be  a  collection  of  orders  by  Lord  Keeper 
FmcH,  afterwards  Lord  Chancellor  Nottingham,  and  which  appears 
to  have  been  made  between  1678  and  1682.  In  that  book  there  is 
the  following  order :  — 

^  See  2  Dan.  Ch.  Pr.  (4di  Am.  ed.)  1478.  and  notes  (5),  (7),  (8)  ;  88ih  £q. 
Rale  of  United  States  Cir.  Courts ;  New  Jersey  Cb.  Rales,  19,  §  1 ;  Emerson 
V.  Davies,  1  Wood.  &  M.  21,  28 ;  Ex  parte  Teny,  Rice  Ch.  1 ;  Brumagim  v. 
Chew,  4  C.  £.  Green,  338 ;  Jenkins  o.  Eldredge^  8  Story,  299. 
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^^  No  rehearing  shall  be  granted  unless  the  petition  be  signed  by 
two  counsellors'  hands,  whereof  one  at  least  was  at  the  former 
hearing ;  nor  shall  any  cause  be  reheard  until  he  who  prays  the 
rehearing  have  first  paid  the  other  side  his  full  costs,  to  be  ascer- 
tained by  his  oath  or  the  oath  of  him  that  disbursed  the  money. 
And  counsellors  are  to  take  care  that  they  do  not  sign  petitions 
for  the  sake  of  the  client  or  his  fee,  but  for  justice'  sake  only,  as 
they  do  tender  their  credit  with  the  Court." 

There  can  be  no  doubt  that  this  was  a  settlement  of  tlie  practice 
as  it  was  then  understood,  if  not  the  introduction  of  the  practice. 
It  is  impossible  for  me  to  say  that  these  safeguards  were  not  wisely 
devised,  for  a  rehearing  is  primd  facie  a  great  hardship  to  the 
party  who  has  succeeded,  and  it  is  right  that  the  privilege  should 
be  guarded  in  the  manner  expressed  by  the  order.  There  was 
however  a  departure  from  that  order  in  the  case  of  Knowles  v. 
Oreenhillj  (a)  before  the  Court  of  appeal,  where  the  subject-matter 
in  contest  being  only  2001.  consols,  a  petition  of  appeal  was  ordered 
to  be  received  on  the  signature  of  one  consol  only,  and  the  counsel 
who  made  the  application  in  that  case  said  that  the  practice  was 

referred  to  in  the  order  of  the  8d  of  March,  1697.  The 
*  366    reference  however  to  the  order  of  *  March,  1697,  appears 

to  have  been  a  mistake,  as  that  is  an  order  relating  to 
appeals  to  the  House  of  Lords.  In  the  present  case  the  applicant 
does  not  sue  in  farmd  pauperis^  he  has  made  no  affidavit  as  to  his 
circumstances,  and  the  Court  cannot  define  any  medium  class  of 
suitors,  or  dispense  with  that  wholesome  restriction  which  had 
been  imposed  on  the  right  of  having  a  cause  reheard.  All  that.  I 
c|in  do  is,  on  the  authority  of  the  case  of  Knowles  v.  Oreenhillj  to 
receive  this  petition  if  signed  by  one  counsel ;  but  I  cannot  by  my 
individual  decision  depart  from  the  established  practice  of  requiring 
the  certificate  of  counsel.  If  such  an  alteration  is  necessary,  it 
should  be  embodied  in  a  general  order. 

(a)  3  De  G.,  F.  &  J.  718. 
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In  the  Matter  of  MARY  MOLYNEUX,  a  Lunatic. 

Ex  parte  HANNAH  SPENCER. 

1862.    May  2.    Before  the  Lords  Justices. 

Where  a  decree  in  a  partition  Buit  had  declared  a  lunatic  a  trustee  of  an  allotted 
portion  of  the  land  for  the  plaintiff:  Held,  that  the  Lords  Justices  could 
make  a  Testing  order  under  the  Trustee  Act,  1850. 

This  was  a  petition  for  a  vesting  order  under  the  Trustee  Act, 
1850,  or,  in  the  alternative,  that  the  committee  of  the  above-named 
lunatic  might  execute  a  conveyance. 

By  a  decree  of  the  Court  of  Chancery  of  the  County  Palatine  of 
Lancaster,  made  in  a  suit  instituted  by  the  petitioner  against  the 
lunatic  and  her  committee,  it  was  referred  to  the  registrar  to 
approve  of  a  partition  of  the  lands  therein  referred  to  between  the 
petitioner  and  the  lunatic. 

By  an  order  made  on  further  directions,  one  portion  of 
the  land  was  allotted  to  the  petitioner  and  the  *  remainder    *  866 
to  the  lunatic,  and  it  was  declared  that  the  lunatic  was  a 
trustee  within  the  meaning  of  the  Trustee  Act,  1850,  of  the  part 
allotted  to  the  petitioner. 

Mr.  Northj  in  support  of  the  petition,  said  that  a  diflBculty  had 
arisen  from  the  doubt  expressed  in  the  case  of  Re  Bloomar^  (a) 
and  that  it  was  for  this  reason  that  the  prayer  was  in  the  alternar 
tive  either  for  a  vesting  order  or  for  a  conveyance  under  the 
Lunacy  Regulation  Acts,  14  A  15  Vict.  c.  83,  §  13  ;  15  A  16  Vict. 
c.  87  §  15,  and  the  Trustee  Act,  1850.  It  would  however  be 
desirable,  if  possible,  to  save  the  expense  of  the  latter  alternative. 

Their  Lordships  held  that  they  had  authority  to  make  a  vesting 
order  under  the  Trustee  Act,  1850,  but  considered  that  the  peti- 
tioner's interest  in  the  other  moiety  should  first  be  conveyed  to  the 
lunatic.  Their  Lordships  accordingly  made  a  vesting  order,  but 
directed  that  it  should  not  be  drawn  up  until  such  conveyance  had 
been  executed  and  produced  to  the  registrar. 

(a)  2  De  6.  &  J.  88. 
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♦  367  ♦  BLEST  v.  BROWN. 

1862.    April  26,  28.    Before  the  Lord  Chancellor  Lord  Westburt. 

Com  factors  supplied  floor  on  credit  to  a  baker,  on  his  executing  to  them,  with 
a  surety,  a  bond,  the  condition  of  which,  after  reciting  that  the  baker  had 
entered  into  a  contract  for  the  supply  of  bread  to  the  army,  was  that  the 
bond  was  to  be  void  if  the  baker  should  deliTor  to  the  com  factors  his  bills 
on  the  government  as  he  drew  them,  and  if  he  and  the  surety  should  make 
good  the  amounts  to  become  due  to  the  com  factors.  The  com  factors 
supplied  flour,  but  not  of  the  quality  specifled  in  the  government  contract, 
which  was  vacated  on  that  account:  HM,  that  the  com  factors  could  not 
against  the  surety  allege  ignorance  of  the  terms  of  the  contract,  and  that  the 
surety  was  discharged.' 

FlaintiflT,  though  successful,  ordered  to  pay  all  cbsts  occasioned  by  nnsustained 
charges  in  the  bill. 

This  was  an  appeal  from  a  decision  of  Vice-chancellor  Stuabt 
holding  that  the  plaintiff,  who  had  joined  in  a  bond  as  a  surety, 
was  discharged  by  the  conduct  of  the  obligees  from  his  obligation. 

The  plaintiff  was  applied  to  by  Charles  Henderson  Millar,  one 
of  the  defendants,  who  was  a  baker  and  contractor,  to  become 
surety  for  him  in  a  bond  to  the  other  defendants  Messrs.  Brown 
and  Moore,  who  were  com  factors. 

Millar  had  obtained  a  contract  to  supply  the  barracks  at  Wool- 
wich and  Deptford  with  bread  for  six  months  from  the  1st  June, 
1860,  on  a  tender,  subject  to  conditions,  among  which  was  one 
that  the  bread  supplied  should  be  made  from  good  wheat  flour  in 
the  proportion  of  one-third  of  white  to  two-thirds  of  red  wheat,  to 
be  dressed  through  wire  No.  60,  without  any  adulteration  whateveri 
and  that  the  bread  was  to  be  of  the  quality  denominated  '^  best 
seconds." 

The  defendants  Brown  and  Moore  had  previously  supplied  the 

defendant  Millar  with  flour ;  and,  before  tendering  for  the  above 

contract,  Millar  consulted  an  agent  of  Brown  and  Moore  as 

*  368   to  the  terms  upon  which  they  *  would  supply  him  with  flour 

to  enable  him  to  tender  for  the  contract.    On  the  7th  May, 
Brown  and  Moore  wrote  to  Millar  in  the  following  terms :  — 

^  See  Owen  v.  Homan,  8  Mac.  ^  G.  878,  note  (2),  and  cases  cited ;  Frank* 
lin  Bank  v.  Cooper,  86  Maine,  179;  Chitty  Contr.  (10th  Am*  ed.)  577,  and 
note  (y) ;  Watriss  v.  Pierce,  82  N.  H.  560 ;  Savings  Bank  o.  Colcord,  15  K.  H. 
119 ;  Kerr  F.  &  M.  (1st  Am.  ed.)  122,  128. 
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"  Dear  Sir,  —  We  agree  to  supply  you  with  100  Backs  per  week 
of  our  No.  2  flour  at  the  net  price  of  39«.  6d.  per  sack,  delivered 
at  your  bakery,  Artillery  Place,  Woolwich,  in  our  sacks,  you  pay- 
ing the  pitching-money  of  Id.  per  sack,  and  returning  the  empty 
sacks  to  our  carmen  free  from  any  charge  as  sack-money,  for  a 
period  of  six  months,  commencing  the  1st  June  next,  in  the  event 
of  your  obtaining  and  fulfilling  the  contract  to  supply  bread  to  the 
barracks  at  Woolwich  and  Deptford  for  that  period/' 

By  the  bond  in  question,  which  was  dated  the  29th  May,  1860, 
Millar  and  the  plaintiff  became  jointly  and  severally  bound  to  the 
defendants  Brown  and  Moore  in  500/.  subject  to  the  following 
condition:  — 

^^  Whereas  the  said  Charles  Henderson  Millar  has  entered  into  a 
contract  with  her  Majesty's  Government  for  the  supply  of  a  certain 
quantity  of  bread  at  the  barracks  of  Woolwich  and  Deptford  for 
six  months  from  the  1st  of  June  next,  and  has  applied  to  the  said 
William  Brown  and  William  Moore  to  supply  him  with  flour  to 
enable  him  to  carry  out  such  contract,  which  the  said  William 
Brown  and  William  Moore  have  agreed  to  do  upon  the  said 
Charles  Henderson  Millar  and  the  said  Alexander  Melville  Blest 
entering  into  the  above  bond  for  the  due  payment  to  them  of  the 
price  agreed  upon  for  such  flour :  And  whereas  the  said  Charles 
Henderson  Millar  has  agreed  to  draw  and  hand  over  to  the  said 
William  Brown  and  William  Moore  the  bills  upon  the  paymaster- 
general  which  the  said  Charles  Henderson  Millar  may  become 
authorized  to  draw  under  the  said  contract :  Now,  the  condition 
of  tlie  above-written  bond  or  obligation  is  such  that  if  the 
said  Charles  Henderson  *  Millar,  his  heirs,  executors,  or  *  869 
administrators  shall  duly  deliver  to  the  said  William  Brown 
and  William  Moore,  their  executors,  administrators,  or  assigns  the 
said  bills  of  exchange  as  and  when  drawn,  and  if  the  said  Charles 
Henderson  Millar  and  Alexander  Melville  Blest,  their  or  either  of 
their  respective  heirs,  executors,  or  administrators  shall,  within 
fourteen  days  after  the  expiration  of  such  six  months,  pay  or 
cause  to  be  paid  unto  the  said  William  Brown  and  William  Moore 
all  moneys  that  may  be  due  to  them  from  the  said  Charles  Hen- 
derson Millar,  his  heirs,  executors,  or  administrators,  for  the  flour 
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SO  supplied  as  aforesaid,  then  this  obligation  to  be  void  ;  otherwise 
to  remain  in  full  force,  virtue  and  effect." 

The  bill  contained  an  allegation  that  there  was  at  the  time  of 
the  execution  of  the  bond  a  trade  debt  of  71Z.  or  upwards  due  from 
Millar  to  Brown  and  Moore,  and  that  the  existence  of  any  such 
debt  was  expressly  denied  by  Frederick  Brown.  It  also  alleged 
that  Brown  and  Moore  had  received  some  of  the  government  bills 
and  had  applied  the  proceeds  to  pay  debts  due  by  Millar  to  them 
for  goods  not  connected  with  the  contract,  and  for  flour  sent  with 
the  view  and  intention  of  enabling  Millar  to  evade  the  contract. 
The  bill  stated,  and  it  was  in  evidence,  that  on  the  13th  of  July, 
1860,  the  defendant  Millar  was  informed  by  the  deputy  commissary- 
general  that,  in  consequence  of  repeated  complaints  of  the  inferior 
quality  of  the  bread  and  the  numerous  rejections  which  had  taken 
place  without  any  amendment,  his  contract  would  be  cancelled  in 
one  month  from  that  date.  The  bill  also  contained  allegations 
that  the  plaintiff  had  lately  discovered,  and  that  the  facts  were, 
that  Millar,  previously  to  tendering  for  the  contract,  went  over 
and  discussed  the  terms  of  it  with  Brown  and  Moore  or  with  their 

agent,  in  the  presence  of  them  or  one  of  them,  and  also  dis- 
*  370    cussed  the  method  by  which  its  *  terms  as  to  the  quality 

of  the  flour  might  be  evaded,  and  flour  might  be  used  ot 
inferior  quality ;  and  that  Brown  and  Moore  knowingly  and  for 
the  purpose  of  enabling  Millar  to  evade  the  terms  of  the  contract 
agreed  by  letter  to  send,  and  did  send,  flour  of  a  wholly  difierent  and 
inferior  quality  and  intended  to  be  mixed  with  rice  contrary  to  the 
contract,  and  afterwards  sent  Millar  flour  not  only  of  such  different 
and  inferior  quality  but  also  inferior  to  the  sample  quality  which 
they  had  sent,  and  that  they  did  this  in  order  to  enable  Millar  to 
try  experiments  with  a  view  to  the  evasion  of  the  terms  of  the 
contract. 

The  bill  charged  that  the  bond  was  void  in  equity  as  against  the 
plaintiff  not  only  by  reason  of  the  misrepresentations  made  to 
the  plaintiff,  but  by  reason  of  the  conduct  of  the  defendants,  and 
prayed  for  an  injunction  to  restrain  the  defendants  Brown  and 
Moore  from  taking  proceedings  at  law  on  the  bond,  and  that  the 
bond  might  be  delivered  up  to  be  cancelled,  aixd  that  the  plaintiff 
might  be  declared  entitled  to  be  indemnified  for  the  loss  and 
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injury  which  he  had  sustained  out  of  the  counter-securities  taken 
by  the  defendants  Brown  and  Moore  from  the  defendant  Millar. 

The  defendants  Brown  and  Moore  by  their  answer  denied  the 
allegations  of  the  bill  as  to  adulteration,  or  that  they  had  contracted 
with  Millar  on  the  terms  of  the  contract  with  the  government,  of 
which  they  said  that  they  were  entirely  ignorant.  They  said  that 
ihey  had  never  contracted  to  supply  wheat  to  be  dressed  in  the 
manner  specified  in  the  contract,  but  had  expressly  contracted 
only  to  supply  No.  2,  which  was  a  well-known  and  different  qual- 
ity, and  that  tliey  had  duly  fulfilled  their  contract. 

The  Vice-chancellor  held  the  plamtiff  entitled  to  *  have    *  371 
the  contract  cancelled,  and  made  a  decree  accordingly,  and 
restraining  the  obligees  from  proceeding  at  law.    The  case  is 
reported  below  in  the  3d  volume  of  Mr.  Giffard's  Reports,  (a) 

Mr.  Matins  and  Mr.  Haig^  for  the  plaintiff. 

Mr.  Bacon  and  Mr.  Sowthgate^  for  the  defendants  Brown  and 
Moore. 

Mr.  Nalder^  for  the  defendant  Millar. 

Mr.  Malin^y  in  reply. 

Sumner  v.  Powell  (6)  was  referred  to. 

The  Lord  Chancellor.  —  I  have  heard  this  case  with  a  very 
considerable  amount  of  pain,  and  that  pain  arises  from  observing 
how  the  inevitable  evils  of  litigation  are  augmented  by  the  mode  of 
procedure  adopted  in  this  Court  for  the  purpose  of  trying  issues 
of  fact.  I  have  here  a  question  which  involves,  at  the  utmost,  a 
sum  of  5002.  The  course  that  has  been  adopted  here  will  add  to 
the  losing  party,  or  rather  both  parties,  an  expenditure  which,  in 
all  probability,  will  very  considerably  exceed  the  value  of  the 
subject-matter. 

There  are  two  questions  to  be  determined  in  this  case,  —  one  is 
a  question  of  law,  the  other  is  an  issue  of  fact.  It  is  very  proba- 
ble that  if  those  questions  had  been  previously  considered,  it  would 

• 

(a)  Pago  4fi0.  (6)  8  MeriT.  SO. 
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have  turned  out  wholly  unnecessary  to  have  tried  the  question  of 
fact.  The  plaintiff  is  a  surety  for  a  baker,  who  entered  into  a 
contract  with  the  goyemment  to  supply  a  quantity  of  bread 
♦  872  *  for  the  use  of  the  troops  at  Woolwich.  Oovemment  con- 
tracts are,  with  great  propriety,  very  minute  and  rery 
specific.  Carefully  as  they  are  worded,  I  am  afraid  that  they, 
almost  in  every  case,  are  found  ineffectual  to  save  the  government 
from  a  considerable  amount  of  imposition.  In  this  particular  case 
bread  was  to  be  supplied,  and,  in  order  to  insure  that  bread  being 
of  a  given  quality,  minute  stipulations  are  inserted  in  the  contract 
with  regard  to  the  quality  of  the  flour,  the  mode  of  dressing  the 
flour,  the  extent  to  which  the  flour  might  be  mixed  with  different 
qualities,  and  then,  finally,  the  quality  of  the  bread  which  was  to 
result  from  the  use  of  that  flour,  and  in  that  shape  to  be  supplied 
to  the  troops.  The  defendant  Millar  was  the  baker  who  entered 
into  the  contract.  Previously  to  tendering  for  it,  he  entered  into 
an  engagement  with  the  other  defendants,  who  are  corn  factors, 
to  supply  him  with  flour  of  a  certain  quality.  That  engagement 
is  contained  in  the  letter  which  is  dated  the  7th  of  May,  1860. 

The  contract  was  afterwards  obtained  by  the  defendant  Millar, 
and  having  obtained  the  contract,  or  rather  a  promise  of  the  con- 
tract (for  the  contract  is  dated  on  a  subsequent  day),  he,  in  con- 
formity with  his  engagement  with  the  com  factors,  had  to  find  a 
surety,  and  desired  to  obtain  the  guarantee  of  the  plaintiff,  who 
appears  to  have  been  in  a  respectable  position  of  life,  and  to  have 
been  an  hotel  keeper  somewhere  in  the  neighborhood  where  the 
defendant  Millar  had  carried  on  his  business.  Application  was 
accordingly  made  to  the  plaintiff  by  Millar  on  several  occasions 
anterior  to  the  day  when  the  bond  was  executed.  It  appears  from 
the  evidence,  without  much  controversy,  that  on  several  occasions 
of  Millar's  application  the  plaintiff  expressed  his  unwillingness  to 

enter  into  the  engagement  of  the  suretyship.    Millar,  how- 
*373    ever,  was    *  pertinacious  in  his   entreaty,  and  finally  it 

appears  that  an  engagement  was  made  for  the  parties  to 
attend  the  plaintiff  at  his  house  oji  a  particular  day,  viz.,  the  day 
when  the  bond  was  executed.  Unfortunately,  the  point  which 
arises  in  the  contest  is  a  question  upon  which  there  is  great  con- 
tradiction in  the  evidence,  viz.,  what  passed  upon  the  occasion  of 
that  interview. 
The  first  head  of  equity  made  by  the  plaintiff  is  that  an  errone- 
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ons  statement  with  regard  to  the  condition  of  Millar  was  made  by 
the  admitted  agent  of  the  defendants,  the  com  factors,  to  him,  the 
plaintiff,  upon  the  occasion  of  the  execution  of  the  bond.  The  rep- 
resentation is  alleged  to  have  been  this :  that  at  that  time  Millar, 
the  baker,  was  not  indebted  in  any  thing  to  the  defendants.  That 
is  sworn  to  by  the  plaintiff;  it  is  sworn  to  by  his  wife ;  and  is  also 
sworn  to  by  the  defendant  Millar.  On  the  other  hand,  it  is  most 
distinctly  contradicted  by  the  agent,  Mr.  Frederick  Brown ;  and  a 
great  number  of  arguments  have  been,  with  great  propriety,  pre- 
sented to  me,  in  order  to  show  that  there  was  no  inducement  for 
the  defendants  to  obtain  this  contract,  that  they  would  have  been 
better  without  the  contract,  and  that  there  was  nothing  to  instigate 
them  to  use  any  kind  of  representation  to  prevail  upon  the  plaintiff 
to  enter  into  the  contract. 

I  am  myself  individually  satisfied  of  the  honesty  of  the  defend- 
ants. I  am  also  satisfied  that  their  witness  is  a  witness  who 
comes  to  state  what  he  believes  to  be  true.  On  the  other  hand,  I 
cannot  help  stating  that  the  representation  made  to  me  on  the  part 
of  the  plaintiff  and  the  representation  on  the  part  of  his  wife  are 
substantially  consistent,  notwithstanding  the  discrepancy  which 
has  been  pointed  out,  but  which  rather  corroborates  their 
*  general  agreement  and  gives  reason  for  believing  the  tes-  *  374 
timony.  For,  as  it  has  been  frequently  observed,  you  must 
expect  in  accounts  some  slight  difference  in  the  narrative.  Look^ 
ing  at  this  circumstance,  I  cannot  refuse  to  give  credit  to  the  rep« 
resentation  made  by  the  plaintiff  and  also  to  the  statement  ia 
confirmation  of  it  by  the  wife.  Well,  but  then,  in  what  manner 
am  I  to  reconcile  these  apparently  contradictory  conclusions  7  I 
think  that  the  mode  of  reconciling  them  has  been  shown  by  the 
bar,  and  shown  in  a  satisfactory  manner.  I  believe  it  to  be  per« 
fectly  true  that  2Lt  the  time  when  this  question  was  put  Millar  was 
not  a  defaulter  in  respect  of  his  payments,  and  in  that  sense  was 
represented  as  not  being  indebted  to  the  corn  factors.  I  think 
that  the  ordinary  notion  of  debt  would  be  something  due  and  owing 
and  which  ought  to  have  been  paid.  In  that  sense  I  think  Mr. 
Frederick  Brown  correctly  represented  that  Millar  was  not  to  be 
regarded  as  indebted  in  any  sum  of  money  that  had  become  paya- 
ble and  ought  to  have  been  paid.  But,  on  the  other  hand,  I  have 
no  reason  nor  any  right  to  attribute  a  meaning  to  the  plaintiff  in 
the  question  which  I  believe  him  to  have  put  different  from  the 
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meaning  which  his  words,  according  to  their  ordinary  and  primd 
facie  signification,  bear.  Therefore,  it  being  true  that  Millar,  in 
the  ordinary  meaning  of  the  words,  was  indebted  at  that  time  to  the 
defendants  in  a  sum  of  money,  though  probably,  according  to 
the  course  of  dealing,  that  sum  of  money  could  not  be  regarded  as 
a  debt  in  arrear,  I  must  hold  that  an  erroneous  statement,  though 
not  an  untruthful  statement,  —  that  is,  not  a  wilfully  false  statement, 
—  was  the  substance  of  the  answer  made  by  Brown  to  the  plaintiff. 

That,  however,  would  not  be  a  satisfactory  ground  upon  which 
to  rest  my  judgment  if  there  was  no  other ;  but  I  think  that 
*  375  the  most  valid  and,  if  I  may  use  the  *  expression,  the  most 
satisfactory  ground  is  that  which  is  derived  from  the  lan- 
guage of  the  bond  and  the  undisputed  and  admitted  facts  as  to 
what  was  done  by  the  defendants.  The  language  of  the  bond  must 
be  taken  as  the  representation  made  by  the  corn  factors  to  the 
plaintiff  in  their  request  to  him  to  become  a  surety,  and  the  lan- 
guage of  the  bond  states  (I  treat  it  as  the  representation  made  to 
the  plaintiff  Blest  by  the  corn  factors  Brown  and  Moore)  that  Mil- 
lar the  baker  had  applied  to  them  to  supply  him  with  flour  to  ena- 
ble him  to  carry  out  his  government  contract,  which  Brown  and 
Moore  had  agreed  to  do.  Now  those  words,  when  plainly  trans- 
lated, are  these : ''  Mr.  Millar  has  a  government  contract  requiring 
certain  flour ;  we  have  engaged  to  supply  him  with  that  flour," 
The  very  representation  involves  an  admission  by  Brown  and  Moore 
that  they  knew  the  nature  of  the  contract,  and  that  they  had 
engaged  to  supply  Millar  with  the  flour  which  that  contract  required. 
Then  I  have  got  in  the  affidavit  of  Brown  and  Moore  a  clear  and 
definite  admission  that  they  did  not  supply  Millar  with  the  flour 
which  that  contract  required.  They  state  a  reason  which  may  be 
a  justification  in  morality  or  in  fact,  but  which  is  no  justification 
in  a  legal  point  of  view,  in  which  I  am  now  considering  this  case. 
They  say,  "  We  do  not  know  the  particular  stipulations  of  that 
contract.  We  supplied  the  flour  that  Millar  required,  and  in  that 
sense  we  used  the  words." 

I  have  already  observed  in  the  course  of  the  argument  that,  as 
between  them  and  Millar,  that  was  correct  enough,  but  that  when 
they  came  with  a  representation  to  a  third  person  to  become  a  surety, 
they  were  bound  to  know  what  was  the  subject  about  which  they 
undertook  to  make  a  representation ;  and  it  is  impossible  that 
I  can  listen  to  the  statement  that  they  were  ignorant  of  the 
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terms  of  this  contract.    I  must  therefore,  in  this  *  Court,   *  376 
hold  them  to  have  known  what  the  government  had  re- 
quired, and  I  must  hold  them  at  the  same  time  to  have  been 
conscious  that  their  engagement  with  Millar  was  not  in  conformity 
with  the  stipulations  of  that  government  contract 

It  must  always  be  recollected  in  what  manner  a  surety  is  bound. 
You  bind  him  to  the  letter  of  his  engagement.  Beyond  the 
proper  interpretation  of  that  engagement  you  have  no  hold  upon 
him.  He  receives  no  benefit  and  no  consideration.  He  is  bound, 
therefore,  merely  according  to  the  proper  meaning  and  efiect  of 
the  written  engagement  that  he  has  entered  into.  If  that  written 
engagement  is  altered  in  a  single  line,  no  matter  whether  it  be 
altered  for  his  benefit,  no  matter  whether  the  alteration  be  inno- 
cently made,  he  has  a  right  to  say,  ^'  The  contract  is  no  longer 
that  for  which  I  engaged  to  be  surety ;  you  have  put  an  end  to 
the  contract  that  I  guaranteed,  and  my  obligation,  therefore,  is  at 
an  end."  ^  Now,  I  construe  this  engagement  to  be  an  engagement 
to  be  answerable  for  flour  supplied  in  conformity  with  the  requisi- 
tions of  this  contract.  Then  I  ask  de  facto  was  any  flour  supplied 
to  Millar  in  conformity  with  the  requisitions  of  the  contract? 
The  answer  of  the  defendants  themselves  is  an  admission  that 
none  such  was  supplied.  The  conclusion  is  plain,  therefore,  that 
no  legal  obligation,  as  far  as  the  surety  is  concerned,  arises  upon 
what  has  been  done  under  this  contract  so  construed,  as  I  hold  it 
ought  to  be  construed,  and  as  involving  the  representation  that  I 
have  stated. 

It  is  a  lamentable  thing  that  there  was  no  mode  of  deciding 
this  case  upon  that  point,  on  which  there  would  have  been  no 
controversy  of  fact,  without  the  parties  being  involved  in 
such  a  number  of  contradictions  upon  *  matters  of  fact  as  *  877 
I  find  arising  upon  this  record.  I  regret  extremely  to  hear 
of  the  manner  in  which  the  examinations  have  been  conducted. 
I  regret  extremely  to  find,  that  when  this  bill  was  amended,  one 

^  In  Miller  v,  Stewart,  9  Wheat.  680,  it  was  remarked  by  Mr.  Justice 
Stobt,  that  it  matters  not  "  that  a  surety  may  sustain  no  injury  by  a  change  in 
the  contract,  or  that  it  may  even  be  for  his  benefit.  He  has  a  right  to  stand 
upon  the  very  terms  of  his  contract ;  and  if  he  does  not  assent  to  any  variation 
of  it,  and  a  variation  is  made,  it  is  fatal.**  See  also  Chitty  Contr.  (10th  Am.  ed.) 
£77,  and  cases  in  note  (y) ;  Kerr  Inj.  70,  71. 
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thing  was  done  and  one  thing  was  not  done.  That  one  thing  that 
was  done  was,  without  the  smallest  justification  at  all,  to  insert  in 
this  record  a  most  scandalous  libel  upon  tlie  defendants;  for, 
without  the  smallest  warranty,  they  are  here  charged  with  having 
conspired  with  Millar  to  cheat  the  gOTcrnment,  and  not  only  with 
having  conspired  to  do  so,  by  supplying  him  with  corn  to  be  mixed 
with  another  ingredient  for  the  purpose  of  cheating  the  govern- 
ment, but  the  wickedness  alleged  is  carried  even  to  this  —  that  in 
order  to  ascertain  how  they  could  best  and  most  effectually  cheat 
the  government,  they  previously  sent  to  Millar  a  certain  quantity 
of  material  to  enable  Millar  to  try  experiments  with  a  view  to  the 
evasion  of  the  printed  terms  of  the  contract.  There  is  not  the 
smallest  justification  nor  any  attempt  at  justification  of  those 
allegations.  I  wish  I  could  manifest  in  a  stronger  sense  what  I 
hold  it  my  judicial  duty  to  express  —  the  bounden  obligation  on 
all  parties  concerned  with  pleadings  to  abstain  from  imputations  of 
this  nature  unless  they  are  manifestly  required  by  the  case,  and 
most  fully,  not  only  legally,  but  morally,  justified  by  the  evidence 
which  they  have  it  in  their  power  to  produce. 

I  shall,  upon  this  part  of  the  case,  order  the  plaintiff  to  pay 
every  portion  of  the  costs  incurred  by  the  defendants  by  reason  of 
that  charge.  But  the  case  does  not  stop  there.  Independently  of 
the  two  allegations  upon  which  my  judgment  in  favour  of  the 
plaintiff  is  rested,  there  is  another  allegation  contained  in  the 
seventh  paragraph  which  also  fails  in  point  of  fact.  That  is  in 
itself  not  an  allegation  open  to  any  observation  as  to  its 
*  878  impropriety,  *  and  I  mark  it  only  as  an  allegation  not  sus- 
tained by  the  evidence.  There  is  also  another  allegation  in 
the  ninth  and  another  in  the  tenth  which  are  of  the  same  char- 
acter. I  am  extremely  desirous  to  mitigate,  as  far  as  I  can,  the 
evils  which  result  from  the  present  unfortunate  mode  of  taking 
evidence  in  this  Court.^  I  do  not  know  how  it  can  be  mitigated, 
until  we  can  agi'ee  upon  an  altered  mode  of  procedure,  except  bj 
every  Judge  strictly  examining  the  evidence  and  making  the  party 
pay  for  the  consequence  of  an  unfounded  and  unsupported  allega- 
tion. I  shall  direct  that  all  the  costs  occasioned  by  the  evidence 
taken  under  the  seventh,  the  ninth,  and  the  tenth  paragraphs  ahall 

>  See  1  Dan.  Ch.  Pr.  (4(h  Am.  ed.)  887  d  seq. 
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be  paid  by  the  plaintiff:  all  the  costs  in  point  of  evidence  and 
otherwise.^ 

Upon  the  rest  of  the  case  I  aflSrm  the  judgment  of  the  Vice- 
Ohancellor,  and  I  must  give  the  plaintiff  the  costs  of  the  suit, 
subject  to  the  deduction  of  those  costs  which  I  have  directed  that 
he  shall  pay. 

The  order  that  I  make  will  be  this :  Upon  the  appeal,  having 
regard  to  the  alteration  that  I  have  made  and,  above  all,  to  the 
reasons  of  that  alteration  in  the  remarks  I  have  been  obliged  to 
make  upon  the  twelfth  paragraph,  I  shall  give  no  costs.  The 
appellants  will  take  back  their  deposit,  and  I  vary  the  decree  by 
directing,  as  I  have  already  said,  that  all  the  costs  of  and  occa- 
sioned by  the  seventh  paragraph,  the  ninth  paragraph,  the  tenth 
paragraph  and  the  twelfth  paragraph,  and  of  and  occasioned  by 
the  evidence  taken  thereunder,  shall  be  paid  to  the  defendants 
Brown  and  Moore  by  the  plaintiff.  In  other  respects  the  decree 
of  the  Vice-Chancellor  will  be  affirmed,  which  will  give  the  plain- 
tiff, as  against  Brown  and  Moore,  the  costs  of  the  rest  of  the  suit. 
Nothing  was,  I  think,  said  or  done  with  regard  to  the  costs  of 
Millar :  he  must,  of  course,  bear  his  own  costs. 


♦CORDINGLEY  v.  CHEESEBOROUGH.  ♦  379 

1862.    April  28.    Before  tbe  Lord  Chancellor  Lord  Westburt. 

On  a  sale  one  of  the  conditions  provided  that  if  the  purchasers  should  make  any 
objection  to,  or  requisition  as  to  the  title,  eyidence,  conveyance,  or  as  to 
compensation  or  otherwise  which  the  vendor  should  be  unwilling  to  remove 
or  comply  with,  the  vendor  should  be  at  liberty  to  vacate  the  sale. 

Another  condition  was  that  the  admeasurements  were  presumed  to  be  correct, 
but  that  if  any  error  were  discovered  therein  no  allowance  should  be  made  or 
required  either  way.  Another  provided  that  if  any  error  of  any  kind  should 
be  made  in  the  description  of  the  premises,  such  error  should  not  invalidate 
the  sale^  but  that  compensation  should  be  settled  by  a  referee  named  in  the 
condition.  On  a  bill  for  specific  performance  by  the  purchaser  with  a 
deduction  to  be  assessed  by  the  referee  for  a  deficiency  in  quantity  of  nearly 
one  half:  Held,  that  although  the  Court  would  not  have  enforced  against  the 

>  See  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1899,  1840;  Kerr  F.  &  M.  (1st  Am.  ed.) 
892,  898. 
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purchaser  the  condition  as  to  erroneous  admeasurements  where  the  error 
was  so  great  that  condition  was  sufficient  to  exclude  any  right-  in  the  pur- 
chaser to  a  specific  performance  with  a  deduction,  and  the  Court  in  hb  suit 
for  that  relief  decreed  specific  performance  without  deduction.* 

This  was  the  appeal  of  the  plaintiflF  from  a  decree  of  Vice-Chan- 
cellor  Stuart  directing  simply  a  specific  performance  of  an  agree- 
ment entered  into  by  the  plaintiff  for  a  purchase,  the  plaintiff  by 
his  bill  having  sought  a  specific  performance  with  an  abatement  of 
purchase-money  on  the  ground  of  deficiency  in  quantity  of  the  land 
agreed  to  be  purchased. 

The  agreement  was  entered  into  at  a  sale  by  auction  subject  to 
printed  particulars  and  conditions,  in  which  the  lot  in  question 
was  described  as  follows :  — 

'^Lot.  2.  All  that  capital  messuage  or  mansion-house  called 
Westbrook  House,  situated  in  Great  Horton  Road  in  the  township 
of  Horton,  formerly  in  one  dwelling-house  and  occupied  by  Rich- 
ard Fawcett,  Esquire,  but  afterwards  divided  into  two  dwelling- 
houses  one  of  which  has  been  for  many  years  occupied  by  Mr. 
William  Cheeseborough  and  the  other  successively  by  Mr.  Samuel 
Laycock  Tee  and  Mr.  Samuel  Bottomley.  The  former  residence 
has  coach-house,  stabling,  and  suitable  out-offices  attached.    The 

site  of  the  mansion-house  and  pleasure-grounds  (including 
*  880    a  moiety  of  Randall  Well  *  Street  on  the  north-west,  and 

of  a  certain  projected  new  street  on  the  north-east  side 
thereof)  contains  an  area  of  7683  square  yards  or  thereabonte." 

The  material  conditions  were  the  following :  — 

10.  "  That  in  case  the  purchaser  of  any  lot  or  his  solicitor  shall 
make  any  objection  to  or  requisition  as  to  the  abstract  of  title,  the 
title  or  the  evidence  thereof  or  the  conveyance,  or  as  to  compen- 
sation or  indemnity  or  otherwise  which  the  vendor  shall  be  unable 
or  unwilling  to  remove  or  comply  with,  or  which  shall  be  unfounded, 
the  vendor  shall  be  at  liberty  if  he  think  fit  by  notice  in  writing  to 
vacate  the  sale,  an4  thereupon  such  sale  shall  be  absolutely  null 
and  void  to  all  intents  and  purposes  whatsoever,  and  the  purchaser 

»  See  Kerr  F.  &  M.  (1st  Am.  ed.)  66-67 ;  1  Dart  V.  &  P.  (4th  Eng.  ed.) 
123,  128,  129,  ISO;  1  Sugden  Y.  &  P.  (8th  Am.  ed.)  324-326,  and  cases  in 
notes ;  Earl  of  Durham  v.  Legard,  34  Beav.  611 ;  11  Jur.  N.  S.  706. 
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shall  be  repaid  his  deposit-monej,  but  without  interest  or  costs, 
and  each  contracting  party  shall  be  placed  in  the  same  situation  as 
if  no  agreement  had  ever  been  made,  unless  the  purchaser  shall, 
within  fourteen  days  next  after  the  receipt  of  such  notice  from  the 
vendor  of  his  intention  to  annul  the  sale,  agree  to  accept  the  title 
unconditionally,  and  such  right  of  the  vendor  to  annul  the  sale  as 
aforesaid  shall  not  be  considered  as  waived  or  in  any  manner 
affected  by  any  negotiation  as  to  such  objection  or  requisition  or 
any  attempt  or  endeavour  to  obviate  such  objection  or  to  comply 
with  such  requisition ;  and  nothing  in  this  clause  contained  shall 
in  any  way  prejudice  the  right  of  the  vendor  to  compel  the  per- 
formance of  the  contract  if  he  be  advised  that  he  can  and  think  fit 
to  do  so." 

17.  '^  The  admeasurements  are  presumed  to  be  correct,  but  if 
any  error  be  discovered  therein  no  allowance  shall  be  made  or 
required  either  way. 

18.  '*  If  any  error  of  any  kind  be  made  in  the  description 

*  of  the  premises,  such  error  shall  not  invalidate  the  sale,    *  881 
but  a  fair  compensation  to  be  settled  by  Mr.  George  Belk 
Smith  shall  be  given  or  taken." 

20.  ^'  If  any  purchaser  shall  neglect  or  fail  to  comply  with  these 
conditions,  the  vendor  shall  be  at  liberty  either  to  compel  a  specific 
performance  of  this  contract,  or  to  rescind  this  contract  and  to 
retain  the  deposit.  And,  if  it  shall  be  thought  fit,  to  resell  the 
premises  by  public  auction  or  by  private  contract  as  he  may  please, 
and  if  any  loss  be  occasioned  by  such  sale,  such  loss  and  all 
expenses  consequent  on  or  attending  that  sale  shall  be  paid  by  the 
defaulter  at  this  sale,  the  whole  thereof  to  be  recovered  as  and  for 
liquidated  damages  ;  but  the  purchaser  shall  not  be  entitled  to  any 
allowance  for  the  deposit  or  to  any  benefit  which  may  arise  from 
such  second  sale,  nor  shall  it  be  necessary  for  the  vendor  previously 
to  tender  him  a  conveyance,  and  if  the  property  be  bought  in  shall 
be  the  price  by  which  the  loss  on  such  resale  shall  be  determined. 
The  vendor  or  purchaser  shall,  on  demand  of  either  party,  within 
fifteen  days  from  the  date  hereof  enter  into  and  execute  articles 
of  agreement  properly  stamped  pursuant  to  these  conditions,  to  be 
prepared  by  the  vendor  and  paid  for  by  the  purchaser,  or  the 
vendor  may  at  his  own  election  procure  these  conditions  to  be 
stamped  at  any  time  hereafter  at  the  expense  of  the  purchaser." 
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The  bill  stated  that  when  the  plaintiff  bade  for  the  lot  and  when 
he  signed  the  contract  he  had  no  reason  to  doubt,  and  in  fact 
believed,  that  the  quantities  stated  in  the  particulars  were  correct 
as  they  were  represented  to  be  both  by  the  auctioneer  and  the 
defendant's  surveyor,  and  that  the  plaintiff  had  fixed  in  his  own 
mind  the  price  which  he  was  willing  to  give  by  reference  to  the 
quantity  of  land.    The  bill  further  stated  that  at  that  time 

•  882  the  *  plaintiff  was  not  aware  of  the  boundaries  of  the  prop- 

erty, and  that  when  they  were  afterwards  pointed  out  to  him 
by  the  vendor's  surveyor,  the  plaintiff  at  once  observed  that  if 
such  were  the  boundaries  he  was  sure  it  did  not  contain  any  thing 
like  the  number  of  yards  alleged,  whereupon  the  defendant's  sur* 
veyor  replied  that  the  plaintiff  might  rest  assured  that  the  lot 
would  be  found  to  contain  the  quantity  of  land  stated  ;  viz.  7683 
yards.  That  .the  plaintiff,  not  being  satisfied  with  this  assurance, 
caused  the  contents  of  the  lot  to  be  ascertained  by  his  surveyor, 
who  found  that  it  contained  only  4350  square  yards,  and  that  upon 
an  actual  admeasurement  being  made  in  June,  1860,  the  deficiency 
was  ascertained  to  be  3257  yards. 

The  bill  prayed  that  the  defendant  might  be  decreed  specificallj 
to  perform  his  contract  and  to  convey  the  premises  to  the  plaintiff 
in  fee  on  payment  by  the  plaintiff  of  the  purchase-money,  less  a 
compensation  for  the  deficiency  in  quantity,  the  plaintiff  being  will- 
ing on  such  compensation  being  allowed  to  him  to  perform  the 
contract  on  his  part. 

The  defendant  alleged  that  an  agreement  had  been  come  to  for 
referring  the  question  of  compensation  to  Mr.  Dart  the  conveyancer, 
and  that  that  gentleman  had  written  an  opinion  to  the  effect  that 
the  17th  condition  was  applicable  so  far  that  it  -clearly  precluded 
the  purchaser  from  insisting  upon  specific  performance  with  a 
compensation  for  the  deficiency  in  the  quantity,  but  that  his  opinion 
was,  that  the  vendor  would  not  hinself  have  been  able  to  enforce 
specific  performance  without  allowing  compensation ;  that  the  pur- 
chaser by  insisting  on  specific  performance  with  compensation  was 
making  a  requisition  which  was  unfounded  within  the  meaning 
of  the  10th  condition,  and  that  the  vendor  was  entitled 

*  883    *  to  rescind  the  contract.    As  to  costs  Mr.  Dart  was  of 

opinion,  that  although  it  seemed  rather  hard  to  make  the  pur- 
chaser pay  costs  when  the  difiiculty  had  been  occasioned  by  the 
[296] 


CORDINGLET  V.  CHEESEBOROUOH.  *  868 

mistake  of  the  vendor,  yet  the  purchaser  ought  to  do  so  in  this  case, 
on  the  ground  that  the  offer  made  by  the  vendor  would  have  given 
him  all  that  he  was  entitled  to  and  more  ;  that  the  reference  must 
be  considered  in  the  nature  of  a  suit,  and  that  the  liability  to  costs 
depended  on  the  answer  to  the  question  ^^  What  occasioned  the 
suit  ?  "  That  if  a  party,  having  committed  an  unintentional  error, 
offered  to  the  aggrieved  party  all  he  was  entitled  to,  and  this  was 
refused,  the  refusal  and  not  the  original  error  was  the  cause  of  the 
subsequent  litigation.  And  the  defendants  said  that  the  decision 
of  the  referee  was  accepted  by  Mr.  Taylor  as  binding  on  the  plain- 
tiff.   This  however  was  denied  by  the  plaintiff. 

Mr.  Bacon  and  Mr.  WickenSy  for  th^  appellant.  —  Irrespectively 
of  the  conditions,  the  plaintiff  was  entitled  under  the  general  rules 
of  equity  to  a  decree  with  an  abatement,  and  the  only  question 
therefore  was  not  whether  the  conditions  gave  him,  but  whether 
they  deprived  him  of  this  right.  Conditions  must  be  strictly  inter- 
preted as  against  the  vendor,  for  as  he  has  the  means  of  knowing 
the  facts  of  the  case,  uberrima  fides  is  required  from  him  in  the 
particulars  and  conditions.  From  the  word  ^^  admeasurement " 
the  purchaser  was  entitled  to  suppose  that  the  quantity  had  been 
exactly  ascertained. 

They  referred  to  Martin  v.  Cotter ^  (a)  Southhy  v.  SiUt^  (6) 
Lord  St.  Leonards'  Vendors  and  Purchasers,  *  (c).  as  to  the    *  884 
word  "  thereabouts ; "  and  Portman  v.  Mill,  (d) 

Mr.  Malins  and  Mr.  Everitt^  for  the  respondents,  were  not 
called  upon. 

The  Lord  Chancellor.  —  In  deciding  this  question  it  must  be 
recollected  exactly  what  is  the  nature  of  the  present  suit.  It  is 
not  the  suit  of  a  vendor  seeking  to  enforce  a  specific  performance. 
It  is  the  case  of  a  purchaser  coming  for  a  specific  performance,  but 
insisting  that  he  is  entitled  by  virtue  of  the  contract  to  a  deduction 
from  his  purchase-money.  My  attention  has  been  called,  and 
very  properly,  to  the  decisions  of  the  Court  with  respect  to  the 
construction  of  the  particulars  and  conditions  of  sale  against  the 

(a)  3  Jo.  &  Lat.  507.  (c)  Page  269,  18th  ed. 

(6)  2  Myl.  <&  Or.  207.  (d)  2  Rum.  670. 
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vendor.  No  doubt  it  is  a  very  wholesome  maxim  that  a  vendor 
shall  be  required  to  bring  into  the  market  particulars  and  condi- 
tions of  sale  prepared  with  great  care  and  fairness ;  and  when  the 
vendor  is  the  plaintiff  for  a  specific  performance,  that  rule  is,  in 
my  judgment,  properly  enforced  as  against  the  vendor.  But  when 
the  purchaser  insists  that  the  terms  of  this  contract  give  him  a 
right  to  a  deduction,  claiming  still  to  have  the  benefit  of  the  con- 
tract, the  rule  to  which  we  have  been  referred  is  no  longer  appli- 
cable, and  the  contract  must  be  construed  according  to  the  ordinary 
rules  of  construction  for  the  purpose  of  ascertaining  whether  he  is 
or  is  not  entitled  to  the  deduction  from  his  purchase-money. 

It  has  also  been  very  correctly  stated  by  Mr.  Wiekens  in 
*  885  the  course  of  his  argument  that  a  title  to  a  deduction  *  may 
arise,  where  there  is  no  special  contract,  from  the  general 
principle  of  this  Court  which  regulates  specific  performance.  But 
where  there  is  a  specifically  expressed  contract  upon  the  subject, 
then  the  special  contract  between  the  parties  supersedes  the  general 
rule,  and  we  are  again  remitted  to  the  duty  of  construing  the  con- 
tract on  the  ordinary  rules  established  for  that  purpose. 

That  being  the  nature  of  the  duty  to  be  performed  by  the  Court, 
the  question  before  us  is  of  a  very  plain  and  simple  kind.  I  will 
first  of  all  assume  that  there  was  a  deliberately  erroneous  —  but 
not  intentionally  erroneous  —  statement  made  with  regard  to  the 
quantity  of  this  property.  It  was  specifically  stated  to  consist  of 
7683  yards,  and  the  statement  is  so  specific  that  he  who  reads  it 
has  a  right  to  infer  that  it  had  been  the  result  of  great  attention, 
which  had  been  directed  to  the  very  object  of  ascertaining  by 
admeasurement  the  exact  quantity.  It  turns  out  that  from  a  com- 
bination of  circumstances  there  was  an  unintentional  error,  but  an 
error  of  very  considerable  extent,  —  to  an  extent  so  great  that  the 
difference  in  the  quantity  appears  to  be  no  less  than  3333  yards, 
approaching  to  nearly  a  moiety  of  the  whole  of  the  alleged  area. 
"  Now,"  says  the  purchaser,  "  I  will  take  the  diminished  quantity, 
but  I  insist  on  having  my  purchase-money  regulated  and  appor- 
tioned in  the  proportion  which  the  diminished  quantity  bears  to 
the  quantity  represented."  K  he  is  entitled  so  to  do  it  must  be  by 
force  of  the  conditions  of  sale.  But  if  the  17th  condition  applies, 
the  purchaser  is  not  entitled  to  any  deduction,  because  the  17th 
condition  is,  that  the  admeasurements  are  presumed  to  be  correct ; 
but  that  if  any  error  be  discovered  therein,  no  allowance  shall  be 
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ma3e  or  required  either  way.  On  the  construction  of  this  condi- 
tion I  am  solicited  to  determine  what  is  rather  a  grammat- 
ical than  a  legal  question.  The  plain  and  *  ordinary  mean-  *  886 
ing  of  the  word  is  that  the  statement  which  the  purchaser 
reads,  and  which  he  is  to  consider,  is  one  in  which  it  is  possible 
that  errors  may  be  hereafter  discovered.  It  means  that  the  state- 
ment is  the  result  of  the  admeasurement,  and  I  find  two  statements 
in  the  particulars  which  warrant  the  use  of  the  word  '^  admeasure- 
ments "  in  the  plural  number,  namely,  one  statement  with  regard 
to  the  area  of  the  yards  in  the  first  lot,  and  another  statement 
with  regard  to  the  area  of  the  cubic  yards  in  the  second  lot.  Now 
when  there  is  a  statement  made  of  the  number  of  yards  contained 
in  a  superficial  area  of  land,  of  course  every  one  understands  that 
that  is  a  statement  of  something  that  has  been  ascertained  by  actual 
admeasurement. 

But  I  am  not  inclined  to  rest  this  case  upon  the  interpretation 
of  the  17th  condition,  because  I  think,  although  it  is  unnecessary 
to  decide  the  matter,  that  the  fair  interpretation  of  a  condition  of 
this  kind  must  be  that  it  is  intended,  to  apply  to  unintentional 
errors,  and  that  it  is  also  intended  to  cover  the  consequences  of 
inconsiderable  errors.  I  should  therefore  hesitate  to  hold,  if  this 
were  a  suit  for  specific  performance  on  the  part  of  the  vendor,  that 
he  would  be  entitled  to  insist  upon  a  specific  performance  against 
the  purchaser,  and  compel  him  to  take  something  that  was  little 
more  than  one-half  of  the  quantity  which  he  had  a  right  to  expect.^ 

Then  we  come  to  consider  the  other  portions  of  the  conditions. 
The  18th  condition  runs  in  these  words,  "  that  if  any  error  of  any 
other  kind  be  made  in  the  description  of  the  premises."  I  must 
hold  those  words  to  be  any  error  of  any  other  kind  not  already 
amply  provided  for  by  the  17th  condition.  If  I  hold  this  case  to 
be  within  the  17th  condition  cadit  quce%tio ;  if  I  hold  that 
the  17th  condition  does  not  cover  and  include  the  *  admitted  *  887 
error,  then  it  falls  within  the  words  of  the  18th  condition. 
Now  the  18th  condition  is  of  the  most  general  character  "  if  any 
error  of  any  other  kind  be  made  in  the  description,  such  error 
shall  not  invalidate  the  sale,  but  a  fair  compensation  to  be  settled 
by  an  arbitrator  shall  be  given  or  taken."     If  that  condition  stood 

*  See  2  Dart  V.  &  P.  (4th  Eng.  ed)  698,  699 ;  Whittemore  v,  Whittemore, 
L.  R.  8  Eq.  608 ;  Earl  of  Durham  ».  Legard,  11  Jur.  N.  S.  706 ;  1  Sugden  V.  & 
P.  (8th  Am.  ed.)  324  ti  seq.,  and  notes  and  cases  cited. 
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alone,  and  if  I  held  the  case  not  to  be  governed  by  the  operation 
of  the  10th  condition,  it  would  follow  that  the  contention  of  the 
purchaser  was  right,  and  accordingly  the  purchaser  would  be 
entitled  to  a  reference  to  Mr.  Smith  for  the  purpose  of  awarding, 
in  the  character  of  umpire  between  the  two,  what  deductions  should 
be  made  from  the  purchase-money.  But  it  js  dear  that  the  vendor 
intended  by  the  other  condition  to  reserve  to  himself  a  further 
option  and  liberty  —  probably  an  option  or  liberty  that  he  might 
not  have  a  right  to  exercise  after  the  decision  by  Mr.  Smith  had 
been  given  —  but  certainly,  according  to  my  construction  of  the 
words,  an  option  which  he  had  the  right  to  exercise  at  any  time 
anterior  to  the  matter  being  referred  to  Mr.  Smith's  determination. 
For  the  10th  condition  says  most  distinctly  '^  in  case  the  purchaser 
or  his  solicitor  shall  make  any  objection  to  or  requisition  upon  the 
title."  Then  follow  the  subject-matters  of  the  objection :  first,  the 
abstract  of  the  title;  secondly,  the  title  itself;  thirdly,  the  evi- 
dence of  the  title ;  fourthly,  the  conveyance,  and  then  comes  the 
disjunctive  particle  "  or,"  which  introduces  another  series  of  sub- 
jects, and  those  are,  first,  compensation. 

I  am  told  that  ^^  compensation"  is  to  be  construed  ^'  compensa- 
tion for  defect  of  title."  That  is  not  the  intent  and  meaning  of 
the  word,  nor  is  it  the  meaning  which  it  receives  from  the  peculiar 
position  in  which  it  is  placed.  I  must  take  ^^  compensation"  to 
mean  such  compensation  as  is  spoken  of  in  the  other  portion  of 
the  particulars,  and  the  compensation  that  I  find  in  the  rest 
*  388  of  the  same  *  instrument  is  the  compensation  which  is  men- 
tioned in  the  18th  condition.  I  hold  therefore  that  the 
word  "compensation"  must  be  taken  to  mean  the  same  thing 
which  is  found  in  the  rest  of  the  particulars,  and  then  it  would 

9 

comprehend  compensation  for  defect  in  title,  if  that  be  one  of  its 
ordinary  meanings,  but  unquestionably  it  would  comprehend  any 
compensation  that  can  be  brought  within  the  operation  of  the  18th 
condition.  But  the  condition  does  not  stop  there,  for  it  says ''  com- 
pensation or  indemnity  or  otherwise."  And  it  is  impossible  to 
limit  the  operation  of  the  word  "  otherwise  "  when  it  is  found  in 
conjunction  with  this  enumeration.  The  enumeration  itself  seems 
to  exhaust  almost  every  subject  about  which  there  might  be  an 
objection,  but  the  word  "  otherwise  "  would  comprehend  all  other 
subjects  as  to  which  there  might  be  an  objection  or  a  claim  made 
by  the  purchaser. 
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I  have  not  a  doubt  therefore  that,  according  to  the  true  mean- 
ing of  the  10th  condition,  the  claim  made  by  the  purchaser  for 
compensation  in  respect  of  the  diminished  quantity  is  a  claim  fall- 
ing within  the  natural  meaning  of  the  words  used  in  the  10th  con- 
dition. When  it  was  brought  forward  as  a  claim,  it  entitled  the 
vendor  to  meet  that  claim  in  the  manner  provided  for  by  the  10th 
condition,  namely,  by  offering  to  the  purchaser  the  opportunity  of 
vacating  his  contract. 

I  am  happy  to  say  that  this  was  just  and  fair  dealing  on  the  part 
of  the  vendor,  and,  as  Mr.  Malins  has  very  correctly  observed,  the 
oflfer  made  by  the  vendor  was  dictated  by  a  spirit  of  equity  which 
went  beyond  the  letter  of  the  obligation  which  he  had  incurred 
according  to  the  strict  interpretation  of  the-  10th  condition.  He 
offered  not  only  to  vacate  the  contract,  but  to  repay  to  the 
purchaser  his  costs  and  to  give  him  interest  upon  *  the  small  *  889 
deposit  which  he  had  paid  to  the  vendor.  That  offer  was 
rejected  on  the  part  of  the  purchaser. 

K  it  were  necessary  to  advert  to  it,  it  would  be  a  satisfaction  to 
me  to  know  that  my  opinion  is  confirmed  by  its  accordance  with 
the  judgment  of  the  Vice-Chancellor,  and  I  think  I  might  almost 
without  impropriety  say  that  it  would  be  a  source  of  satisfaction  to 
me  to  find  that  my  opinion  was  also  confirmed  by  its  accordance 
with  that  of  a  gentleman  for  whose  opinion  I  have  so  great  a  respect 
as  I  have  for  that  of  Mr.  Dart ;  but  I  reject  these  matters  entirely 
from  my  consideration,  and  I  put  my  decision  wholly  upon  the 
interpretation  of  the  conditions* 

The  purchaser  adheres  to  his  contract.  The  only  question  there- 
fore is,  whether  here  the  purchaser,  seeking  a  deduction  from  pur- 
chase-money, is  entitled  to  that  deduction  according  to  the  proper 
meaning  of  the  contract  that  he  has  entered  into.  I  am  of  opin- 
ion that  he  is  not. 

I  must  refuse  this  petition  of  appeal  with  costs. 
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♦390  ♦WESTMACOTT  v.  ROBINS. 

1862.    June  4.    July  26.    Before  tbe  Lords  Justices. 

The  defendant  agreed  to  sell  to  the  plaintiff  certain  lands  in  New  South  Wales 
free  from  incumbrances,  and  the  greater  part  of  the  purchase-money  was 
paid.  On  investigation  of  thd  title  it  appeared  that  these  lands  were  held, 
with  other  lands,  under  a  Crown  grant,  containing  yarious  reservations  and 
conditions,  with  a  proviso  for  re-entry  on  breach  of  condition.  The  plaintiff 
filed  his  bill  for  specific  performance,  with  compensation  on  account  of  these 
reservations,  offering  to  complete  without  compensation,  if  the  Court  was 
of  opinion  that  he  was  not  entitled  to  it.  An  order  was  made  on  appeal, 
declaring  him  entitled  to  compensation,  and  directing  a  reference  as  to  the 
amount.  In  answer  to  this  inquiry  it  was  found  that  the  amount  of  compen- 
sation could  not  be  ascertained.  The  plaintiff  then  filed  a  supplemental  bill, 
asking  that  if  the  compensation  could  not  be  ascertained  the  defendant  might 
be  decreed  to  repay  with  interest  the  part  of  the  purchase-money  which  he 
had  paid,  and  that  the  plaintiff  might  be  declared  entitled  to  a  lien  on  the 
land  for  it. 

Hdd,  that  as  the  plaintiff  was  not  bound  to  take  the  property  without  com« 
pensation,  and  as  the  compensation  could  not  be  ascertained,  he  was  entitled 
to  the  return  of  his  purchase-money,  with  interest  at  42.  per  cent,  and  to  a 
lien  on  the  estate  for  the  amount.^ 

The  bill  in  this  cause  was  filed  by  R.  M.  Westmacott  and 
George  Knox  against  John  William  Robins.  It  stated  an  agree- 
ment dated  26th  March,  1853,  between  the  defendant  RoBins  of 
the  one  part  and  the  plaintiff  Westmacott  of  the  other  part,  where- 
by after  reciting  that  Robins  was  possessed  of  or  otherwise  justly 
entitled  to  the  fee-simple  and  inheritance  of  the  freehold  estate  and 
premises  thereinafter  mentioned,  and  that  Westmacott  (acting  for 
and  on  behalf  and  by  the  direction  and  authority  of  the  committee 
of  management  of  the  New  South  Wales  Gold  Mines  Company) 
was  desirous  of  purchasing  the  same  upon  certain  terms  and  con- 
ditions thereinafter  set  forth,  it  was  witnessed  that  in  consideration 
of  the  sum  of  llOOZ.,  to  be  paid  at  the  times  thereinaf£er  mentioned 
by  Westmacott  on  behalf  of  the  said  committee  of  management, 
and  also  in  consideration  of  the  sum  of  5002.  then  paid  by  West- 
macott to  Robins,  the  receipt  of  which  was  acknowledged,  Robins 

^  See  2  Sugden  Y.  &  P.  (8th  Am.  ed.)  296,  note  (1)',  671,  672,  and  cases  in 
note  (i^) ;  2  Story  Eq.  Jr.  §  1817,  in  note ;  1  Sugden  V.  &  P.  (4th  Eng.  ed.) 
405 ;  Turner  v,  Marriott,  L.  R.  3  Eq.  744. 
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agreed  to  sell,  and  Westmacott  on  behalf  of  the  said  committee  of 
management  agreed  to  purchase,  all  those  495  acres  of  land 
situate  near  Muswell  Brook  in  New  South  *  Wales  which    *  891 
had  been  conveyed  to  Robins  in  the  year  1847  by  one  Marsh- 
field  Mason,  together  with  all  his  estate,  right,  title,  and  interest 
therein  and  all  appurtenances  thereto  belonging,  and  all  the  rights 
and  advantages  then  possessed  by  Robins.  .  Robins  agreed  to 
deduce  a  good  title  to  the  property,  and  duly  to  convey  the  same 
to  the  committee  of  management  or  to  such  person  or  persons  as 
they  might  appoint,  free  from  all  incumbrances  whatsoever,  at 
the  time  and  subject  to  the  conditions  thereinafter  mentioned.    It 
was  then  agreed  that  Westmacott  should  deposit  in  the  joint  names 
of  himself  and  Robins  5002.  on  or  before  the  1st  day  of  August 
next  in  the  Union  Bank  of  London,  to  be  held  by  the  bankers 
until  completion  of  the  purchase,  or  to  be  returned  to  Westmacott, 
should  the  said  purchase  be  abandoned,  in  accordance  with  the 
subsequent  clauses  of  the  agreement.     The  residue  of  the  pur- 
chase-money was  to  be  paid  on  completion  along  with  the  depos- 
ited 500/.     Robins  then  agreed  to  procure  from  his  agent  in  Sydney 
attested  copies  of  such  deeds  as  constituted  his  evidence  of  title  to 
the  property,  and  to  lay  the  same  before  the  solicitors  of  the  said 
New  South  Wales  Gold  Mines  Company,  and  to  deduce  a  good 
and  perfect  title  to  the  same ;  and  to  execute,  when  called  upon, 
on  or  before  the  1st  day  of  December  next  a  due  and  perfect  con- 
veyance in  the  law  of  all  the  said  495  acres  of  land  and  all  his 
estate,  right  and  interest  therein  to  Westmacott  on  behalf  of  the 
said  committee  of  management,  or  whom  they  might  appoint,  upon 
payment  of  the  purchase-money.    Then  followed  provisions  for 
forfeiture  of  the  two  above-mentioned  sums  of  500Z.  in  case  of 
Westmacott  failing  to  complete,  and  other  provisions,  which  need 
not  be  noticed  for  the  purposes  of  the  present  report. 

In  order  to  give  immediate  possession  under  the  contract, 
*  a  lease  for  a  year  was,  it  appeared,  made  at  the  same   *  892 
time  by  Robins  to  Westmacott.     But  it  appeared  that  pos- 
session never  was  taken. 

The  500Z.,  which  by  the  terms  of  the  contract  was  to  be  paid  at 
once  was  paid,  and  the  500/.  which  was  to  be  deposited  in  the 
joint  names  of  Westmacott  and  Robins  was  so  deposited.  It  was 
afterwards  paid  over  to  Robins  in  consequence  of  an  action 
brought  by  him. 
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On  inTestigation  of  the  title,  it  appeared  that  the  property  was 
held,  along  with  other  land,  under  a  grant  from  the  Grown,  by 
which  it  was  subject  to  the  following  conditions,  reservations,  and 
provisos,  namely,  a  quitrent  of  one  farthing  for  ever,  if  demanded  ; 
a  reservation  of  all  such  parts  and  so  much  of  the  said  lands  as 
might  thereafter  be  required  for  a  public  way,  or  public  ways,  in, 
over,  and  through  the  same,  to  be  set  out  by  the  governor  for  the 
time  being  of  the  territory,  or  some  person  duly  authorized  in  that 
respect ;  also  all  stone  and  gravel,  all  indigenous  timber,  and  all 
otlier  materials  the  produce  of  the  said  lands  which  might  be 
required  at  any  time  or  times  thereafter  for  the  construction  and 
repair  of  ways  and  bridges,  for  naval  purposes  and  for  public 
works,  together  with  the  right  of  taking  and  removing  the  same  ; 
also  all  land  within  100  feet  of  high  water-mark  on  the  sea  coast, 
and  on  every  creek,  harbour,  and  inlet ;  also  all  mines  of  gold, 
silver,  and  of  coal,  with  full  and  free  liberty  and  power  to  search 
for,  dig,  and  take  away  the  same ;  also  the  right  of  full  and  free 
ingress,  egress,  and  regress  into,  out  of,  and  upon  the  said  lands 
for  the  several  purposes  aforesaid ;  also  for  resumption  of  all  or 
any  part  of  the  said  lands  not  thereinbefore  reserved  which  might 
be  required  at  any  time  or  times  thereafter  for  any  public  purpose, 

the  value  of  the  said  lands  not  thereinbefore  reserved,  or 
*  898   of  so  *  much  thereof  as  should  be  so  required,  and  of  any 

building  standing  on  the  said  required  land,  being  paid  by 
the  government  to  the  party  entitled  thereto,  at  a  valuation  fixed 
by  arbitrators  chosen  as  thereinafter  mentioned.  The  grant  also 
contained  a  proviso  for  re-entry  on  breach  of  the  conditions  by  the 
grantee. 

The  bill  stated  a  transfer  of  the  contract  to  the  plaintiff  Knox, 
and  prayed  that  it  might  be  declared  that  the  plaintiffs  were 
entitled  to  an  allowance  or  compensation  by  way  of  deduction 
from  the  purchase-money  of  1600Z.  for  and  in  respect  of  the  crown 
rights  and  reservations  to  which  the  said  lands  contracted  to  be 
purchased  were  subject,  and  that  the  amount  of  such  allowance  or 
compensation  might  be  settled  by  the  Court,  and  that  the  defend- 
ant might  be  compelled  specifically  to  perform  the  contract  for 
sale,  subject  to  the  defendant's  making  such  compensation  or 
allowance  as  aforesaid,  and  to  convey  the  property  to  the  plaintiff 
Eaiox,  the  plaintifib  offering  to  pay  to  the  defendant,  on  his  so 
performing  his  contract  on  his  part,  the  balance  due  to  him  ia 
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respect  of  the  purchase-money,  after  deducting  the  1000/.  he  had 
already  received  on  account  acnd  the  compensation. 
And  then  there  was  this  further  prayer :  — 

^*  That  if  this  Oourt  shall  be  of  opinion  that  the  defendant  is 
not  bound  to  make  any  such  compensation  as  aforesaid,  then  that 
he  may  be  compelled  to  specifically  perform  his  said  contract  with- 
out any  such  compensation,  plaintifis  being  willing  and  hereby 
undertaking  to  complete  the  same,  as  far  as  they  are  concerned, 
on  that  footing,  rather  than  to  have  the  same  abandoned." 

By  an  order  of  the  Lords  Justices  made  on  19th  February, 
1857,  on  an  appeal  from  a  decree  of  Vice-Chancellor 
*  Stuart,  it  was  declared  that  the  plaintiffs  were  entitled  to  *  894 
a  specific  performance  of  the  agreement  in  the  pleadings 
mentioned,  in  case  a  good  title  could  be  made  to  the  property, 
and,  among  other  inquiries,  an  inquiry  was  directed  whether  a 
good  title  could  be  made,  and,  in  case  it  should  appear  that  a  good 
title  could  be  made,  when  it  was  first  shown  that  a  good  title  could 
be  made. 

In  pursuance  of  this  order  the  chief  clerk  made  a  certificate 
dated  the  11th  June,  1857,  by  which  he  certified  that  a  good  title 
could  not  be  made  to  the  lands,  inasmuch  as  it  appeared  that  the 
grant  under  which  they  were  held  of  the  Grown  contained  the 
reservations  which  have  been  set  out  above. 

The  matter  was  twice  referred  back  to  Chambers,  and  the  result 
was,  that  the  above  objection  to  the  title  was  not  removed,  but  the 
title  was  found  good  in  other  respects. 

Upon  the  case  being  sgeAn  brought  before  the  Lordp  Justices  on 
a  motion  to  vary  the  third  certificate,  an  order  dated  the  4th  of 
March,  1861,  was  made  by  them,  declaring  that  their  Lordships 
did  not  think  fit  to  make  any  order  upon  the  application  to  vary 
the  certificate,  but  such  declaration  was  to  be  deemed  to  be  with- 
<mt  prejudice  to  the  following  declaration,  namely,  that  the  plain- 
tiffs were  entitled  to  compensation  in  respect  of  the  reservations 
and  rights  of  the  Crown  reserved  by  and  contained  in  the  grant 
from  the  Grown;  and  an  inquiry  was  directed  what  was  the 
amount  of  compensation  the  {daintiffs  were  entitled  to  in  respect 
of  the  reservations  to  and  the  rights  of  the  Crown.  Further  con- 
Bideration  and  costs  were  reserved. 

VOL.  rv.  .20  [  805  ] 
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July  26. 

The  Lord  Justice  Tubnbb,  after  Btating  the  facts  to  the  same 
eflfect  as  above,  proceeded  as  follows :  — ^ 

There  appear  to  me  to  be  fonr  questions  now  to  be  disposed  of 
in  this  case.  First,  whether  the  title  is  good ;  secondly,  if  not, 
whether  the  plaintifib  are  bound  to  take  it  without  compensation ; 
thirdly,  if  the  plaintiflb  are  not  so  bound,  whether  the  compensa- 
tion is  ascertainable ;  and  fourthly,  if  not,  what,  if  any,  relief  the 
plaintiffs  are  entitled  to  in  the  original  and  supplemental  suits. 

As  to  the  first  of  these  points,  I  agree  in  the  chief 
*  898  *  clerk's  first  certificate  that  a  good  title  cannot  be  made. 
What  has  been  contracted  to  be  sold  in  this  case  is  an 
absolute  and  indefeasible  estate  in  fee,  and  an  estate  subject  to 
such  conditions  and  reservations  as  are  contained  in  the  Crown 
grant  of  these  lands  and  subject  to  forfeiture  cannot  answer  that 
description.  It  could  not,  in  my  opinion,  do  so  if  the  land  in 
question  was  the  only  land  comprised  in  the  grant ;  but  when  it 
is  borne  in  mind  that  other  land  is  comprised  in  it,  and  that  the 
acts  or  defaults  of  otiier  persons  might  occasion  a  forfeiture  of 
this  land,  I  think  the  proposition  that  the  title  is  good  is  quite 
untenable. 

As  to  the  second  point,  a  purchaser  cannot,  of  course,  be  com* 
polled  to  take  a  bad  title  with  compensation,  unless  there  has 
been  some  act  or  proceeding  or  some  contract  on  his  part  dis- 
entitling him  from  refusing  to  take  it.  There  has  not,  so  far  as 
I  can  see,  been  any  act  or  proceeding  on  the  part  of  these  puiv 
chasers  which  can  so  disentitle  them,  unless  the  fourth  paragraph 
of  the  prayer  of  their  original  bill  is  to  be  considered  as  having 
that  effect.  It  was  strongly  contended  on  the  part  of  the  defiend- 
ant  that  this  part  of  the  prayer  ought  to  be  so  considered,  but,  in 
my  opinion,  this  point  cannot  be  maintained,  for  this  part  of  the 
prayer  is  addressed  to  a  state  of  circumstances  which  has  not 
arisen,  —  to  the  Court  being  of  opinion  that  the  defendant  is  not 
bound  to  make  conipensation,  —  whereas  the  Court  has  declared  its 
opinion  to  be  that  he  is  bound  to  do  so.  To  hold  the  plaintifis 
bound  by  this  offer,  which  was,  no  doubt,  induced  by  the  defend- 
ant's conduct  in  having  improperly  insisted  that  the  contract  was 
at  an  end,  would  be  to  extend  the  terms  of  the  offer,  which  I  am 
not  prepared  to  do,  more  especially  as  there  is  an  express  prayer 
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for  compensation!  which  in  all  reasonable  construction  must 
be  held  to  applj  in  cases  to  which  the  offer  does  not  in 
*  terms  extend.  It  was  insisted,  however,  on  the  part  of  *  899 
the  defendant,  that,  independently  of  this  offer,  the  plain- 
tiffs ought  to  be  held  to  have  waived  all  claim  to  compensation ; 
but  this  point  does  not  seem  to  me  to  be  now  open  to  tiie  defend- 
ant. The  order  declaring  the  title  to  compensation  has,  I  think, 
settled  that  point,  and  I  think  it  was  rightly  so  settled,  for  the 
purchasers,  being  entitled  to  take  the  estate  with  compensation, 
were,  I  think,  equally  well  entitled  to  have  the  judgment  of  the 
Court  upo^  the  question  whether  the  compensation  could  be  ascer- 
tained, and,  if  ascertainable,  at  what  amount  it  ought  to  be  fixed. 

As  to  the  third  point,  after  having  given  the  case  the  best  con- 
sideration in  my  power,  I  agree  with  the  chief  clerk  that;^the  com- 
pensation is  not  estimable.  The  mode  proposed  by  the  plaintiffs 
of  taking  the  difference  between  the  value  of  the  land  free  from  the 
restrictions  and  its  value  subject  to  the  restrictions,  if  it  could  be 
applied  in  any  case  (which  I  doubt,  as  one  of  the  elements  of  such 
a  calculation  would  be  the  deduction  to  be  attributed  to  the 
restrictions,  which  must  be  conjectural  merely),  cannot,  I  think, 
be  applied  to  a  case  like  the  present,  where  there  are  other  lands 
comprised  in  the  grant,  and  the  contingency  of  forfeiture  from  the 
acts  or  defaults  of  other  persons  would  enter  into  the  calculation. 
In  truth,  the  question  seems  to  me  to  be  one  rather  of  indemnity 
than  of  compensation. 

Then  as  to  the  fourth  and  last  point,  what  ought  now  to  be  done 
in  the  original  and  supplemental  suits  ?  Whatever  difficulty  there 
might  have  been  in  making  an  order  in  the  original  suit  for 
repayment  of  the  purchase-money  which  has  been  paid,  there  is 
not,  as  it  seems  to  me,  any  difficulty  in  making  such  an  order  in 
the  supplemental  suit,  accompanied  with  the  usual  direc- 
tions for  enforcing  *  the  lien,  which,  as  I  apprehend,  the  *  400 
purchasers  have  upon  the  estate  for  the  purchase-money 
which  they  have  paid.  I  think,  therefore,  that  an  order  must 
now  be  made  for  payment  by  the  defendant  of  the  two  sums  of 
600Z.  and  600Z.,  and  (the  purchasers  not  having  been  in  posses- 
sion) of  interest  at  4/.  per  cent  on  each  sum  from  the  time  when 
it  was  paid  over  to  the  defendant,  with  the  usual  directions  in 
cases  of  equitable  lien.  As  to  the  costs,  my  opinion  is,  that  they 
ought  to  be  paid  by  the  defendant  up  to  and  including  the  order  of 

[809] 


*  400  GASES  IN  CHANCEBT. 

the  19th  of  Pehruary,  1857,  the  defendant  having  improperly 
resisted  the  performance  of  the  contract ;  but  as  to  the  subsequent 
proceedings,  I  think  there  should  be  no  costs  on  either  side. 

The  Lord  Justice  Knight  Bruce.  —  The  principal  diflSculty  I 
have  felt  is  as  to  interest  and  costs.  In  all  other  respects  I  entirely 
agree  with  the  Lord  Justice,  and  am  satisfied  that  it  is  better  to 
agree  with  him  as  to  those  points  also. 


♦  401  *  CLARK  V.  MALPAS. 

1862.    July  2.    Before  the  Lords  Justices. 

A  purchase  from  an  illiterate  poor  man,  who  was  ill  at  the  time,  set  aside,  the 
price  being  inadequate,  the  vendor  having  no  professional  advice,  and  the 
transaction  being  completed  in  great  haste  and  on  terms  unduly  disadvan- 
tageous to  him.^ 

The  Master  of  the  Rolls  declared  the  conveyance  void  and  directed  it  to  be 
cancelled,  but  declined  to  direct  a  reconveyance :  Held,  on  appeal,  that  the 
proper  form  of  decree  in  such  cases  is  not  to  declare  the  deed  void,  but  to 
direct  it  to  be  set  aside  and  order  a  reconveyance.' 

This  was  an  appeal  by  the  defendant  from  a  decj'ee  of  the 
Master  of  the  Bolls  setting  aside  a  purchase  by  the  defendant  of  a 
small  real  estate  from  the  plaintiff's  ancestor. 

Gallimore  the  vendor  was  a  poor  and  illiterate  man  who  had  no 
property  except  the  three  cottages  which  formed  the  subject  of  this 
suit.  He  was  said  to  be  between  60  and  70  years  of  age,  and  he 
had  for  some  time  lived  only  on  what  he  received  from  these 
cottages  by  letting  them  and  taking  lodgers,  he  himself  living  in 
one  of  them.  He  was  taken  ill  on  Thursday,  the  27th  of  January, 
1859,  and  continued  unwell  on  Friday  and  Saturday,  though  he 

>  See  Kerr  F.  &  M.  (1st  Am.  ed.)  143-146,  189,  190,  371 ;  Baker  «.  Monk, 
10  Jur.  N.  S.  691 ;  4  De  G.,  J.  &  S.  888 ;  2  Dart  V.  &  P.  (4th  Eng.  ed.)  685, 
686;  1  Sugden  Y.  &  P.  (8th  Am.  ed.)  275,  and  notes  (a),  (c),  and  (c*); 
1  Story  £q.  Jur.  §§  235,  236 ;  Malin  v,  Malin,  2  Johns.  Ch.  238 ;  Blackford  v. 
Christian,  1  Enapp,  77 ;  Hutchinson  9.  Tindall,  2  Green,  Ch.  257 ;  Rumph  v. 
Abercrombie,  12  Ala.  64 ;  Perry  Trusts,  §§  189,  190 ;  Harrison  t^.  Guest,  6 
De  G.,  M.  &  G.  424;  S.  C,  8  H.  L.  Cas.  481. 

'  See  Pickett  v.  Loggon,  14  Yes.  234 ;  Kerr  F.  &  M.  (1st  Am.  ed.)  345. 
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was  not  thought  to  be  dangerously  ill.  On  Friday  evening  the 
defendant,  who  had  property  adjoining  the  cottages,  called  upon 
him  and  negotiated  about  the  purchase  of  them,  but  no  terms  were 
come  to.  It  was  disputed  whether  Oallimore  had  sent  for  him  or 
not.  On  Saturday  the  defendant  called  again,  and  a  verbal  agree- 
ment was  made  about  10  o'clock  in  the  morning  that  Oallimore 
should  sell  the  property  to  the  defendant  in  consideration  of  the 
defendant's  providing  him  a  house  rent-free  for  his  life,  paying  him 
12«.  a  week  for  life,  and  after  his  death  paying  lOOZ.  as  Oallimore 
should  appoint,  with  a  right  to  Oallimore  to  require  10/.  of  it  to  be 
paid  during  his  life.  There  was,  as  usual,  very  conflicting  evi- 
dence as  to  the  value  of  the  property,  the  plaintiff's  witnesses  all 
making  it  out  to  be  worth  380Z.  at  least,  and  the  defendant's 
witnesses  valuing  it  at  156/.  Mr.  Cooper  a  solicitor,  who  it 
appeared  had  beeh  employed  *  by  Oallimore  in  some  trifling  *  402 
matters  some  years  before,  and  had  been  employed  by  the 
defendant  in  some  small  affairs  in  the  previous  year,  was  called  in 
and  as  it  appeared  at  Oallimore's  instance.  He  prepared  the  con- 
veyance, which  was  executed  between  3  and  4  o'clock  on  the  after- 
noon of  the  same  day  in  the  presence  of  Cooper,  of  the  defendant 
and  of  a  person  named  Davis  who  had  been  present  when  the 
bargain  was  made,  having  been  called  in  by  Oallimore.  No  inves- 
tigation of  title  appeared  to  have  taken  place,  and  Oallimore  by 
the  deed  entered  into  absolute  covenants  for  title.  The  considera^ 
tion  was  not  secured  otherwise  than  by  the  defendant's  covenants 
in  the  conveyance,  and  no  duplicate  or  copy  of  the  conveyance  was 
provided  for  the  plaintiff.  Evidence  was  given  that  the  costs  were 
entered  against  Oallimore  in  Mr.  Cooper's  books.  It  appeared 
that  throughout  the  transaction  Oallimore  was  never  left  alone 
either  with  Cooper  or  with  Davis.  Oallimore  ate  a  hearty  supper 
on  Saturday  night,  became  worse  on  Sunday  and  died  on  Sunday 
night  or  Monday  morning. 

The  plaintiff  who  was  Oallimore's  heir-at-law,  having  filed  his 
bill  to  set  aside  the  sale,  the  Master  of  the  Bolls  declared  the  deed 
void  and  directed  it  to  be  cancelled  and  possession  of  the  property 
to  be  delivered  up,  but  declined  to  direct  a  reconveyance,  holding 
it  to  be  unnecessary,  (a)  The  defendant  appealed  from  the  whole 
decree. 

(a)  31  Beav.  80. 
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Mr.  8dwyn  and  Mr.  Jessel^  in  support  of  the  decree.  —  This 
case  is  identical  with  Longmate  v.  Ledger j  (a)  which  was  affirmed 

on  appeal  by  the  Lord  Chancellor.  SarrUon  y.  Ghiest  (6) 
*  403   is  distinguishable  on  the  ground  *  stated  by  Lord  Gban* 

woBTH,  that  there  the  offer  came  from  the  vendor  and  was 
not  at  first  accepted  by  the  purchaser,  who  gave  the  vendor  the 
fullest  opportunity  for  consideration  and  taking  advice. 

[The  Lord  Justice  Knight  Bbuce  adverted  to  the  declaration 
that  the  deed  was  void.] 

It  is  the  course  of  the  Master  of  the  Rolls  to  declare  a  deed  void 
in  such  cases,  and  not  to  direct  a  reconveyance.  HoghUm  v. 
SoffhtaUy  (c)  Attorney- GeTieral  v.  Magdalen  College,  (i)  This 
course  is  against  the  previous  understanding  of  the  profession, 
and  it  is  important  that  it  should  be  determined  what  is  the  correct 
form. 

Mr.  Lloyd  and  Mr.  SouthgaJte^  for  the  appellant.  —  The  evidence 
does  not  show  any  incapacity  to  contract  in  Oallimore.  Nor  is 
there  any  evidence  of  such  inadequacy  of  price  as  can  be  a  ground 
for  setting  aside  an  executed  contract.  There  was  no  fiduciary 
relation  between  the  parties,  and,  supposing  Oallimore  not  to  have 
been  sufficiently  advised,  it  was  not  the  purchaser's  duty  to  see  that 
he  had  advice.  On  the  evidence  the  proposal  came  from  Oalli- 
more. 

« 

A  reply  was  not  called  for. 

The  Lord  Justice  EInioht  Bruce.  —  We  all  know  that  mere 
evidence  of  undervalue,  except  perhaps  where  the  undervalue  is 
very  gross,  will  not  make  a  Court  of  Equity  interfere  against  a 
completed  purchase,  and  though  I  think  that  here  the  sale  was  at 
an  undervalue,  I  agree  that  there  is  no  evidence  of  such  under- 
value as  would  make  the  Court  interfere.^    But  let  us  examine  the 

(a)  2  Giff.  167. 

(6)  6  De  G.,  M.  &  G.  424;  8  H.  L.  Gas.  481. 

(c)  15  Beay.  278.  (d)  18  Beav.  255. 

^  See  1  Sugden  V.  &  P.  (8th  Am.  ed.)  275,  and  cases  in  notes ;  Kerr  F.  dt 
M.  (Ist  Am.  ed.)  186  et  seq. ;  Callagfaan  v.  Callaghan,  8  CI.  &  Fin.  374,  and 
cases  in  note. 
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oircumstances.  The  seller  was  a  man  in  humble  life,  im- 
perfectly *  educated  and  unable  of  himself  to  judge  of  the  *  404 
precautions  to  be  taken  in  selling,  or  of  the  mode  of  sale, 
or  of  the  mode  of  securing  the  price  which  was  not  at  once  paid 
down.  He  was  helpless  in  the  matter,  without  advice,  without 
protection.  Now  in  the  transactions  only  one  solicitor  was  em- 
ployed, and,  though  the  eyidence  may  be  conflicting,  I  am  perfectly 
satisfied,  without  meaning  any  reflections  on  Mr.  Cooper,  that  if 
Hr.  Cooper  was  not  the  solicitor  of  the  purchaser  alone  in  the 
matter,  he  was  more  the  solicitor  of  the  purchaser  than  of  the 
seller.  The  bargain  was  not  an  ordinary  one ;  it  was  to  sell  these 
cottages,  forming  the  whole  of  the  seller's  property,  in  considersr 
tion  of  a  weekly  annuity  for  his  life  and  a  dwelling  to  be  provided 
for  him  and  a  sum  of  100/.  to  be  paid  after  his  death  with  power 
to  him  to  require  102.  of  it  to  be  paid  in  his  lifetime.  The  seller 
was  made  to  convey  absolutely  at  once,  without  taking  any  security 
for  the  annuity,  for  the  dwelling-house,  or  for  the  1002.  A  title 
was  not  shown,  perhaps  a  marketable  title  could  not  be  shown,  nor 
any  title  without  expense,  but  that  did  not  justify  making  the  seller 
enter  into  absolute  covenants  for  title  which  on  eviction  would 
render  him  liable  to  repay  the  whole  purchase-money.  For  the 
annuity  he  had  only  the  personal  liability  of  the  purchaser,  prob- 
ably a  substantial  person,  but  who  might  die  at  any  moment  or  fall 
into  adverse  circumstances.  He  might  sell  the  property  and  then 
fail  or  die,  and  from  what  source  was  the  annuity  then  to  come  ? 
The  same  observations  apply  to  the  102.  and  902.  So  that  not 
only  was  there  completion  at  an  undervalue,  which  alone  might  be 
nothing,  but  there  was  completion  under  circumstances  of  gross 
imprudence,  on  terms  on  which  the  seller  ought  not  to  have  been 
allowed  to  complete.  It  does  not  appear  that  Cooper  called  at- 
tention to  any  of  these  considerations.  No  counterpart  or  copy 
of  the  conveyance  was  kept  for  the  seller,  he  was  left  help- 
less. *  If  he  had  been  bred  to  the  law,  if  he  had  had  the  *  405 
advantages  of  education,  the  case  might  have  stood  differ- 
ently. But  he  was  a  man  who  could  read  only  with  difficulty,  who 
could  write  only  his  name  (if  he  could  even  do  that,  for  he  executed 
this  deed  as  a  marksman),  a  person  in  a  humble  station  of  life,  a 
seller  of  pottery,  then  a  labourer,  and  latterly  living  on  what  he 
could  make  of  three  small  houses  by  letting  them  and  taking 
lodgers.    Considering  his  age  and  that  he  was  not  well,  though 
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not  dangerously  ill,  and  that  intellectuallj  he  was  not  gifted, 
though  the  weakness  of  his  understanding  appears  to  have  been 
exaggerated,  such  a  transaction  could  not  be  enforced  or  sustained 
without  proof  that  he  was  properly  advised.  I  agree  with  the 
Master  of  the  Bolls  under  all  the  circumstances  that  this  transact 
tion  cannot  stand,  that  it  wants  almost  every  element  of  a  trans- 
action that  can  stand,  and  I  am  of  opinion  that  the  decree  is  in 
substance  right.  I  am  of  opinion,  however,  that  in  the  declaration 
that  the  conveyance  is  void  the  word  void  is  too  strong  an  expres- 
sion, for  the  deed  is  not  legally  but  only  equitably  void.  I  am  not 
satisfied  that  there  ought  not  to  be  a  direction  for  the  execution  of 
a  reconveyance. 

The  Lord  Justice  Turner.  —  I  am  of  the  same  opinion.  On 
whichever  side  the  burden  of  proof  lies,  as  to  which  I  say  nothing, 
I  am  satisfied  that  this  deed  was  obtained  by  advantage  being 
taken  of  the  vendor's  position  and  circumstances,  and  was  executed 
without  due  deliberation  and  without  sufficient  advice.  I  am  of 
opinion  the  decree  ought  not  to  declare  the  deed  void,  but  order  in 
the  usual  way  that  it  be  set  aside  and  that  the  defendant  do  recon- 
vey  the  property. 


•406  *  PEACOCK  v.  SAGGERS. 

1862.    July  11,  25.    Before  the  Lords  Justices. 

An  administrator  petitioned  for  transfer  and  payment  to  him  of  funds  in  Court 
which  belonged  absolutely  to  the  intestate  who  died  many  years  ago,  and 
which  had  remained  standing  to  his  separate  account  and  had  not  been 
dealt  with  for  thirty-six  years.  The  Master  of  the  Rolls  declined  to  order 
payment  to  the  petitioner,  and  directed  an  inquiry  as  to  the  next  of  kin.  On 
appeal  the  Court  directed  notice  to  be  given  to  the  next  of  kin,  and  this 
having  been  done  ordered  transfer  and  payment  to  the  petitioner.^ 

This  was  an  appeal  petition  from  an  order  of  the  Master  of  the 
Rolls  declining  to  order  payment  of  a  fund  in  Court  to  the  plain- 
tiff as  administrator  of  the  deceased  owner,  and  directing  an 
inquiry  who  were  the  next  of  kin. 

^  See  1  Dan.  Ch.  Pr.  (4th  Am.  ed.)  224;  2  ib.  1795;  Edwards  v.  Harvey, 
9  Jur.  N.  S.  463;  11  W.  R.  830,  M.  R. ;  18  W.  R.  680,  L.  JJ. 
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John  Saggers,  the  testator  in  the  cause,  died  in  1803,  leaving  a 
will,  by  which  he  gave  the  income  of  his  residuary  personal  estate 
to  his  wife  for  her  life,  and  after  her  death  gave  the  residue  of  the 
trust  funds  (after  payment  of  certain  legacies)  to  his  nephews 
William  Saggers,  John  Saggers,  Thomas  Peacock,  and  William 
Peacock. 

The  usual  decree  was  made  on  29th  November,  1808,  for  the 
administration  of  the  estate  at  the  suit  of  the  above-named  William 
Peacock  and  William  Saggers  and  of  Hannah  Peacock ;  and  on 
12th  July,  1810,  by  an  order  on  further  directions  the  residue  was 
ordered  to  be  invested  in  consols  and  the  dividends  paid  to  Ann 
Saggers,  the  testator's  widow,  for  life.  This  residue  amounted  to 
5218Z.  I5.  5d.  bank  3Z.  per  cent  annuities. 

Ann  daggers  died  on  20th  September,  1825 ;  and  by  &n  order 
made  on  the  7th  of  February,  1826,  directions  were  given  for  pay- 
ment of  the  deferred  legacies  and  the  costs  out  of  the  fund ;  and 
it  was  ordered  that  one-fourth  of  the  residue  should  be  transferred 
to  Hannah  Peacock ;  that  another  one-fourth  should  be  carried 
over  to  an  account  "  William  Peacock's  share  of  residue ; " 
another  fourth  to  an  account  "  The  testator's  nephew  John 
*  Sagger's  share  of  residue  ; "  and  the  remaining  fourth  to  *  407 
an  account  ^'  William  Sagger's  share  of  residue.  Each 
share  thus  transferred  consisted  of  1280/.  10a.  lid.  consols. 

William  Saggers  went  abroad  as  a  sailor,  and  about  the  year 
1809  he  wrote  for  information  about  the  testator's  estate.  Letters 
were  sent  in  reply,  which  n'ever  were  returned ;  but  he  never  com- 
municated with  his  friends  again,  and  a  few  years  afterwards 
information  was  received  that  he  had  been  drowned.  This  news 
arrived  in  the  lifetime  of  his  father  William  Saggers  the  elder,  who 
was  his  sole  next  of  kin,  but  never  took  out  administration  to  his 
son. 

The  petitioner  James  Peacock,  who  was  a  great-nephew  and 
one  of  the  next  of  kin  of  William  Saggers  the  elder,  took  out  let- 
ters of  administration  on  29th  January,  1862,  to  William  Saggers 
the  elder,  and  on  11th  June,  1862,  to  William  Saggers  the  younger, 
and  he  petitioned  for  transfer  and  payment  to  him  of  the  stock  and 
cash  standing  to  the  account  of  the  share  of  William  Saggers, 
being  1280/.  10«.  lid.  consols  and  1369/.  15a.  Id.  cash. 

The  Master  of  the  Bolls  on  the  28th  of  June,  1862,  made  an 
order  directing  an  inquiry  who  were  the  next  of  kin  according  to 
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the  Statutes  of  Distribution  of  William  Saggers,  the  elder  living 
at  his  death,  and  whether  any  of  them  were  since  dead  and  who 
were  their  personal  representatives.  The  petitioner  thereupon 
presented  an  appeal  petition,  praying  that  the  above  order  might 
be  discharged  and  the  fund  paid  out  to  him. 

Mr.  Sdwyn  and  Mr.  Sheffield,  for  the  petitioner.  —  We 

*  408    submit  that  the  Court  will  have  regard  only  to  *  the  legal 

title  to  receive  the  fund,  and  will  not  in  this  irregular  way 

make  an  order  for  administering  it,    Loy  v.  Duckett  (a)  was  very 

special  in  its  circumstances. 

The  Lord  Justice  Tubner.^*- If  we  simply  order  transfer  and 
payment  to  the  petitioner,  it  is  possible  that  he  may  retain  the 
fund  without  the  next  of  kin  knowing  any  thing  about  it.  In 
lunacy,  before  we  order  payment  to  an  administrator,  we  require 
notice  to  be  given  to  the  next  of  kin.  I  think  that  the  petitioner 
has  a  right  to  receive  the  fund,  but  that  it  is  the  duty  of  the  Court 
to  see  that  the  next  of  kin  have  notice,  and  the  petition  ought  to 
stand  over  until  notice  has  been  given  to  them.  An  affidavit  may 
be  filed  showing  who  they  are. 

The  Lord  Justice  Knight  Bruce  concurred. 

The  petitioner  accordingly  filed  affidavits  showing  that  there 
were  seven  next  of  kin  beside  himself,  and  he  sent  to  each  of  them 
a  notice  in  writing  stating  that  he  as  administrator  had  presented 
a  petition  for  payment  and  transfer  to  him,  and  that  the  petition 
would  come  on  for  hearing  before  the  Lords  Justices  on  a  day 
therein  named. 

July  25. 

Mr,  Selwyn  and  Mr.  Sheffield  renewed  their  application. 

Mr.  Craig,  for  the  next  of  kin,  supported  the  order  of  the  Master 
of  the  Bolls,  and  relied  on  Loy  v.  Duckett. 

♦409       *  Their  Lordships,  however,  adhered  to  their   former 
opinion,  and  ordered  transfer  and  payment  to  the  petitioner. 
The  costs  of  all  parties  were  given  out  of  the  fund. 

(a)  Cr.  «  Ph.  305. 
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FRITH  V.  FORBES. 

1862.    Jolj  15,  16.    Aogiut  6.    Before  the  Lords  Justicxs. 

The  general  lien  of  a  consignee  cannot  be  set  up  against  the  express  directions 
of  the  consignor  given  to  him  at  the  time  when  the  cargo  is  accepted.' 

B>  &  Co.  consigned  a  cargo  to  the  defendants  and  sent  to  them  the  bill  of  lading 
in  a  letter  saying:  "The  present  senres  to  cover  bill  of  lading  for,  &Cf 
shipped  per  China,  against  which  we  |iave  valued  on  yon  at  six  months  In 
favour  of  F.,  S.»  &  Co.,  for  12002.,  which  please  kindly  protect.^  On  the 
same  day  B.  &  Co.  sent  to  F.,  S.,  &  Co.  the  bill  of  exchange  which  was 
drawn  on  the  defendants  to  the  order  of  F.,  S.,  &  Co.,  and  concluded  *'  place 
the  same  with  or  without  advice  to  account  consignment  per  China.  ^*  After 
the  bill  of  lading  arrived  F.,  S.,  &  Co.  presented  the  bill,  but  the  defendants 
refused  to  accept  it.  Shortly  afterwards  B.  &  Co.  stopped  payment,  and 
afterwards  the  cai^o  arrived :  Held,  that  it  was  effectually  appropriated  to 
meet  the  bill,  and  that  F.,  S.,  &  Co.  had  a  lien  upon  it  in  priority  to  the 
claim  of  the  defendants  for  the  balance  due  to  them  on  their  general  account 
as  consignees. 

This  was  an  appeal  by  the  plaintiffs  Frith,  Sands,  &  Co.  from  a 
decree  of  the  Master  of  the  Rolls  dismissing  their  bill,  which  was 
filed  against  Forbes  &  Co.  to  have  it  declared  that  the  plaintifis 
were  entitled,  in  priority  to  any  lien  in  favour  of  Forbes  &  Co.,  to 
a  valid  charge  on  the  proceeds  of  a  cargo  consigned  by  Begbie  & 
Co.  of  Rangoon  to  Forbes  &  Co.  for  the  amount  of  three  bills  of 
exchange  drawn  by  Begbie  &  Co.  on  Forbes  &  Co.  in  favour  of  the 
plaintiffs  and  against  the  proceeds  of  the  cargo  consigned,  but 
which  three  bills  were  refused  acceptance  by  Forbes  &  Co. 

Forbes  &  Co.  were  agents  or  consignees  of  Begbie  &  Co.  upon 
the  terms  contained  in  the  following  letter  from  Forbes  &  Co.  to 
Begbie  &  Co. :  — 

"  London,  26th  February,  1858. 
<^  Messrs  R.  Begbie  &  Co. 

"  Dear  Sir,  —  With  reference  to  our  conversation  with  you 
we  shall  have  pleasure  in  opening  accounts  wittx  *  your  two    *  410 
firms  of  Begbie  &  Co.  of  Rangoon,  and  Macrae,  Begbie  & 
Co.  of  Moulmein,  on  which  accounts  in  their  respective  names  each 
firm  will  draw  on  us  at  the  usual  sight  of  six  months^  and  remit 

'  See  Bock  o.  Gorrissen,  2  De  6.,  F.  A  J.  484,  and  oases  cited  in  note  (1).  j 

[817] 


*  410  OASES  IK  CHANOEBT. 

to  US  such  bills  as  they  may  draw  on  their  constitudnts  in  Europe, 
or  may  otherwise  purchase,  it  being  understood  that  the  accounts 
are  to  be  kept  at  all  times  fully  covered,  with  the  qualification  that 
they  may  each  delay  their  remittances  to  the  extent  of  2000Z.  to 
8000/.  for  a  mail  or  two,  but  not  longer,  not  doubting  that  you 
will  impress  upon  your  partners  and  that  they  will  acquiesce  in  the 
propriety  of  availing  themselves  of  this  latitude  as  seldom  and  to 
as  small  an  extent  as  may  be  practicable.  We  shall  debit  the 
respective  accounts  for  a  commission  of  2  per  cent  on  amount 
drawn  covered  by  bills  as  above-mentioned,  or  1  per  cent  when 
covered  by  produce  to  our  consignment  here  or  in  Liverpool ;  70 
to  75  per  cent  moderate  priced  invoice  of  rice  and  80  to  90  per 
cent  of  teak  wood  being  only  assumed  as  the  margin  of  cover  thus 
furnished,  and  the  margin  here  prescribed  for  direct  consignments 
is  to  regulate  your  drafts  against  remittances  secured  by  shipping 
documents  for  produce,  unless  when  drawn  under  unexceptionable 
letters  of  credit,  copies  of  which  are  always  to  accompany  the  bills 
to  us.  We  have  no  objection  to  their  drawing  small  sums  on 
demand,  say  to  the  extent  of  one-tenth  of  their  aggregate  drawings 
by  each  mail,  provided  that  all  bills  are  carefully  advised.  The 
interest  on  this  account  at  credit  will  be  4  per  cent,  when  at  debit 
5  per  cent,  or  the  bank  rate  when  above." 

In  the  year  1859,  Begbie  &  Co.  sold  for  the  plaintiffs  a  steam 
^acht  to  the  king  of  Burmah,  in  payment  for  which  Begbie  &  Go. 
received  in  the  early  part  of  1860  a  quantity  of  cutch  from  an 
agent  of  the  king.    Begbie  &  Co.,  instead  of  consigning  the  cutch 

direct  to  the  plaintiffs,  consigned  it,  together  with  a  cargo 
•  411    of  teak  and  *  earth  oil,  by  five  several  bills  of  lading  per  the 

barque  China  to  Forbes  &  Co. 

On  1st  February,  1860,  Begbie  &  Co.  wrote  to  Forbes  &  Co.  a 
letter,  the  material  parts  of  which  were  as  follows :  — 

^^  China.  Captain  Kirkpatrick. 
^^  We  have  chartered  to  carry  a  cargo  of  earth  oil,  teak  timber 
and  cutch,  and  mean  to  consign  these  invoices  to  your  care  for 
disposal.  Inclosed  copy  charter-party  and  copy  survey  certificate 
to  enable  you  to  open  a  policy  of  insurance  on  these  goods.  .  .  • 
We  shall  commence  loading  in  about  two  days  and  hope  to  pro- 
gress without  any  delay  whatever." 
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The  bills  of  lading  were  sent  separately  to  Forbes  &  Co.  Beg- 
bie  &  Go.  drew  against  each  of  the  cargoes  in  the  first  two  bills  of 
lading  bills  of  exchange  upon  Forbes  &  Co.  in  favour  of  Frith, 
Sands,  &  Co.,  which  bills  were  accepted  by  Forbes  &  Co.,  and 
nothing  turned  upon  them,  the  contest  arising  solely  in  respect  of 
the  cargoes  in  the  other  three  bills  of  lading  and  the  bills  of  ex- 
change drawn  against  them. 

On  the  22d  of  March,  1860,  Begbie  &  Co.  wrote  and  sent  to 
Forbes  &  Co.  the  following  letter  enclosing  the  third  bill  of 
lading :  — 

I 

"  The  present  serves  to  cover  bill  of  lading  for  89  squares  and 
22  planks  teak  wood,  and  1100  bags  of  cutch  shipped  per  China, 
against  which  we  have  valued  on  you  at  six  months'  sight  in  favour 
of  Messrs.  Frith,  Sands,  &  Co.  for  1200Z.  which  please  kindly  pro- 
tect. Now  that  all  the  timber  has  been  shipped,  no  further  delay 
will  take  place.  We  expect  in  the  course  of  the  week  to  conclude 
loading  the  China." 

On  the  same  22d  of  March,  Begbie  &  Co.  wrote  and  *  sent   *  412 
to  the  plaintiffs  a  letter,  the  material  part  of  which  was  as 
follows :  — 

"  At  present  we  have  only  got  Rs.  11,204  1 10,  which  we  have 
the  pleasure  to  send  you  by  our  draft  at  six  months'  sight  for 
1200Z.  ex.  2/1^  on  Messrs.  Forbes  &  Co.  for  the  balance  on  account 
steam  yacht — there  can  now  be  very  little  delay.  The  following 
regular  mail  or  next  should  complete  this." 

Enclosed  in  the  last-mentioned  letter  was  a  bill  of  exchange  of 
which  the  following  is  a  copy :  — 

«  4371 
''  No.  51  Exchange  for  12002.  sterling. 

"  Rangoon,  22d  March,  1860. 
^^  Six  months  after  sight  of  this  our  first  pf  exchange  (second 
and  third  of  the  same  tenor  and  date  unpaid)  pay  to  the  order  of 
Messrs.  Frith,  Sands,  &  Co.  the  sum  of  12002.  sterling  value  re- 
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ceived,  and  place  fhe  same  with  or  without  advice  to  account  con- 
signment per  China. 

<<  Begbie  &  Go. 
«  To  Messrs.  Forbes  A  Co.'* 

This  letter  with  the  enclosed  bill  of  exchange  was  received  by 
the  plaintiffs  on  the  5th  of  MajF,  1860. 

Chi  the  2d  of  April,  1860,  Begbie  A  Go.  sent  to  the  plaintiffs  a 
bill  of  exchange  for  1800Z.  drawn  in  their  favour  on  Forbes  &  Go. 
The  circumstances  as  to  this  bill  were  precisely  similar  to  those 
relating  to  the  former,  and  it  is  unnecessary  to  state  any  further 
particulars.    It  was  received  by  the  plaintiffs  on  12th  May. 

On  16th  of  April,  1860,  Begbie  &  Go.  sent  to  Forbes  &  Go.  the 
fifth  bill  of  lading  in  the  following  letter :  — 

^^  Dear  Sirs,  —  We  hand  herewith  bill  of  lading  for  1550  bags 
cutch,  and  482  hhds.  oil  shipped  per  Ghina,  against  which  we  have 
valued  on  you  No.  82  favour  ourselves  six  months'  sight  for 

1750Z. 
*  418   *  '^  Enclosed  the  above  draft  blank  indorsed  for     .    £1750 

And  one  draft  No.  88  on  Frith,  Sands,  &  Go.  at 
six  months 400 


£2150 


*^  And  against  which  we  have  drawn  on  you  as  follows :  — 


No.  40  favour  Frith,  Sands,  &,  Go.  at  6m/8  for 

41  „      Hindley,  Hodgson,  &  Go.       „ 

42  „      Smith,  Elder,  &  Go. 
48  „      Edward  Baxter  &  Son 
44  „      W.  G.  Gurrie 


JE1758    2  8 

76  16  8 

86  17  8 

200    0  0 

55    0  0 

JE2125  17  0 


*'  To  which  please  afford  protection. 

"  We  are,  Ac, 

*«Bbobie  k  Co." 

On  the  same  16th  of  April,  Begbie  &  Ck>.  'wrote  and  sent  the 
following  letter  to  the  plaintiffs :  — 
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"  Dear  Sirs,  —  We  wrote  to  you  on  the  13th  on  general  matters, 
and  now  have  the  pleasure  to  enclose  — 

"  Our  draft  No.  40,  on  Forbes  A  Co.  in  your  favour      £      «.  d. 

^6m/8for 1758    2    8 

which  please  appropriate  as  follows :  — 

^^  Balance  of  steam  yacht  as  per  a/c  cur^      £    s.  d. 
rent  enclosed 779  10  7 

«  N.  P.  H.  J.  R.  88/91  per  China  R.  185 

8  4  at  ex*  2/li 14    8  0 

«  Balance  H.  J.  R.  51/87,  92  and  92  per 
Barretto,  Jr.,  as  per  a/c  current  en- 
closed 2016Z.  9« 214    4  1 

"  A/c  Benjamin  Mellor  A  Sons  a/c  5l*52: 

327/376  per  Hippolyta  2823Z.  8«.  5d.    300    0  0 

^^  Malcolmson  Brothers 450    0  0 

1758    2    8 

which  we  trust  may  be  in  order. 

*  ^^  Against  the  remittance  for  Malcolmson  Brothers  we   *  414 
have  drawn  on  you  in  tlieir  favour  for  450Z.  ^  6  m/s,  to 
which  afford  protection. 

Enclosed  in  this  letter  was  the  following  bill  of  exchange :  — 

"  Rangoon,  14th  April,  1860. 
"  4581. 
"  No.  40  Exchange  for  1758Z.  2*.  8d.  sterling. 
<^  Six  months  after  sight  of  this  our  first  of  exchange  (second 
and  third  of  the  same  tenor  and  date  impaid)  pay  to  the  order  of 
Messrs.  Frith,  Sands,  &  Co.  the  sum  of  1758Z.  2«.  %d.  sterling 
value  received,  and  place  the  same  with  or  without  advice  to 
account. 

<^  Begbie  &  Co. 
"  To  Messrs.  Forbes  A  Co.,  London." 

The  last-mentioned  letter  and  bill  of  exchange  were  received  by 
the  plaintiffs  on  the  28th  of  May,  1860. 

The  three  bills  for  1200Z.,  1800Z.,  and  1758Z.  2«.  8d.  were  pre- 
sented to  Forbes  &  Co.  for  their  acceptance  on  the  5th,  12th,  and 
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28th  May  respectively  ;  but  it  being  understood  by  the  5th  of  May 
that  Begbie  &  Co.  would  be  unable  to  meet  their  liabilities,  Forbes 
&  Co.  refused  to  accept  the  bills.  On  17th  May,  1860,  Begbie  4 
Co.  stopped  payment.  Forbes  &  Co.  however  retained  the  bills  of 
lading  and  took  possession  of  the  cargo,  which  reached  England  in 
1861.  They  claimed  to  be  entitled  to  apply  the  proceeds  in  dis- 
charge of  the  balance  due  to  them  from  Begbie  &  Co.  on  their 
general  account,  in  priority  to  any  claim  by  the  plaintiffs.  The 
plaintiffs  thereupon  filed  their  bill  to  establish  their  lien  upon  the 
cargoes  comprised  in  the  last  three  bills  of  lading.    The  Master  of 

the  Bolls  dismissed  the  bill,  being  of  opinion  that  the  lien 
*  415   of  the  consignees  for  their  balance,  independently  *  of  the 

letters  of  25th  February,  1858,  and  Ist  February,  1860, 
prevailed  over  the  claim  of  the  plaintiffs. 

Sir  H.  M.  Cairns^  Mr.  Amphlett  and  Mr.  Macnoffhten,  for  the 
appeal.  —  The  letter  of  1st  February,  1860,  was  not  enough  to 
give  Forbes  &  Co.  a  special  lien,  and  they  can  claim  nothing  more 
than  their  general  lien  as  factors.  Such  a  lien  is  subject  to  any 
special  directions  as  to  the  particular  cargo,  for  it  extends  only  to 
property  which  is  not  otherwise  appropriated  before  it  comes  to  the 
hands  of  the  consignee.  The  consignee  receiving  it  with  special 
directions,  must  comply  with  the  directions  or  not  receive  it  at  all. 
It  is  shown  by  Brandao  v.  Bamettj  (a)  Bock  v.  Gorrissefij  (6) 
Sill  V.  Smith,  (<?)  Inman  v.  Clare,  (d)  that  Begbie  &  Co.  had 
power  to  appropriate  the  cargoes  so  as  to  withdraw  them  from  the 
general  lien.  The  letters  of  advice  and  the  bills  of  exchange 
show  an  appropriation  before  the  cutch  came  to  hands  of  Forbes  & 
Co.,  therefore  the  general  lien  does  not  arise.  BeU  v.  Carey,  (e) 
Buchanan  v.  Findlay,  (J)  Ex  parte  Hankey.  (A)  There  is  a  good 
equitable  assignment.  Bum  v.  Carvalho,  (i)  Hx  parte  South,  (i) 
Ux  parte  Grledstanes.  (I)  The  case  of  JEx  parte  Carruthers,  (ni) 
is  distinguishable ;  there  before  fiat  the  consignees  had  received 
the  cargo  without  notice  of  any  lien  upon  it. 

(o)  12  CI.  &  Fin.  787.  (h)  4  Deac.  1. 

(6)  2  De  G.,  F.  &  J.  434.  (t)   4  Myl.  &  Cr.  690. 

(c)   12  M.  &  W.  618.  Ik)  8  Sw.  893. 

Id)  Johns.  769.  (Z)   8  M.,  D.  &  D.  109. 

(c)  8C.B.  887.  (m)  8  De  G.  &  Sm.  670. 

Ig)  9  B.  &  C.  788. 
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Mr.  Bolt  J  Mr.  Baggallay^  and  Mr.  Druce^  for  Forbes  &  Co.  — 
We  contend  that  Forbes  &  Co.  did  not  take  the  cargo 
*  on  any  conditions.     The  first  question  is,  whether  there   *  416 
was  any  equitable  assignment  at  all  to  the  plaintiffs.    The 
mere  sending  an  order  by  the  owner  to  the  depositary  does  not 
constitute  an  equitable  assignment.      Q-arrard  y.  Lord  Lavder- 
dale,  (a)     If  the  owner  writes  to  the  creditor  giving  him  a  charge 
on  the  cargo,  it  will  be  a  good  equitable  assignment ;  and  if,  in 
addition  to  this,  the  stake-holder  assents  to  the  order,  it  will  be  a 
good  charge  at  law.     Williams  v.  Everitt.  (6)    Here  we  have  a 
letter  to  Forbes  &  Co.,  which  would  not  be  an  equitable  assign- 
ment, and  a  letter  to  the  plaintiffs,  not  referring  to  the  goods, 
which  therefore  cannot  be  an  assignment.    The  bills  themselves 
merely  direct  the  drawee  to  place  them  to  a  particular  account, 
which  does  not  create  a  lien.     Chitty  on  Bills,  (c)  Ex  parte  Car- 
ruthers.  ((2)     In  Ex  parte  Gledstanes^  (e)  the  question  Was  as  to 
the  retaining  a  lien,  not  as  to  the  creation  of  one.    Inman  v. 
Clare^{g)  went  on  the  custom  of  Liverpool  and  express  agree- 
ment.   But  supposing  the  transaction  did  give  the  plaintiffs  a  lien, 
we  say  that  it  was  only  a  lien  on  the  surplus  after  satisfying 
Forbes  k  Co.,  there  being  a  general  contract  to  consign  goods  to. 
them  to  meet  their  balance,  which  was  ripened  by  the  letter  of  1st 
February,  1860,  into  a  specific  contract  as  to  the  goods  per  China. 
Dre99er  v.  JSoare.  (A) 

Sir  H.  M.  Cairns^  in  reply. 

Judgment  reserved. 

August  5. 

♦The  Lord  Justice  Knight  Bruce. — The  plaintiffs,  a  •  417 
house  of  trade  in  London,  are  the  holders  for  value  of  three 
dishonoured  bills  of  exchange  drawn  in  their  favour  by  Begbie  & 
Co.,  an  Indian  firm  now  insolvent,  upon  the  house  of  Forbes  &  Co., 
a  trading  firm  in  London,  which  house,  being  also  creditors  of 
Begbie  &  Co.,  have  received  and  possessed  a  cargo  of  goods  con- 

(a)  3  Sim.  1.  (e)  8  M.,  D.  &  D.  109. 

(d)  14  East,  582.  (g)  Johns.  769. 

(c)  Page  111,  lOth  ed.  {h)  7  H.  L.  Cas.  291. 

Id)  8  De  6.  &  Sm.  570. 
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signed  to  them  in  England  from  India  by  Begbie  &  Co.  On  parts 
of  this  cargo  the  plaintiffs  claim  to  have  a  charge  for  the  three 
bills  of  exchange.  The  claim  being  disputed  by  Forbes  &  Co.  led 
to  the  present  suit,  in  which  we  have  to  say  whether  in  our  opinion 
such  a  charge  exists.  The  three  bills  were  transmitted  to  the  plain- 
tiffs by  Begbie  &  Co.  in  the  early  part  of  the  year  I860,  one  of  the 
three  bills  is  for  12002.  dated  the  22d  March,  1860,  another  for 
1800Z.  dated  the  2d  April  in  that  year,  the  third  for  1768/.  2«.  8<i. 
dated  the  14th  of  the  same  April.  All  were  dishonoured  in  the 
same  year  1860,  Forbes  &  Co.  in  that  year  having,  on  presentation 
to  them  of  the  three  bills  respectively  by  the  plaintiffs,  refused  to 
accept  any  one  of  them.  Each  was  drawn  at  six  months'  sight, 
and  six  months  from  the  presentation  of  the  latest  presented  had 
expired  before  1861.  Letters  to  Forbes  &  Co.  on  the  subject  of 
the  three  bills  of  exchange  and  cargo  were,  as  well  also  as  bills  of 
lading,  received  by  Forbes  &  Co.  from  Begbie  &  Co.  in  1860,  and 
in  that  year  also  letters  from  Begbie  &  Co.  to  the  plaintiffs  relating 
to  the  matter  were  received  by  the  plaintiffs.  The  cargo  was 
shipped  from  India  by  Begbie  &  Co.  in  the  year  1S60  on  board  of 
a  barque  called  the  ^'  China,"  and  was  consigned  by  them  to 
Forbes  &  Co.,  but  the  barque  having  received  damage  at  sea,  the 
arrival  of  the  cargo  was  delayed.     It  was  transshipped  and  came 

into  the  possession  of  Forbes  &  Co.  in  the  year  1861,  and 
*  418   not  before,  and  they  received  it  *  well  knowing  (of  course) 

that  the  three  bills  of  exchange  had  been  drawn  on  them. 
The  tenor  or  purport  of  all  the  material  documents  appears  suffi- 
ciently on  the  pleadings  in  the  cause,  that  is  to  say,  on  the  bill  of 
complaint  and  the  joint  and  several  answer  of  the  defendant  Sir 
Charles  Forbes  and  the  defendant  Mr.  John  Bowman,  who  at 
present  constitute  or  represent  the  house  of  Forbes  &  Co.  The 
letters  or  the  most  material  letters  were  dated  respectively  the 
22d  of  March  and  the  2d  and  16th  of  April,  1860.  Of  the  cargo 
aheady  stated  to  have  been  received  and  possessed  by  Forbes  & 
Co.,  the  teak,  wood,  and  bags  of  cutch  and  hogsheads  of  oil  men- 
tioned respectively  in  the  letters  to  Forbes  &  Co.  of  the  22d  of 
March  and  2d  and  16th  of  April  formed  part,  and  the  cargo  is  that 
which  in  the  bills  of  exchange  of  the  22d  March  and  2d  April  is 
described  as  "  consignment  per  China."  Did  then  the  bills  of 
exchange,  the  letters  which  in  the  year  1860  were  received  by 
Forbes  &  Co.  and  the  plaintiffs  respectively  from  Begbie  &  Co. 
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and  those  who  after  their  insolvency  represented  their  estate,  and 
the  fact  of  the  cargo  having  been  received  and  possessed  as  it  was 
received  and  possessed  by  Forbes  &  Go.  in  and  not  before  the 
year  1861  under  the  bills  of  lading  with  the  knowledge  already 
stated,  confer  on  the  plaintiffs  as  against  Begbie  &  Go.  and  their 
estate  and  against  Forbes  &  Go.  the  charge  claimed  by  the  plain- 
tiffs ?  My  impression  as  to  this  at  the  conclusion  of  the  argument 
was  in  the  plaintiffs'  favour  as  to  the  bill  of  exchange  for  1200Z. 
with  respect  to  that  portion  of  the  cargo  which  is  mentioned  in 
the  letters  of  the  22d  of  March,  and  as  to  the  bill  of  exchange  for 
1800Z.  with  respect  to  that  portion  of  the  cargo  which  is  men- 
tioned in  the  letters  of  the  2d  of  April.  That  impression  remains 
and  is  confii*med.  I  felt,  however,  for  some  time  a  difficulty  as  to 
the  bill  of  exchange  for  17582.  28.  8d!.,  but  my  ultimate 
conclusion  *  is  in  the  plaintiffs'  favour  as  to  that  bill  also  *  419 
with  respect  to  the  cutch  and  oil  which,  mentioned  in  the 
letters  of  the  16th  of  April,  were  portions  of  the  same  cargo, 
although  the  bill  of  exchange  for  1758Z.  28.  8d.  does  not  mention 
the  cargo  or  the  vessel  the  "  China,"  on  board  of  which  it  was 
shipped.  I  am  of  opinion  that  as  between  Begbie  &  Go.  and  the 
plaintiffs,  the  appropriation  —  the  charge  —  was  in  each  instance 
effectual,  and  that  the  house  of  Forbes  &  Go.  was,  as  to  each  of 
the  three  portions  of  the  cargo,  bound  eithpr  to  decline  receiving 
it,  or  after  receiving  and  possessing  it  to  accept  and  treat  it  as  so 
charged.  That  house  accepted  the  cargo  with  knowledge  of  the 
letters  of  1860  to  the  house  concerning  the  cargo,  and  with  knowl- 
edge of  the  bills  of  exchange  mentioned  in  them.  I  think  there- 
fore that  the  plaintiffs  acquired  a  charge  on  the  goods  mentioned 
in  the  letters  of  the  22d  of  March  for  the  1200Z.  bill,  on  the  goods 
mentioned  in  the  letters  of  the  2d  of  April  for  the  1800Z.  bill,  and 
on  the  goods  mentioned  in  the  letters  of  the  16th  of  April  for  the 
other  bill,  and  that  the  debt  due  to  Forbes  &  Go.  from  Begbie  & 
Go.  and  the  general  lien  which  Forbes  &  Go.  would,  but  for  what 
I  have  mentioned,  have  had  on  the  cargo,  are  immaterial,  the 
cargo  having  in  my  view  of  the  case  come  into  the  hands  of  the 
house  of  Forbes  &  Go.  for  the  specific  purpose  in  the  first  instance, 
as  concerning  the  specified  portions  of  it  which  have  been  pointed 
out,  of  paying  the  three  bills  of  exchange  respectively  as  has  been 
stated,  but  subject  of  course  to  providing  for  the  attendant  ex- 
penses.    Stress  was  laid  by  the  counsel  of  Sir  Gharles  Forbes  and 
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Mr.  Bowman  upon  certain  letters  and  bills  that  preceded  the  22d 
of  March,  1860  (one  letter  as  early  as  February,  1858),  letters  and 
bills  which  were  contended  to  create  on  the  cargo  a  lien  in  favour  of 
the  house  of  Forbes  &  Co.,  prior  and  preferable  to  the  charge,  if 
any,  held  by  the  plaintiffs.    It  appears  to  me,  however, 

*  420  that  *  those  letters  and  bills  have  not  nor  had  any  such 

effect,  and  are  unimportant. 

The  plaintiffs  seem  to  me  entitled  to  an  order  as  to  each  of  their 
three  bills  of  exchange  in  conformity  with  what  has  been  said,  ful- 
filling however  the  undertaking  contained  in  the  84th  paragraph  of 
their  bill  of  complaint  as  to  the  bill  of  exchange  for  400Z. 

In  dealing  with  this  cause  I  have  not  treated  the  plaintiffs'  case 
as  constituted  or  advanced  or  assisted  by  the  source  from  which, 
or  the  character  and  manner  in  which,  the  house  of  Begbie  &  Co. 
originally  acquired  the  cutch,  further  than  as  those  circumstances 
went  to  make  them  general  debtors  to  the  plaintiffs.  I  am  not, 
however,  sure  that  the  plaintiffs  would  not  be  or  are  not  entitled  to 
be  considered  as  having  had  rightfully  a  specific  claim  on  part  at 
least  of  the  cutch,  independently  of  the  bills  of  exchange  and  letters, 
were  it  important  to  them  that  the  matter  should  be  so  viewed. 

The  Lord  Justice  Turner.  —  My  opinion  is  the  same.  The 
Master  of  the  Rolls  seems  to  have  decided  this  case  upon  the  ground 
of  the  general  lien  of  Forbes  &  Co.  as  consignees,  but,  speaking 
with  all  possible  respect  to  his  Honor's  opinion,  I  do  not  think  the 
general  lien  of  a  consignee  can  be  set  up  in  opposition  to  positive 
directions  given  to  him  by  the  consignor.  If  a  consignee  thinks 
proper  to  accept  a  consignment,  with  express  directions  to  apply 
it  or  the  proceeds  of  it  in  a  particular  mode,  he  cannot,  as  I  appre- 
hend, set  up  his  general  lien  in  opposition  to  those  directions.  In 
such  a  case,  only  what  remains  after  answering  the  particular 
directions  can,  as  I  think,  become  subject  to  the  general 

*  421    lien.    It  was  argued  for  Messrs.  Forbes  &  Co.  *  that  the 

consignments  in  question,  although  they  might  not  be  sub- 
ject to  their  general  lien,  were  by  the  letter  of  the  1st  February, 
1860,  set  forth  in  the  answer,  made  subject  to  a  special  contract 
contained  in  the  letter  of  the  25th  February,  1858,  which  the 
answer  also  sets  forth.  But  the  letter  of  the  1st  February,  1860, 
refers  merely  to  the  intention  to  consign  and  does  not  indicate  the 
terms  of  consignment,  and  the  letter  of  the  25th  February,  1858, 
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cannot  be  held  to  haye  prevented  Messrs.  Begbie  &  Go.  from  mak- 
ing consignments  upon  special  terms  or  subject  to  particular  direc- 
tions, if  Messrs.  Forbes  &  Co.  should  think  proper  so  to  accept 
them.  This  argument  therefore  may  be  laid  out  of  the  case.  The 
real  question  in  this  case  is,  What  was  the  effect  of  the  letters 
which  were  written  and  the  bills  of  exchange  which  were  drawn 
with  reference  to  the  particular  consignments  in  question  ?  Now, 
in  the  letters  written  by  Begbie  &  Co.  to  Forbes  &  Co.  with  refer- 
ence to  each  of  these  bills,  it  is  in  terms  expressed  that  the 
bills  were  drawn  against  the  consignment,  terms  which,  as  I 
understand  their  import,  could  not  construed  otherwise  than 
as  meaning  that  the  bills  were  to  be  paid  out  of  the  proceeds 
of  the  consignments.  There  was  here  therefore,  so  far  as  Begbie 
&  Co.  are  concerned,  an  appropriation  of  these  consignments  to 
the  payment  of  the  bills,  and  the  appropriations  remaining  unre- 
voked —  an  observation  which  I  make  with  reference  to  the  case 
of  Scott  V.  Porcher  (a)  —  the  question  must,  as  it  seems  to  me, 
be  whether  the  plaintiffs  are  entitled  to  the  benefit  of  the  appro- 
priation ?  As  to  the  bills  for  12002.  and  18002.,  I  am  of  opinion 
that  they  are  so  entitled,  for  the  bills  for  these  sums  refer  to 
the  consignments  and  operate,  I  think,  as  orders  by  Begbie  &  Co 
on  Forbes  &  Co.  to  pay  the  bills  out  of  those  consignments,  and 
the  presentment  of  the  bills  by  the  plaintiffs  was  a  commu- 
nication *  to  Forbes  &  Co.  of  those  orders.  As  to  the  bill  for  *  422 
1758/.  29.  8(2.,  however,  on  considering  the  case  since  the 
argument  I  have  felt  more  doubt  than  had  at  first  occurred  to  me, 
for  as  to  this  bill  neither  the  bill  itself  nor  the  letter  transmitting 
it  to  the  plaintiffs  refers  at  all  to  the  consignment,  and  I  am  not 
prepared  to  go  the  length  of  saying  that  a  holder  of  a  bill  of 
exchange  drawn  against  a  consignment  has  a  lien  upon  the  con- 
signment where  no  communication  has  been  made  to  him  of  the 
bill  having  been  so  drawn ;  but  I  think  the  plaintiffs  have  the  lien 
claimed  by  them  as  to  this  bill  also  under  the  special  circumstances 
of  this  case,  having  regard  more  particularly  to  this  cutch  having 
been  received  by  Begbie  &  Co.  in  payment  of  property  of  the  plain- 
tiffs sold  by  them,  and  to  the  course  of  consignment  to  Forbes  & 
Co.  of  the  cutch  thus  received  by  Be^ie  &  Co.,  which  had  been 
going  on  and  was  completed  by  this  particular  consignment.    It 

(a)  3  Meriv.  6i)2. 
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maj  well  be,  as  the  Master  of  the  Rolls  has  observed,  that  Forbes 
&  Go.  were  not  bound  to  accept  the  bills,  as  thej  could  not  know 
whether  the  proceeds  of  the  consignments  would  be  sufficient  to 
meet  the  bills ;  but  the  question  is  not  whether  Forbes  &  Go.  were 
bound  to  accept  the  bills,  but  whether  the  presentment  of  the  bills 
by  the  plaintififs  was  not  sufficient  to  perfect  the  appropriation  in 
their  favour  which  had  been  already  made  by  Begbie  &  Go.,  and  I 
am  of  opinion  that  it  was. 


•  428    *  In  the  Matter  of  the  TRUSTS,  OF  SHEPPARD'S  WILL 
and  in  the  Matter  of  THE  TRUSTEE  AGT,  1850. 

1862.    November  25.    Before  the  Lords  Justices. 

Edd  (reyersing  the  decision  appealed  from),  that  a  person  who  has  a  contingent 
interest  in  a  trust  fund  has  a  locus  standi  to  present  a  petition  for  the 
appointment  of  new  trustees.' 

This  was  an  appeal  from  an  order  of  the  Master  of  the  Rolls 
dismissing  a  petition  for  the  appointment  of  new  trustees. 

William  Sheppard,  by  will  dated  26th  May,  1838,  devised  three 
houses  to  trustees  upon  trust  as  to  each  house  for  one  of  the  tes- 
tator's sons  for  life,  and  after  his  death  upon  trust  for  such  children 
of  the  son  as  should  suryive  him  and  the  issue  of  such  as  should 
have  died  in  his  lifetime  leaving  issue.  And  the  testator  declared 
that  if  any  one  of  his,  the  testator's,  sons  should  die  without  leav- 
ing issue  living  at  his  death,  then  the  trustees  should  convey  the 
house  which  had  been  given  to  that  son  for  his  life  to  all  the  chil- 
dren of  the  testator  who  should  be  living  at  the  death  of  that  son 
and  the  issue  then  living  of  such  of  the  other  children  of  the  testa- 
tor as  should  be  then  dead  leaving  issue. 

The  testator  died  in  1840,  leaving  the  three  tenants  for  life  and 
other  children.  The  trustees  never  acted,  but  had  not  disclaimed. 
Two  of  the  tenants  for  life  were  living  and  one  of  them  had  issue, 
the  third  was  believed  to  be  in  Australia,  but  had  not  been  heard 
of  for  some  years.    The  two  tenants  for  life  who  were  in  England 

>  See  Lewin  Trusts  (5th  Eng.  ed.),  612,  613 ;  Perry  TmsU,  §  282. 
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were  in  possession  of  their  respective  houses,  and  one  was  also  in 
possession  of  the  house  given  to  the  absent  tenant  for  life.  One 
of  them  was  also  the  testator's  heir-at-law. 

*In  these  circumstances  the  testator's  children,  other  *424 
than  the  tenants  for  life,  presented  a  petition  under  the 
Trustee  Act,  1850,  for  the  appointment  of  new  trustees.  The 
Master  of  the  Rolls  dismissed  the  petition  with  costs,  on  the  ground 
that  persons  having  only  contingent  interests  could  not  apply  for 
the  appointment  of  new  trustees.    The  petitioners  appealed. 

Mr,  Q-,  Lovell,  for  the  appellants.  — -  There  is  no  ground  for 
saying  that  because  a  person's  interest  is  only  contingent  he  can- 
not come  to  the  Court  to  have  it  protected.  Cole  v.  Moore,  (a) 
Ilobinson  v.  Litton,  (6)  Williams  v.  Duke  of  Bolton,  (c)  Robinson  v. 
Robinson,  (d)  Stansfield  v.  Hahergham,  (e)  Garth  v.  Cotton,  (^) 
Ross  V.  Ross.  (A)  The  Master  of  the  Rolls  relied  on  Dursley  v. 
Fitzhardinge  Berkeley,  (%)  Allan  v.  Allan,  (Je)  Earl  of  Belfast  v. 
Chichester,  (J)  and  Mitf.  Plead.;  (m)  but  they  do  not  support  the 
decision.  Sect.  37  of  the  Trustee  Act,  1850,  entitles  any  person 
^^  beneficially  interested  "  to  petition,  and  it  is  impossible  to  say 
that  persons  having  a  contingent  interest,  not  a  mere  possibility, 
are  not  beneficially  interested.  The  Master  of  the  Rolls  also 
referred  to  Davis  v.  Angel,  (n)  the  decision  in  which  was  affirmed 
by  Lord  Westbury  ;  (o)  but  the  Lord  Chancellor  rested  his  judg- 
ment on  the  difference  between  a  contingent  interest  and  a  possi- 
bility, and  did  not  approve  of  some  of  the  doctrine  laid  down  by 
the  Master  of  the  Rolls. 

Mr.  Bristowe,  for  the  tenants  for  life  and  the  trustees.  — 
The  trustees  have  not  acted,  and  do  not  wish  to  act,  *  and  are    *  425 
willing  to  disclaim ;  but  the  tenants  for  life  contend  that 
new  trustees  ought  not  to  be  appointed.     There  is  no  allegation 
that  any  thing  is  going  wrong,  the  trustees  have  no  active  duties 

(a)  Moore,  806.  (0   6  Vea.  251. 

(6)  3  Atk.  209.  Ik)  16  Ves.  180. 

(c)  3  P.  Wms.  268,  n.  (0  2  J.  &  W.  439. 

\d)  2  Ves.  229.  (m)  Page  166,  4th  ed. 


(0   10  Ves.  273.  (?0  31  Beav.  223. 

{g)  1  Dick.  188.  (o)  10  W.  R.  722. 

(A)  12  Beav.  89. 
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to  perform,  and  the  appointing  new  ones  will  only  cause  useless 
expense,  and  if  thej  are  appointed  at  all  it  ought  to  be  at  the  costs 
of  the  petitioners.  But  I  submit  that  the  interest  of  the  petition- 
ers is  too  remote  to  give  them  a  locus  standi^  and  that  the  Master 
of  the  Bolls  was  right  in  dismissing  the  petition. 

Mr,  G,  Lovelly  in  reply. 

The  Lord  Justice  Knight  Bruce.  —  In  this  case  I  think  it 
expedient  that  there  should  be  new  trustees.  I  -have  felt  some 
difSculty  as  to  the  costs ;  but,  having  regard  to  all  the  circum- 
stances, I  think  that  no  costs  should  be  given. 

The  Lord  Justice  Turner.  —  I  entirely  agree.  It  is  impossible 
to  say  that  the  petitioners  have  not  an  interest  within  the  meaning 
of  the  37th  section  of  the  Trustee  Act,  1860,  which  empowers 
"  any  person  beneficially  interested  "  to  apply  for  the  appointment 
of  new  trustees.  It  does  not,  however,  follow,  that  because  any 
person  who  has  a  beneficial  interest  may  apply  for  the  appoint- 
ment of  new  trustees,  the  Court  will  make  such  an  appointment. 
That,  under  section  82,  depends  on  the  question  whether  it  is  expe- 
dient that  they  should  be  appointed.  In  the  present  case  the  legal 
estate  has  descended  on  one  of  the  equitable  tenants  for  life,  which 
entirely  defeats  the  testator's  intention,  and  I  am  of  opinion  that 

new  trustees  ought  to  be  appointed,  and  that  there  must  be 
*  426    a  reference  to  *  Chambers  for  that  purpose.    Having  regard 

to  the  special  circumstances,  as  there  appears  to  be  no  strong 
case  for  the  appointment  of  new  trustees,  I  think  that  both  parties 
ought  to  bear  their  own  costs  up  to  the  present  time,  both  of  the 
original  petition  and  of  the  appeal. 
[330] 
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1862.    November  8, 10.    December  4.    Before  the  Lords  Justices. 

An  agreement  was  entered  into  between  F.  and  O.  that  F.  should  grant  to  O. 
a  lease  of  a  coal  wharf  at  a  certain  rent,  and  should  be  employed  throughout 
the  tenancy  at  a  salary  of  2001.  a  year,  and  a  commission  on  the  coal  sold  at 
the  wharf.  Disputes  having  arisen,  O.  filed  a  bill  against  F.  for  specific 
performance  of  the  agreement  to  grant  the  lease. 

Held,  reversing  the  decision  of  Vice-Chancellor  Wood,  that  specific  perform- 
ance could  not  be  decreed,  inasmuch  as  that  part  of  the  agreement  of  which 
the  Court  could  decree  specific  performance,  was  inseparably  connected  with 
stipulations  which  the  Court  could  not  enforce.' 

This  was  an  appeal  from  a  decree  of  Yice-Chanceller  Wood. 

The  bill  was  filed  by  John  Maude  Ogden  against  Samuel 
Fossick  and  George  Fossick  for  the  specific  performance  of  an 
agreement  on  the  part  of  the  defendant  Samuel  Fossick  to  grant  a 
lease  to  the  plaintiff  of  a  coal  wharf  called  Ashton's  Wharf,  and 
for  compelling  the  defendant  Oeorge  Fossick,  who  was  a  mortgagee 
of  the  defendant  Samuel  Fossick,  to  concur  in  the  lease. 

The  agreement  of  which  specific  performance  was  sought  was  in 
the  following  terms :  — 

^^  Memorandum  of  agreement  made  and  entered  into  this  13th 
day  of  October,  1858,  between  Samuel  Fossick,  coal  merchant,  of 
Ashton  Wharf,  Blackwall,  and  John  Maude  Ogden,  of  Sunderland. 
The  said  Samuel  Fossick  agrees  to  let  and  the  said  J.  M.  Ogden 
agrees  to  take  the  wharf  and  premises  known  as  Ashton's  Wharf 
aforesaid,  with  the  use  of  the  engine,  machinery  and  build- 
ings, at  the  yearly  rent  of  230  Z.,  the  said  J.  M.  Ogden  *to  •427 
pay  all  rates,  taxes,  and  outgoings  in  respect  of  the  said 
premises  for  the  time  he  so  is  in  possession,  under  the  following 
restrictions,  that  is  to  say,  that  the  said  J.  M.  Ogden  may  give  up 
possession  of  the  said  premises  on  giving  one  month's  notice  dur- 
ing the  first  year,  or  at  any  subsequent  year  at  one  month's  notice ; 

>  See  Firth  v.  Ridley,  33  BeaT.  516;  Sykes  v,  Dixon,  9  Ad.  &  El.  693; 
Kerr  Inj.  527-529 ;  2  Dart  V.  &  P.  (4th  £ng.  ed.)  958,  959 ;  South  Wales 
Railway  Co.  v.  Wythes,  5  De  G.,  M.  &  G.  880 ;  Blackett  v.  Bates,  L.  R.  1  Ch. 
Ap.  117. 
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and  if  after  the  first  twelve  months  of  the  said  term  the  said 
J.  M.  Ogden  should  feel  disposed  to  take  a  lease  of  the  said  prem- 
ises, he  the  said  Samuel  Fossick  hereby  agrees  to  grant  unto  the 
said  J.  M.  Ogden  a  lease  of  the  said  premises  at  the  yearly  rental 
aforesaid  for  fourteen  years,  and  a*further  term  at  the  expiration 
thereof  for  ten  years  at  the  yearly  rental  of  260Z.  per  annum,  free 
of  all  costs,  charges  and  deductions,  the  said  leases  to  contaui  all 
the  usual  covenants  for  repairs  and  the  privilege  of  abandoning 
the  same  after  six  months'  previous  notice.  And  the  said  Samuel 
Fossick  engages  his  services  to  the  said  J.  M.  Ogden  for  the  sale 
of  the  coals  and  landing  and  shipping  goods  and  generally,  in  con- 
sideration of  his  receiving  the  sum  of  200Z.  per  annum,  to  be  paid 
weekly,  for  such  services,  and  in  addition  to  such  salary  a  guaran- 
tee commission  of  10«.  per  cent  on  the  amount  of  sales  when 
remitted.  During  the  first  six  months  Mr.  Fossick  is  to  make  up 
a  cash  account  every  Monday  for  the  previous  week,  deducting  the 
cash  payments  of  that  week,  and  remit  the  balance  on  Monday 
night.  After  the  first  six  months  Mr.  Fossick  is  to  balance  and 
pay  up  cash  for  all  coals  previously  gone  out,  deducting  payments 
as  before,  and  so  continue  every  following  Monday  to  remit  cash 
for  all  coals  gone  out  (less  such  payments  during  the  previous 
week).  And  the  said  J.  M.  Ogden  agrees  to  maintain  the  said 
premises  and  buildings  and  machinery  in  as  good  condition  as 
they  now  are  during  the  time  of  his  holding.  The  said  Samuel 
Fossick  is  to  attend  to  the  business  of  the  said  J.  M.  Ogden,  and 

not  to  engage  with  any  other  person ;  and  the  said  Samuel 
*428    Fossick,   *  whilst  so  engaged,  shall  be  at  liberty  to  lead 

the  coals  sold  from  the  wharf  at  the  usual  costs  and  charges 
paid  for  such  leading,  with  the  accommodation  the  said  wharf  and 
premises  afiford  for  his  horses  and  conveyances,  or  cause  the  same 
to  be  delivered  by  carters  in  the  usual  way,  and  allowed  for  accord- 
ingly, unless  the  said  J.  M.  Ogden  prefers  to  lead  the  coals  himself, 
which  Mr.  Fossick  agrees  he  shall  be  at  liberty  to  do  at  any  time 
h  e  chooses  ;  and  the  said  Samuel  Fossick  shall  be  considered  to 
be  engaged  as  aforesaid  during  the  period  that  the  tenancy  shall 
e  xist.     And  it  is  further  agreed  that  the  rent,  taxes,  and  expenses 
of  the  said  wharf  and  premises,  shall  commence  and  be  payable 
b  y  the  said  J.  M.  Ogden  on  the  discharge  of  the  first  vessel,  and 
from  that  time  until  the  tenancy  shall  be  determined  according- to 
the  terms  herein  contained." 
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The  plaintiff  was  let  into  possession  of  the  wharf  under  the 
agreement,  and  it  appeared  that  he  laid  out  some  monej  in 
improving  it.  He  had  ever  since  he  was  let  into  possession  car- 
ried on  the  coal  trade  at  the  wharf,  an(f  he  employed  the  defendant 
Samuel  Fossick  in  the  business ;  but  some  disputes  having  arisen 
between  them,  he  filed  his  bill  for  the  specific  performance  of  the 
agreement  for  the  lease. 

Upon  the  hearing  of  the  cause,  the  Yice-Chancellor*  decreed 
specific  performance  of  the  agreement  for  the  lease,  and  directed 
the  lease  to  be  settled  in  Chambers  in  case  the  parties  differed. 
The  defendant  appealed  from  this  decree.  Upon  the  appeals  com- 
ing before  the  Lords  Justices  in  Maj,  1862,  their  Lordships 
thought  it  desirable  that  tlie  decree  should  be  proceeded  with  to 
the  extent  of  the  lease  being  settled,  in  the  hope  that  some  pro- 
visions might  be  introduced  into  it  which  would  meet  the 
views  of  both  parties;  but  the  lease,  as  settled,  *was  *429 
objected  to  by  the  defendants,  and  the  appeal,  which  had  ^ 
been  directed  to  stand  over,  now  came  on  again  to  be  disposed  of, 
along  with  the  questions  arising  as  to  the  form  of  the  lease  if  the 
plaintiff  should  be  held  entitled  to  it.  The  lease  contained  cove- 
nants embodying  the  stipulations  of  the  agreement  as  to  the 
employment  of  Samuel  Fossick  by  the  plaintiff;  and  the  great 
point  of  contention  was,  whether  the  proviso  for  re-5ntry  ought  to 
extend  to  breaches  of  these  conditions  on  the  part  of  the  plaintiff. 

Mr.  RoUj  Mr.  William  James ,  and  Mr.  Marten  ^  for  the  plaintiff. 
—  The  general  principles  on  which  leases  are  settled  by  the  Court, 
as  regards  provisos  for  re-entry,  are  shown  in  Church  v. 
Brown,  (a)  BlakesUy  v.  Whieldon,  (6)  Chambers'  Landlord  and 
Tenant,  (c)  Sugden  on  Powers,  (d)  The  lease  is  settled  in  a  fair 
and  equitable  way,  for  a  Court  of  Equity  does  not  favour  forfeiture. 
These  covenants  raise  questions  of  construction,  and  it  is  more 
proper  that  the  lessor  should  be  left  to  his  remedy  by  damages, 
than  that  the  construction  should  in  every  case  be  determined  at 
peril  of  forfeiture.  Damages  will  be  a  full  compensation,  and 
there  ought  not  to  be  forfeiture  except  for  non-payment  of  rent. 

Sir  H.  M.  Caima  and  Mr.  Roxburgh,  for  Samuel  Fossick,  and 

(a)  16  Vea.  263,  266,  267,  268.  (c)  Page  446. 

(6)  1  Hare,  176.  (d)  Page  818,  8th  ed. 
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Mr.  CUffard  and  Mr.  Faher,  for  the  mortgagee  George  Fossick.  — 
The  bill  ought  to  have  been  dismissed.  A  sale  in  consideration  of 
a  covenant  to  render  services  may  be  enforced  by  the  Court,  but  a 

sale  in  consideration  of  services  being  rendered  cannot,  for 
*480    the  Court  canncft  see  to  their  *  being  rendered.     0-ervais 

V.  Edward9j  (a)  Stacker  v.  Wedderhum^  (6)  HMb  ▼. 
(7roH,  (c)  Johnson  v.  Shrewsbury  ^  Birmingham  Railway  Com- 
pany,  (d)  Pickering  v.  Bishop  of  Ely.  (e)  The  Vice-Chancellor 
recognized  this  principle,  but  distinguished  the  case  on  the  ground 
that  the  stipulation  as  to  services  was  independent.  Yet  the  lease 
contains  covenants  relating  to  them,  so  that  the  lease  is  at 
variance  with  the  judgment.  The  connection  of  the  two  parts  of 
the  agreement  is  in  fact  plain,  and  the  case  is  not  one  in  which  the 
Court  can  interfere ;  but  if  a  lease  is  decreed,  the  proviso  for 
re-entry  ought  to  extend  to  breaches  of  any  of  the  covenants  by 
the  plaintiff. 

Mr.  Rolty  in  reply. — We  say  that  we  are  entitled  to  a  lease 
not  containing  any  reference  to  the  services,  they  forming  the 
matter  of  a  separate  contract.  We  do  not  however  object  to 
the  covenants  relating  to  them.  The  Vice-Chancellor's  view  at 
the  hearing  was,  that  the  agreements  were  as  distinct  as  if  they 
had  been  written  on  separate  papers,  and  that  one  was  not  the 
consideration  for  the  other.  The  contract  has  to  a  great  extent 
been  performed,  and  the  parties  cannot  be  replaced  in  their  origi- 
nal positions.  There  is  no  adequate  remedy  at  law,  and  the  Court 
will  not  allow  the  defendant  to  escape  from  his  equitable  obliga- 
tions. There  is  nothing  in  the  agreements  being  contained  in  the 
same  paper,  and  the  stipulation  as  to  services  is  not  a  condition 
precedent  to  the  granting  the  lease.  Oreen  v.  Low,  (^)  Fennings 
V.  Bumpheryy  (A)  Croome  v.  Lediardj  (t)  Davenport 
•481  V.  Whitmore,  (Jc)  *  CHbson  v.  0-oldsmidj  (/)  Crouch  v. 
Waller,  (m)  The  defendant  must  be  taken  to  have  been 
content  to  rely  on  an  agreement  about  the  services,  otherwise  how 

(a)  2  Dru.  &  War.  80 ;  1  Con.  &  Law.  242. 
(&)  3  K.  &  J.  893.  (h)  4  BeaT.  1. 

(c)  2Pliill.  60.  (t)  2Myl.  &K.  251. 

(d)  8  De  G..  M.  &  G.  9U.  (k)  2  Myl.  &  Cr.  177. 

(«)  2  Y.  &  C.  C.  C.  249.  (0  6  De  G.,  M.  &  G.  767. 

Ig)  22  Beav.  626.  (m)  4  De  G.  &  J.  802. 
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was  a  lease  ever  to  be  granted  at  all  7  The  part  of  the  agreement 
which  related  to  services  required  nothing  to  perfect  it ;  we  come 
to  enforce  a  specific  performance  of  the  only  part  of  the  agreement 
which  is  not  complete.  The  proviso  for  re-entry  ought  not  to 
relate  to  the  performance  of  covenants  not  relating  to  the  subject- 
matter  of  the  demise.  Immley  v.  Wagner  (a)  shows  that  the 
Court  will  compel  a  person  to  observe  his  part  of  an  agreement, 
though  the  agreement  is  one  of  which  the  Court  cannot  enforce 
every  part. 

Judgment  reserved. 

December  4. 

The  Lord  Justice  Knight  Bruce.  —  This  case  has  been  twice 
before  us,  and  on  the  latter  occasion  we  had  the  advantage  of 
knowing  what  are  the  form  and  terms  and  provisions  which  the 
Vice-Chancellor  Wood  has  thought  to  be  the  proper  form  and 
terms  and  provisions  of  the  lease  which  by  his  decree  in  the  cause 
—  the  decree  under  appeal,  ordering  specific  performance  by  each 
of  the  appellants  (wholly  or  in  part)  of  the  agreement  of  13tli 
October,  1858,  set  forth  in  the  bill  —  he  has  directed  them  to  exe- 
cute to  the  plaintiff. 

It  is  contended  by  the  appellants  that  the  case  is  one  in  which 
from  the  nature  of  the  agreement  the  remedy  of  specific  perform- 
ance ought,  according  to  the  principles  and  course  of  the  Court  of 
Chancery,  to  be  refused.  If  they  are  so  far  right  we  ought 
I  suppose  to  dismiss  the  bill.  *  It  has  been  suggested  on  *  432 
ibe  plaintiff's  behalf  that  the  agreement  may  be  treated 
substantially  as  divided  or  divisible  into  two  contracts,  of  one  at 
least  of  which  it  is  said  that  there  cannot  be  any  good  objection  to 
decreeing  specific  performance,  whatever  may  be  the  correct  view 
of  the  other.  My  opinion,  however,  is  not  so.  I  think  that  all 
the  stipulations  of  the  instrument  must  be  considered  together, 
that  the  contract  should  be  treated  as  one  single  entire  contract, 
and  that  its  stipulations  as  to  the  employment  of  the  appellant 
Samuel  Fossick  by  the  plaintiff  and  the  services  to  be  rendered  tQ 
him  by  that  appellant  are  a  material  and  very  important  part  of  it. 
Thus  viewing  the  document,  there  appears  to  me  here  no  title  to 
specific  performance. 

(o)  1  De  6.,  M«  &  6.  604  [note  (2)] . 
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It  has  been  said  that  what  the  respondent  sought  and  seeks  is 
not  a  decree  for  the  performance  of  any  service,  but  it  is  a  decree 
that  the  appellant  execute  a  lease  containing  certain  covenants 
including  a  covenant  for  the  performance  of  certain  services  by  the 
appellant  Samuel  Fossick.  This,  however,  seems  to  me  to  make 
no  difference  for  any  present  purpose.  Nor  is  it,  as  I  conceive, 
material  that  the  agreement  has  been  in  part  performed  on  each 
or  either  side,  or  that  there  has  been  expenditure  made  or  any  act 
done  by  the  plaintiff  on  the  faith  of  it,  a  position  which  it  is  not 
necessary  to  support  by  the  authority  of  Eirk  v.  The  Bromley 
Union,  (a)  I  assume  the  case  of  Lamley  v.  Wagner  to  have  been 
correctly  decided ;  but  it  does  not  in  my  judgment  assist  the 
plaintiff.  Nor  if  the  services  agreed  to  be  rendered  to  him  by  the 
appellant  Samuel  Fossick  had  been  defined  by  the  agreement,  that 
is  to  say,  if  the  expression  ^^  and  generally "  had  been  omitted, 
should  I  have  thought  the  contract  one  within  the  equitable 
*433  *  jurisdiction  of  specific  performance.  But  the  presence  of 
that  phrase  seems  to  me  of  itself  enough  to  render  the  dis- 
missal of  the  bill  proper.  I  think,  however,  not  merely  from  the 
great  weight  of  the  opinion  of  the  eminent  judge  from  whom  I  find 
myself  differing,  but  from  the  nature  of  the  dispute  also,  that 
there  should  be  no  costs,  and  that  the  dismissal  should  be  without 
prejudice  to  any  action  that  may  be  brought. 

It  may  be  as  well  to  add  that  whether  the  agreement  of  13th 
October,  1868,  according  to  its  true  construction,  provides  or  does 
not  provide  for  the  execution  or  signature  thereafter  by  any  person 
of  any  instrument  containing  any  covenant  for  or  as  to  the  employ- 
ment or  service  of  the  appellant  Samuel  Fossick  or  any  stipulation 
upon  either  subject,  I  have  not  intended  to  express  or  intimate  any 
opinion.  And  also  upon  the  disputed  question  whether,  on  the 
supposition  of  the  decree  being  substantially  right,  the  draft  lease 
settled  in  the  Vice-Chancellor's  Chambers  at  which,  with  the 
assent  of  the  counsel  on  each  side,  we  looked,  is  in  all  respects 
right,  I  prefer  not  saying  any  thing. 

The  Lord  Justice  Tubneb,  after  stating  the  facts,  proceeded  as 
follows :  — 

The  first  question  must  of  course  be  whether  the  appeal  is  weU- 

(a)  2  PhiU.  J540. 
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founded,  whether  the  plaintiff  was  entitled  to  the  decree  for 
specific  performance  which  has  been  made  in  his  favour.     It  is 
objected  to  this  decree  that  the  agreement  of  which  the  specific 
performance  is  decreed,  so  far  as  respects  tlie  lease,  contains  other 
terms  and  provisions  as  to  the  service  and  employment  of   the 
defendant  Samuel  Fossick,  the  specific  performance  of  which  can- 
not be  enforced  by  this  Court,  and  that  the  Court  being 
unable  to  carry  into  effect  the  whole  agreement  *  ought    *484 
not  to  have  decreed  the  specific  performance  of  part  of  it. 
That  there  are  terms  and  provisions  in  this  agreement  which  the 
Court  cannot  enforce  is  clear  beyond  all  doubt.    The  Court  can- 
not for  instance  decree  the  plaintiff  to  carry  on  the  business,  the 
carrying  on  of  which  is  essential  to  the  complete  performance  of 
the  entire  agreement.     It  is  scarcely  less  clear,  that  it  is  not 
according  to  the  general  course  of  the  Court  to  decree  the  specific 
performance  of  part  of  an  agreement  when  there  are  other  terms 
of  the  same  agreement  which  it  is  beyond  its  power  to  enforce. 
The  cases  cited  for  the  respondents  are  decisive  upon  this  point, 
following  tlie  ordinary  principle  that  the  aim  and  object  of  the 
Court  is  to  do  complete  justice.     Cases,  however,  were  cited  in 
the  course  of  the  argument  on  the  part  of  the  plaintiff  ia  which 
the  Court  has  decreed  the  specific  performance  of  part  of  an 
agreement,  although  the  specific  performance  of  other  parts  of  the 
same  agreement  could  not  be  decreed.     All  those  cases,  however, 
were  cases  in  which  the  parts  of    the  agreement  which  were 
enforced  were,  or  at  all  events  were  considered  by  the  Court  to  be, 
independent  of  the  other  parts  of  the  agreement  which  could  not 
be  enforced.     The  cases  of  injunctions  upon  negative  covenants 
in  executory  agreements  were  also  referred  to  in  the  course  of  the 
argument  on  the  part  of  the  plaintiff  as  instances  of  the  Court 
enforcing  part  of  an  agreement  when  it  had  no  power  to  enforce 
the  other  parts  of  the  same  agreement ;  but  those  cases  rest  upon 
the  jurisdiction  of  the  Court  by  way  of  injunction  founded  in 
irreparable  injury,  and  it  is  one  thing  for  the  Court  to  interfere 
in  such  a  case  by  way  of  injunction  upon  an  agreement,  whether 
executed  or  executors,  and  another  thing  for  the  Court  to  proceed 
in  the  same  manner  or  to  the  same  extent  when  acting  in  the 
exercise  of  a  jurisdiction  resting  on  wholly  different  considerations. 
The  cases  therefore  which  were  cited  and  referred  to  on  the 
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*  435    •  part  of  the  plaintiff  do  not  seem  to  me  to  affect  the  pres- 

ent case  or  the  cases  which  were  relied  on  upon  the  part 
of  the  respondents,  except  to  this  extent :  that  the  Court,  when 
called  upon  specifically  to  perform  part  of  an  agreement  the  whole 
of  which  cannot  be  specifically  performed,  is  bound  to  see  that  the 
part  which  cannot  be  specifically  performed  is  independent  of  that 
which  it  is  called  upon  to  perform.  -It  is  by  this  test  the  case 
before  us  must,  in  my  opinion,  be  tried,  and  trying  it  by  that  test 
I  am  of  opinion  that  a  specific  performance  of  the  agreement  for  a 
lease  ought  not  in  this  case  to  have  been  decreed.  I  think  that  by 
this  agreement  the  lease  and  the  employment  of  the  defendant 
Samuel  Fossick  are  and  were  meant  to  be  wedded  together,  that 
the  obligations  on  the  one  side  and  on  the  otlier  are  and  were 
meant  to  be,  as  expressed  by  Lord  St.  Leonards  in  Lumley  v. 
Wagner^  correlative  obligations.  Both  the  terms  of  the  agreement 
and  the  circumstances  of  the  case  seem  to  me  to  prove  this.  It 
may  be  said  that  the  purpose  of  tlie  agreement  may^  be  affected  by 
covenants  to  be  contained  in  the  lease  for  the  employment  of  the 
defendant  Samuel  Fossick  according  to  the  agreement  and  by  a 
general  proviso  for  re-entry;  but,  looking  to  the  terms  of  the 
agreement  and  the  facts  of  the  case,  I  cannot  doubt  that  one  pur- 
pose of  this  agreement  as  to  tlie  employment  of  the  defendant 
Samuel  Fossick,  was  this  :  that  he  might  continue  his  connection 
with  the  business  and  be  in  a  condition  to  resume  it  upon  the 
determination  of  tlie  lease  without  being  exposed  to  the  peril  of 
its  having  been  in  the  mean  time  diverted  into  other  channels ; 
and  in  this  respect  at  least,  if  not  in  other  respects,  this  mode  of 
carrying  the  agreement  into  effect  would  not  avail  for  the  benefit 
of  tlie  defendant  Samuel  Fossick.  He  would  be  driven  to  his 
remedy  at  law  for  recovering  the  possession,  and  in  the  mean  time 

the  business  might  be  broken  up  or  diverted.     It  was  con- 

*  436    tended  *  for  the  plaintiff  that  the  defendants  ought  to  be 

left  to  their  remedy  at  law  for  breach  of  the  agreement  or 
of  the  covenants  to  be  contained  in  the  lease,  but  what  has  been 
already  said  applies  also  to  this  view  of  the  case.  Reliance  was 
placed  on  the  part  of  the  plaintiff  on  the  expenditure  upon  and 
improvement  of  the  wharf,  but  we  cannot  alter  the  agreement  upon 
those  grounds.  It  is  asked  by  the  bill  that  this  Court  should 
award  tlie  damages,  but,  having  regard  to  the  nature  of  the  case 
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and  the  possibility  of  there  being  cross-actions  I  think  this  matter 
had  better  be  left  to  a  Court  of  Law. .  For  these  reasons  my  opin- 
ion is  that  this  bill  must  be  dismissed,  but  I  fiilly  agree  that  it 
ought  to  be  dismissed  without  costs. 


LUCAS  V.  WILLIAMS.    (No.  1.) 

1862.    June  5.    Before  the  Lords  Justices. 

Where  an  executor  had  continued  the  testator^s  business  in  pursuance  of  the 
will,  and  had  in  so  doing,  and  according  to  the  ordinary  course  of  business 
pursued  by  the  testator,  given  a  promissory  note  for  goods  supplied  to  the 
testator  himself:  Held^  that  the  executor  could  not  obtain,  in  a  creditor's 
suit  for  the  administration  of  the  testator's  estate,  an  injunction  to  restrain 
the  creditor  to  whom  the  promissory  note  had  been  given  from  proceeding 
upon  it  at  law,  although  there  might  have  been  an  understanding  that  the 
executor  was  not  to  be  personally  liable,  and  that  the  creditor  was  to  look 
only  to  the  testator's  assets  for  payment,  and  although  the  money  produced 
by  the  executor's  trading  had  been  paid  into  Court  under  an  order  in  the 
suit.  Such  relief,  if  to  be  obtained,  must  be  sought  in  a  distinct  suit.  An 
order  for  an  injunction  granted  in  the  administration  suit  was  thereupon 
on  appeal  discharged  and  with  costs  both  below  and  upon  the  appeal.* 

This  was  an  appeal  from  an  injunction  granted  by  Vice-Chan- 
cellor  Stuart  in  an  administration  suit,  restraining  the  appellant 
after  a  decree  from  issuing  execution  on  a  judgment  which  he  had 
obtained  against  an  executor. 

The  testator  James  Williams  by  his  will  gave  all  his  real  and 
personal  estate  to  his  brother  William  Williams,  upon  trust  to 
carry  on  the  testator's  trade,  until  the  testator's  nephew  James 
Williams  should  attain  the  age  of  twenty-five  years ;  and 
the  testator  appointed  his  *  widow,  his  brother  and  the  *437 
nephew  executrix  and  executors.  The  testator  died  on 
the  17th  of  August,  1860,  and  the  brother  carried  on  the  business 
under  the  same  name  of  "  James  Williams  &  Co."  for  a  few  weeks, 
and,  according  to  the  course  of  business  pursued  by  the  testator, 
gave  promissory  notes  for  tlie  goods  supplied  for  the  purposes  of 
the  trade,  signing  them  ^^per  pro  James  Williams  &  Co.,  Wm. 
Williams." 

>  See  Kerr  Inj.  113. 
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In  November,  1860,  a  decree  was  made  in  the  above  suit,  which 
was  instituted  by  a  creditor  for  the  administration  of  the  testator's 
estate  and  the  appointment  of  a  receiver,  and  by  an  order  made  in 
the  suit  on  the  29th  of  May,  1861,  William  Williams  was  ordered 
to  pay  and  deliver  the  moneys,  bills,  and  securities  in  his  hands  to 
the  receiver,  and  the  receiver  was  directed  to  collect  and  get  in 
the  amounts  due  in  respect  of  the  business  carried  on  by  William 
Williams,  and  thereout  to  pay  for  the  goods  supplied  to  him,  and 
any  of  the  parties  were  to  be  at  liberty  to  apply  with  respect  to  any 
claims  against  the  executors  with  reference  to  trading  since  the 
death  of  the  testator. 

In  March,  1862,  the  appellant  Thomas  Alcock  commenced  an 
an  action  against  the  testator's  brother  on  a  promissory  note  given 
by  him  in  the  above  form  in  payment  of  goods  sold  and  delivered 
to  the  testator  himself.  Tlie  defendant  suffered  judgment  to  go 
by  default,  and  moved  in  the  suit  for  an  injunction  to  restrain 
execution,  stating  by  his  affidavit  in  support  of  the  application  that 
the  promissory  note  was  received  on  the  understanding  that  the 
creditor  was  to  look  only  to  the  testator's  assets. 

The  Vice-Chancellor  thought  the  case  within  the  authority  of 
Dyer  v.  Kearslej/y  Qa)  and  granted  the  injunction.  The  creditor 
appealed. 

*  438        *  Mr.  Greene  and  Mr.  F.  T.  White,  for  Mr.  Alcock  the 

judgment  creditor,  supported  the  appeal. 

Mr.  Craig  and  Mr.  Q-.  Lovelly  for  Mr.  William  Williams  the 
executor. 

Mr.  Bacon  and  Mr.  Archibald  Smith  were  for  the  plaintiff  in 
the  administration  suit. 

The  Lord  Justice  Benight  Bruce.  —  In  this  case  Mr.  Alcock 
has  obtained  a  judgment  at  law  gainst  Mr.  William  Williams,  in 
which  the  defendant  at  law  was  sued  in  his  own  right.  Unde^*  this 
judgment  at  law  the  plaintiff  at  law  has  a  right  to  pursue  Mr.  Wil- 
liam Williams  personally  without  any  reference  to  assets,  or  to  his 
character  as  executor.    He  has  a  right  to  take  Mr.  William  Wil- 

(a)  2  Meriv.  4S2. 
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liams's  goods,  if  he  can  find  them,  in  satisfaction  of  hil^  debt  and 
costs.  It  is  possible  that  the  defendant  at  law  may  have  some 
equity  against  the  action.  If  so,  he  must  obtain  an  injunction  to 
restrain  proceedings  at  law  in  the  usual  way,  by  instituting  a  suit 
for  that  purpose  as  other  men  do.  He  has  come  here,  not  with  a 
suit  of  his  own,  not  with  a  suit  against  Mr.  Alcock,  but  by  a  motion 
against  Mr.  Alcock  in  a  suit  for  administering  the  assets  of  a  per- 
son of  whom  the  defendant  at  law  is  executor.  He  says,  that 
there  was  a  decree  or  order  for  the  administration  of  assets,  which 
assets  are  bound  to  indemnify  him  the  defendant  at  law  from  the 
consequence  of  the  action,  and  that  therefore  the  plaintiff  at  law 
ought  to  be  prohibited  from  proceeding  against  the  defendant  at 
law  personally,  and  ought  to  prove  in  the  suit.  This  is  an  argu- 
ment which  I  am  unable  to  follow.  I  do  not  think  that  it 
can  be  sustained  by  any  *  principle  of  equity.  The  injuno-  *  439 
tion  ought  not  to  remain.  If  there  is  any  equity  against 
Mr.  Alcock  it  must  be  established  in  the  ordinary  way.  Mr.  Alcock 
must  have  his  costs  both  here  and  in  the  Court  below. 

The  Lord  Justice  Turner.  —  I  am  of  the  same  opinion. 

Order  discharged  accordingly. 


LUCAS  V.  WILLIAMS.  (No.  2.) 

1862.    June  17.    Before  the  Lords  Justices. 

An  executor  who,  in  winding  up  the  testator^s  affairs,  and  acting  in  pursuance 
of  the  will,  and  according  to  the  testator^s  course  of  business,  gave  a  promis- 
sory note  for  a  trade  debt  of  the  testator^s :  Hdd,  not  entitled  to  be  indem- 
nified in  full  in  respect  of  the  promissory  note  out  of  the  testator^s  estate, 
which  was  insufficient  to  pay  his  debts.^ 


^  But  in  Massachusetts,  when  an  executor  or  administrator  within  a  year 
from  his  appointment  pays  a  debt  in  full,  supposing  the  estate  solvent,  which 
afterward  proves  to  be  insolvent,  he  mav  recover  back  the  excess  of  such  pay- 
ment over  the  creditor's  proper  proportion,  in  an  action  for  money  paid  &c. 
Walker  v.  Hill.  17  Mass.  380;  Walker  o.  Bradley,  8  Pick.  2GI ;  Bliss  o.  Lee, 
17  Pick.  83 ;  Heard  v.  Drake,  4  Gray,  614. 
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This  was  an  application  on  behalf  of  Mr.  William  Williams,  the 
executor  mentioned  in  the  last  case,  and  brought  before  their 
Lordships  originally  on  notice  to  the  plaintiff,  that  the  applicant 
might  be  ordered  to  be  indemnified  out  of  the  testator's  assets 
against  all  personal  liability  in  respect  of  the  promissory  note 
mentioned  in  the  last  case,  tkud  the  other  notes  given  by  the  brother 
to  creditors  of  the  testator  in  the  coarse  of  carrying  on  the  testa- 
tor's business,  as  stated  in  the  last  case. 

Mr.  Craig  and  Mr,  Q-.  Lovellj  in  support  of  the  application.  — 
The  applicant,  having  in  the  course  of  winding  up  the  trust  estate 
to  the  best  advantage  for  the  creditors  incurred  liability,  is  entitled 
to  be  indemnified  out  of  the  trust  fund. 

Mr.  A.  Smith  and  Mr.  Kemplayj  for  the  plaintiff,  opposed 
*  440    the  motion*  and  contended  that  the  testator's  *  estate  being 
insufficient  for  the  payment  of  his  debts,  the  executor  could 
not  claim  indemnity  for  payment  in  full. 

Their  Lordships  held  that  the  executor  was  bound  to  have  ascer^ 
tained  the  state  of  the  assets  before  giving  the  notes,  and  could 
not  claim  indemnity  against  the  consequences  of  his  own  neglect, 
or  stand  in  a  higher  position  as  against  the  estate  than  the  cred- 
itors to  whom  he  had  given  the  notes. 

Motion  refused  with  costs. 
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DAVENPORT  v.  JEPSON. 

1862.    December  11,  12,  18,  15,  16,  17.    Before  the  Lords  Justicbs. 

Per  the  Lord  Justice  Turner.  Where  there  has  been  long  and  quiet  enjoy- 
ment under  a  patent  the  Court  will  not  refuse  an  interlocutory  injunction  to 
restrain  infringement  of  it  merely  on  the  ground  that  the  defendant,  if  ulti- 
mately successful,  will  have  been  more  injured  by  its  being  granted  than  the 
plaintiff,  if  ultimately  successful,  will  have  been  by  ita  having  been  refused.* 

This  was  a  motion  by  the  defendants  to  discharge  an  injunction,' 
granted  by  Vice-Chancellor  Wood  before  the  hearing,  to  restrain 
the  defendant  from  infringing  the  plaintiffs'  patent,  which  was  for 
machinery  used  in  the  manufacture  of  chenille. 

The  patent  was  granted  on  13th  November,  1851,  and  the  plain- 
tiffs Davenport  and  Gramond  had  quiet  enjoyment  under  it  till 
1860,  in  which  year,  believing  that  the  chenille  made  and  sold  by 
several  manufacturers  was  made  by  some  process  which  infringed 
their  patent,  they  gave  them  a  notice  warning  them  against  infringe- 
ment and  commenced  an  action  against  Rickards,  one  of  the  sup- 
posed infringers.  The  plaintiffs  in  1862  obtained  judgment  in 
this  action,  and  then  filed  their  bill  against  Jepson  the 
present  defendant,  who  was  employing  *  ninety  workmen  in  *  441 
this  manufacture,  to  restrain  him  from  infringing  the  patent. 

Vice-Chancellor  Wood  on  5th  December,  1862,  granted  an 
injunction  on  motion  to  restrain  the  defendant  from  using  the 
patented  invention  or  any  counterfeit  or  colourable  imitation  there- 
of in  manner  thereinafter  mentioned,  namely,  from  selling  the 
patent  article  or  any  colourable  imitation  thereof  after  that  day, 
and  from  manufacturing  the  article  after  12th  December  till  the 
hearing  or  further  order.  The  defendant  moved  by  way  of  appeal 
to  discharge  this  order. 

Mr.  Rolty  Mr,  Karslake^  and  Mr.  Astoriy  for  the  appeal  motion. 
—  An  interlocutory  injunction  ought  not  to  have  been  granted. 
Injunctions  on  motion  are  granted  only  in  order  to  prevent  irrepar- 

*  See  Dyer  v.  Taylor,  8  De  6.,  F.  &  J.  473,  and  cases  in  note  (1)  ;  2  Dan. 
Ch.  Pr.  (4th  Am.  ed.)  1640,  notes  (2)  and  (3) ;  Duncan  v.  Hayes,  7  C.  £. 
Green,  25,  28. 
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able  mischief.  Here  there  Tvill  be  no  irreparable  damage  to  the 
plaintiffs  if  the  injunction  is  refused,  but  there  will  to  the  defend- 
ant if  it  is  granted,  for  his  trade  will  be  wholly  stopped  and  his 
workmen  turned  adrift.  Under  25  &  26  Vict.  c.  42  (Rolfs  Act,) 
the  whole  case  must  be  tried  here,  and  the  matter  stands  on  a  very 
different  footing  from  that  on  which  it  would  have  stood  under  the 
old  practice,  when  there  had  to  be  a  trial  in  a  Court  of  Law,  which 
this  Court  could  not  expedite.  Then  on  the  merits  we  contend 
that  the  patent  is  void  for  vagueness,  for  want  of  novelty,  and 
because  goods  made  according  to  the  patent  process  were  sold 
before  the  patent  was  obtained.  In  the  action  Rickards  did  not 
adduce  the  evidence,  which  we  now  have,  that  chenille  had  been 
made  by  different  persons  by  machinery  before  the  date  of  tlie 
patent.  So  we  cannot  be  concluded  by  that  action.  We  say, 
moreover,  that,  supposing  the  patent  valid,  our  machinery  is  no 
infringement  of  it. 

*  442  *  Mr.  WiUcock^  Mr,  Hardy ^  and  Mr.  Webster,  for  the  plain- 
tiffs. —  The  general  rule  is,  that  where  there  has  been  enjoy- 
ment under  a  patent  for  a  number  of  years  an  injunction  will  be 
granted  on  motion.  Hindmarch,  (a)  Harmer  v.  Plane,  (ft)  Here 
there  has  not  only  been  long  enjoyment,  but  a  judgment  at  law.  The 
question  of  comparative  injury  in  granting  or  withholding  an  injunc- 
tion has  never  been  introduced  into  patent  cases,  and  if  it  is  to  be 
introduced  it  will  not  tell  against  the  plaintiffs,  who  would  suffer 
irreparable  injury  by  the  refusal  of  an  injunction,  as  everybody 
would  thus  be  left  at  liberty  to  infringe  their  patent  until  the  hear- 
ing. The  objections  of  vagueness  and  want  of  novelty  cannot  be 
entertained  on  the  present  occasion  after  long  enjoyment  and  a 
judgment  at  law,  and  the  evidence  does  not  support  the  point  that 
goods  made  according  to  the  patent  process  were  sold  before  the 
patent  was  obtained.  The  machine  used  by  the  defendant  is  sub- 
stantially the  same  as  that  used  by  Rickards,  which  has  been 
decided  to  be  an  infringement. 

Mr,  Rolty  in  reply.  —  It  is  not  of  course  to  grant  an  injunction 
because  the  patent  is  old,  and  regard  must  be  had  to  the  fact  that 
now  the  trial  can  be  expedited,  so  that  refusing  an  injunction  will 

(a)  Page  314.  (b)  U  Yea.  130. 
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do  little  harm  to  the  plaintiffs,  while  granting  one  would  ruin  the 
defendant.    Neihon  v.  Thompson,  (a) 

The  Lord  Justice  Knight  Bruce.  —  In  the  year  1851,  letters- 
patent  were  granted  to  certain  persons  for  improvements  in 
the  manufacture  of  *  chenille  and  other  piled  fabrics.     It    *443 
appears  that  there  was  a  substantial  enjoyment  of  the  patent 
riglit  for  several  years.     In  the  latter  part  of  the  year  1860,  the 
persons  interested  in  the  patent,  suspecting  that  the  patent  was 
being  infringed  by  several  persons  of  whom  the  present  defendant 
was  one,  determined  to  take  proceedings,  and  in  October,  1860, 
gave  notice  to  the  supposed  infringers,  including  the  defendant, 
stating  what  the  patentees  supposed  to  be  going  on,  and  prohibit- 
ing the  infringement  of  the  patent.     Proceedings  were  not  taken 
against  the  defendant,  but  against  another  person  named  Rickards, 
and  an  action  against  him  was  actively  prosecuted  and  actively 
defended.    At  last  it  was  brought  to  a  termination,  and  after  con- 
siderable litigation  and  opposition  the  patentees  obtained  judgment, 
—  a  judgment  establishing,  as  between  the  parties,  the  validity  of 
the  patent  and  the  fact  of  its  having  been  infringed.    As  to  the 
validity  of  the  patent  some  difficulty  was  felt  by  some  of  the 
Judges,  but  this  did  not  prevent  the  plaintiffs  from  obtaining  judg- 
ment.   The  present  defendant  was  not  a  party  to  that  action 
directly  or  indirectly,  though  probably  he  watched  it  and  wished 
the  defendant  well.     The  judgment,  however,  must  have  that  effect 
against  persons  not  parties  which  is  always  allowed  in  patent  cases. 
After  the  attion  had  been  concluded,  the  bill  in  this  cause  was 
filed  against  the  defendant  Mr.  Jepson,  who  had  received  notice  as 
I  have  said  in  October,  1860,  of  the  plaintiffs'  grounds  of  com- 
plaint.   Notice  of  motion  for  an  injunction  was  given,  and  both 
sides  entered  into  evidence,  of   which  there  is  a  considerable 
quantity.     The  motion  thus  opposed,  supported  by  evidence  and 
met  by  evidence,  was  heard  before  the  Vice-Chancellor  Sir  Wiluam 
Page  Wood  in  the  present  month,  and  after  a  full  hearing,  not- 
withstanding the  strenuous  and  able  arguments  on  behalf  of  the 
defendant,  his  Honor  granted  an  injunction  to  restrain  the 
defendant  from  *  selling  after  that  day  any  articles  made  in    *  444 
infringement  of  the  patent,  and  from  manufacturing  any 
such  articles  after  the  12th  of  December  until  the  hearing  or 

(a)  1  Webst.  275. 

[846] 


*  444  CASES  IN   CHANCERT. 

further  order.  The  matter  here  has  been  argued  ably  and  strenu- 
ously, and  with  a  great  body  of  evidence.  We  cannot  forget  the 
Act  forbidding  the  Court  to  direct  an  action,  nor  that  when  the  case 
comes  on  for  hearing  it  can  hardly  be  argued  more  fully  ;  still  I 
agree  that  the  defendant  is  entitled  to  have  this  treated  as  being  a 
mere  interlocutory  application. 

The  defendant  contends  that  the  patent  is  void.  Against  this 
contention  we  cannot  but  set  the  age  of  the  patent  which  is  now 
in  its  twelfth  year,  the  enjoyment  under  it,  and  the  judgment  at 
law  in  its  favour,  if  I  may  so  term  it.  The  action  was  adversely 
contested  and  fairly  tried,  and  in  such  a  state  of  things  it  needs  a 
strong  case  to  induce  this  Court  to  say  that  the  patent  is  bad,  for 
every  presumption  is  in  its  favour.  It  is,  however,  the  duty  of  the 
Court  to  weigh  the  evidence,  and  the  result  is  rather  to  convince 
me  of  the  propriety  of  the  jjudgment  at  law  than  the  reverse,  to 
convince  me  that,  independently  of  lapse  of  time  and  enjoyment, 
the  patent  is  good.  It  is  true  that  a  line  was  taken  here  which 
was  not  taken,  or  only  slightly  touched  upon,  at  law,  viz.,  that 
there  had  been  a  manufacture  and  sale  by  the  inventor  before  he 
obtained  his  patent,  which,  it  is  said,  is  by  itself  enough  to  invali- 
date it.  It  is  not  necessary  to  consider  minutely  the  evidence 
which  has  been  entered  into,  for  the  cause  has  to  be  heard  ;  but, 
after  giving  the  best  attention  I  can  to  the  evidence  before  us,  I 
think  that  the  evidence  in  favour  of  the  patent  preponderates ;  so, 
without  saying  what  ought  to  be  done  at  the  hearing,  I  think  we 

must  on  the  present  occasion  treat  the  patent  as  good. 
«  445       « Then,  as  to  the   fact  of  infringement,  I  am  satisfied 

that  if  what  Bickards  did  was  an  infringement,  what  the 
defendants  have  done  is  one.  It  was  decided  in  the  action  that 
Bickards  had  infringed  the  patent,  and  so  far  as  I  can  judge  it  was 
rightly  so  decided.  The  question  of  infringement  will,  however,  be 
open  to  the  defendant  at  the  hearing. 

An  ingenious  argument  was  addressed  to  us  on  the  particular 
combinations  of  machinery  which  were  claimed  by  the  plaintiffs 
on  the  one  hand  and  used  by  the  defendant  on  the  other  hand,  and 
it  was  said  that,  assuming  the  .validity  of  the  patent,  the  defend- 
ant, notwithstanding  the  language  of  the  specification,  might  use 
his  particular  combinations.  I  have  considered  this,  and,  what- 
ever may  be  the  case  at  the  hearing,  I  am  of  opinion  that  on  the 
present  evidence  the  case  of  the  plaintiff  preponderates. 
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I  am  of  opinion,  then,  that  for  every  present  purpose  we  most 
consider  that  this  is  a  valid  patent  which  has  been  infringed  by  the 
defendant.  Therefore,  according  to  the  settled  practice  of  the 
Court,  which  has  not  been  altered  by  the  late  Act,  there  is  a  case 
for  an  injunction.  It  has  been  urged  that  more  mischief  will  be 
done  by  an  erroneous  decision  in  favour  of  the  plaintiffs  than  by 
an  erroneous  decision  in  favour  of  the  defendant,  for  that  the 
defendant  employs  many  workmen  who  will  be  thrown  out  of 
employment  by  the  injunction,  and  that  irreparable  injury  will  be 
done  him  if  the  plaintiffs'  case  ultimately  proves  unfounded.  But 
it  must  not  be  forgotten  that  in  October,  1860,  the  defendant  had 
notice;  he  therefore  has  not  acted  without  notice  nor  engaged 
workmen  without  notice.  On  the  other  hand  numerous  persons 
are  ready  to  infringe  the  patent  if  the  plaintiffs  are  placed 
at  a  disadvantage  or  under  discouragement,  *  and  I  think  *  446 
it  from  the  evidence  highly  probable  that  if  the  Vice-Chan- 
cellor's order  is  interfered  with,  the  plaintiffs  will  be  inundated 
with  infringers,  if  I  may  use  such  an  expression,  though  not  very 
accurate.  I  therefore  think  not  only  that  according  to  the  ordi- 
nary course  of  the  Court  the  plaintiffs  are  entitled  to  an  injunc- 
tion, but  that  the  balance  of  convenience  is  in  favour  of  its  being 
granted. 

The  Lord  Justice  Turner.  —  Although  my  mind  has  fluctuated 
during  the  argument,  I  am  now  satisfied  that  the  conclusion  of  the 
Vice-Chancellor  is  correct,  subject  to  this,  that  I  doubt  whether  it 
ought  not  to  have  imposed  some  conditions  on  the  plaintiff  to 
secure  the  case  being  heard  at  an  early  period.  The  grounds  on 
which  I  am  satisfied  that  the  order  is  right  are  these :  I  am  of 
opinion,  assuming  the  validity  of  the  patent  and  assuming  its  con- 
struction to  be  such  as  was  put  upon  it  by  the  Judges  at  common 
law,  that  there  is  before  us  a  case  of  infringement  sufficient  to 
render  it  the  duty  of  the  Court  to  interfere,  and  I  am  far  from 
thinking  that  there  is  such  proof  of  user  before  the  patent  as 
would  warrant  our  declining  to  do  so.  The  rule  is  well  settled 
that  this  Court  assumes  the  validity  of  a  patent  and  .grants  an 
injunction  where  there  has  been  long  and  quiet  enjoyment  under 
it.  Here  the  case  is  stronger,  for  there  has  been  a  trial  'at  law 
and  a  judgment  in  favour  of  the  patentees.  The  ground  of  the 
presumption  in  favour  of  the  patent  where  there  has  been  long 
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enjoyment  is,  that  anybody  might  have  proceeded  by  8cire  facias 
to  repeal  the  patent,  and  yet  for  a  length  of  time  no  one  has  done 
so.  The  ground  for  the  interference  of  this  Court  is  that  the 
remedy  at  law  is  inadequate,  and  a  remedy  by  injunction  is  requi- 
site in  order  that  justice  may  be  done.    That  inadequacy 

•  447   of  the  *  remedy  at  law  still  in  some  degree  remains,  for  a 

Court  of  Law  cannot  take  an  account  though  now  it  can 
grant  an  injunction,  and  its  power  to  grant  an  injunction  does  not 
affect  the  old  jurisdiction  of  this  Court  to  grant  one. 

The  power  then  of  this  Court  to  grant  an  injunction  not  being 
altered  by  the  giving  the  Courts  of  Common  Law  power  to  grant 
it,  is  that  power  affected  by  the  statute  which  takes  away  from  the 
Court  the  power  of  sending  the  case  to  be  tried  at  law  ?  It  was 
not  urged  for  the  defendant  that  the  recent  statute  took  away  the 
power  of  the  Court  to  grant  an  injunction,  and  I  am  not  disposed 
to  dissent  from  the  view  urged  by  Mr.  Bolt  that  the  statute  does 
introduce  considerations  with  which  the  Court  must  deal  on  the 
question  whether  an  injunction  ought  to  be  granted  or  not.  Before 
Mr.  Bolt  put  the  point  it  had  seemed  to  my  mind,  that  the  fact  of 
this  being  the  Court  where  the  question  must  be  decided,  might 
weigh  as  to  the  granting  an  interlocutory  injunction.  The  ques- 
tion then  is,  in  what  cases  ought  this  element  to  be  taken  into 
consideration  ?  Ought  it  to  have  any  weight  where  there  has  been 
quiet  and  long  enjoyment  under  a  patent  ?  I  think  that  to  give  it 
any  weight  in  such  a  case  would  make  the  statute  alter  the  law  of 
this  Court  in  a  way  never  contemplated  by  the  legislature. 

It  was  urged,  that  all  questions  of  interlocutory  injunction  are 
questions  of  comparative  injury.  It  is,  in  general,  right  fully  to 
consider,  in  cases  of  interlocutory  injunction,  the  question  of  com- 
parative injury,  but  we  must  be  guided  by  precedent,  and  I  cannot 
find  a  single  case  in  which  this  Court,  after  there  had  been  long 
and  quiet  enjoyment  under  a  patent,  refused  the  patentee  an  inter- 
locutory injunction  on  the  ground  of  comparative  incon- 

*  448   venience.    The  Court  has  always  proceeded  on  the  *  other 

principle,  that  the  remedy  at  law  is  inadequate.  No  case 
has  been  cited  on  behalf  of  the  defendant  on  this  question  of 
comparative  injury  but  Neihon  v.  Thompson,  (a)  There,  how- 
ever, the  judgment  went  on  the  ground  that  withholding  an  injunc- 

(a)  1  Webst.  R.  275. 
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tion  would  be  no  injury  at  all  to  the  plaintiflF,  so  the  case  only 
strengthens  the  view  that  if  the  plaintiff,  who  has  had  long  and 
quiet  enjoyment  under  his  patent,  is  injured  by  the  infringement, 
he  is  entitled  to  an  interlocutory  injunction. 

If,  however,  the  case  turned  on  the  question  of  comparative 
injury,  see  what  the  position  of  the  plaintiff  would  be  if  an  injunc- 
tion were  refused.  Supposing  his  patent  is  valid,  a  number  of 
persons  are  infringing  it.  If  the  Court  refused  an  injunction  in 
this  case,  it  must  refuse  it  in  the  case  of  each  of  the  other  in- 
fringers. Supposing  the  plaintiff,  then,  to  succeed  at  the  hearing, 
the  market  will,  in  the  mean  time,  have  been  flooded  with  articles 
wrongfully  manufactured  according  to  his  patent.  It  seems  to  me, 
therefore,  that  even  if  the  case  turned  on  comparative  injury,  an 
injunction  ought  to  be  granted  till  the  hearing ;  but  if  any  thing 
be  required  to  secure  to  the  defendant  the  speedy  hearing  of  the 
cause,  he  is  entitled  to  it. 


•NORTCLIFPE  v.  WARBURTON.  *449 

1862.    May  3,  7,  28.    Before  the  Lord  Chanoellor  Lord  Westbury. 

A  remainder-man,  who  failed  in  a  suit  instituted  by  him  against  the  tenant  for 
life  in  respect  of  alleged  waste,  and  who  was  ordered  to  pay  the  costs  of  the 
suit,  sold  his  remainder  and  executed  a  conveyance  of  it  to  the  purchaser 
before  the  costs  could  be  taxed,  and  he  paid  his  solicitor's  bill  out  of  the 
proceeds  of  the  sale  without  leaving  sufficient  to  pay  the  defendant's  costs  of 
the  suit,  and  without  having  any  means  of  paying  them.  Held,  that  the 
defendant  was  not  entitled  to  have  the  conveyance  set  aside  or  declared 
fraudulent,  or  to  recover  from  the  remainder-man's  solicitor  the  portion 
which  the  solicitor  had  received  of  the  proceeds  of  the  sale  in  payment  of  his 
costs,  and  that  the  fact  of  the  purchaser  having  or  not  having  notice  of  the 
circumstances  attending  the  sale,  or  of  the  purpose  of  it,  was  inunaterial.* 

This  was  an  appeal  from  a  decree  of  Vice-Chancellor  Stuart 
setting  aside  a  conveyance  as  fraudulent  and  void  as  against  the 
plaintiffs. 

The  suit  arose  out  of  a  former  suit  of  Warburton  v.  Nbrtdiffe. 
Mr.  Warburton,  who  was  the  plaintiff  in  that  and  the  defendant  in 

^  See  1  Dart  Y.  k  P.  (4th  £ng.  ed.)  429. 
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the  present  suit,  was  entitled  in  remainder  to  two  houses  situate 
in  Brook  Street  in  the  town  of  St.  Helens,  and  devised  to  trustees 
during  the  life  of  the  testator's  widow,  upon  trust  to  permit  the 
widow  to  receive  the  rents  and  profits  during  her  life,  she  keeping 
the  buildings  in  repair.  Subject  to  that  trust  thej  were  devised  to 
Mr.  Warburton.  Mr.  Warburton  considered  tliat  the  trusts  had 
not  been  performed  and  that  the  buildings  had  been  allowed  to  fall 
into  a  state  of  dilapidation.  He  filed  a  bill,  therefore,  for  the  pur- 
pose of  having  the  buildings  put  into  that  state  which  the  trusts 
required.  In  that  suit  Vice-Chancellor  Stuart,  by  a  preliminary 
order,  directed  inquiries  with  respect  to  the  state  of  repair  of  the 
houses.  The  chief  clerk  by  his  certificate  made  in  the  month  of 
March,  1860,  under  that  order  certified  that  the  houses  were  in 
good  repair,  and  in  effect  that  there  had  been  no  breach  of  the 

trusts  or  directions  in  the  will.  The  Vice-Chancellor 
*  450    affirmed  that  certificate,  and  by  his  decree   or  *  order  on 

further  consideration  made  on  the  28th  April,  1860,  he 
directed  that  the  whole  of  the  costs  of  the  suit  should  be  paid  by 
Mr.  Warburton.  Mr.  Warburton's  solicitor  in  that  cause  was  a 
gentleman  of  the  name  of  Ansdell.  The  decree  being  dated  on 
the  28th  April,  1860,  some  intimation  appeared  to  have  reached 
the  parties  anterior  to  the  date  of  the  decree  of  what  would  be  the 
probable  termination  of  the  suit,  and  Mr.  Warburton,  acting  under 
the  advice  of  his  solicitor,  determined  to  sell  his  remainder  in  the 
houses,  which  was  accordingly  sold  to  a  gentleman  named  Hindley, 
who  was  one  of  the  defendants  in  the  present  cause.  The  value  of 
the  remainder  of  Warburton  in  this  property  appeared  to  have  been 
ascertained  by  a  competent  person,  and  the  sum  of  money  given 
for  the  remainder  by  Mr.  Hindley  was  a  sum  of  200Z.  The  trans- 
action was  caried  into  effect  by  a  conveyance  which  appeared  to 
have  been  made  and  executed  by  Warburton  to  Hindley  on  the  3d 
of  May.  Of  the  200/.,  the  consideration  money,  180/.,  was  immedi- 
ately handed  over  by  Warburton  to  his  solicitor  Mr.  Ansdell  in 
payment  of  his  costs,  although  Mr.  Ansdell  had  not  at  that  time 
delivered  any  bill  of  costs.  The  remainder  of  the  money  was 
received  by  Warburton. 

On  the  18th  June  the  costs  in  the  original  suit  were  taxed  at 

124/.  lis.  lOi.,  and  on  the  same  day  the  decree  was  registered 

under  the  1  &  2  Vict.  c.  110.    James  Nortcliffe  and  Esther  his  wife 

thereupon  instituted  the  present  suit  against  Mr.  Warburton,  Mr. 
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Hindley  and  (by  amendment)  against  Mr.  Ansdell,  praying  for  a 
declaration  that  the  purchase  deed  of  the  8d  May,  1860  was  fraud- 
ulent and  void  as  against  the  plaintiffs,  and  that  in  default  of  pay- 
ment of  the  plaintiffs'  claim  of  142Z.  lis,  lOd.  and  interest  thereon, 
the  estate  and  interest  of  the  defendant  William  Warburton 
in  the  *  messuages  and  hereditaments  comprised  in  duch  *  451 
deed,  might  be  satisfied  out  of  the  proceeds  of  such  sale,  or 
that  the  plaintiffs  might  be  at  liberty  to  issue  out  a  writ  of  execu- 
tion or  such  other  process  as  they  might  be  advised  upon  their 
decree  or  judgment,  and  to  take  the  proper  steps  for  enforcing  the 
same  against  the  estate  and  interest  of  Warburton,  and  that  in  that 
case  the  defendant  Hindley  might  be  restrained  from  hindering  or 
obstructing  the  execution  of  such  process,  and  that  the  defendant 
or  one  of  them  might  be  directed  to  pay  the  costs  of  the  suit.  The 
bill  alleged  that  at  the  time  when  the  deed  was  alleged  to  have 
been  executed,  Warburton  (who  was  by  occupation  a  journeyman 
tailor)  was  possessed  of  no  property  other  than  the  reversionary 
interest  comprised  in  the  deed,  and  that  the  deed  was  executed  by 
him  after  he  had  had  notice  of  the  decree  in  the  former  suit ;  that 
immediately  after  such  decree  Hindley  had  been  informed  of  the 
rights  and  interests  of  the  plaintiffs  thereunder ;  that  Mr.  Ansdell, 
who  acted  as  Warburton's  solicitor  in  the  suit,  was  before  or  at 
the  time  of  the  execution  of  the  indenture  also  Hindley's  solicitor. 
The  defendant  Hindley  by  his  answer  said  that  some  time  before 
May,  1860,  one  Mr.  Jeffreys  had  informed  him  that  he  had  the 
premises  for  sale,  and  that  Hindley  thereupon  entered  into  a  treaty 
for  the  purchase  of  the  reversiou,  which  treaty  was  negotiated 
between  himself  on  the  one  part  and  Mr.  Jeffreys  acting  on  War- 
burton's  behalf  on  the  other.  That  Mr.  Jeffreys  was  a  clerk  of  Mr. 
Ansdell,  and  that  the  purchase-money,  2002.,  was  the  full  and 
extreme  value  of  the  fee-simple,  deducting  therefrom  the  value  of 
the  plaintiff's  life-estate.  He  denied  collusion  and  all  notice  either 
a(itual  or  constructive,  and  he  claimed  to  hold  the  premises  dis- 
charged from  all  rights  and  interests  of  the  plaintiffs  under  the 
decree.  The  defendant  Warburton  by  liis  answer  admitted 
that  he  was  possessed  of  no  other  property,  *  and  said  he  *  452 
was  not  acquainted  with  Hindley ;  that  Mr.  Ansdell  acted 
as  his  solicitor. 

Mr.  Bacon  and  Mr.  Osborne  Morgan^  for  the  plaintiffs. 
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Mr.  Malins  and  Mr,  UddiSj  for  the  appellant  Ansdell. 

Mr.  Greene  and  Mr.  C.  Parhe^  for  the  appellant  Hindley. 

Mr.  Bacon^  in  reply. 

The  following  authorities  were  referred  to :  Mandeno  v.  Man- 
denoy  (a)  Duke  of  Beaufort  v.  Phillips^  (6)  Sugden's  Vendors  and 
Purchasers,  (c)  Bolleston  v.  Morton,  (d)  Wood  v.  Dixie,  (e)  Hale 
V.  The  Saloon  Omnibus  Company,  (^g)  Lee  v.  Green,  (A)  Kimnnan 
V.  Kin8man,(i)  Margrave  v.  Margrave,  (Ac)  Molbird  v.  Anderson.  (/) 

The  Lord  Chancellor,  after  stating  the  facts  nearly  in  the  words 
in  which  they  are  above  stated,  said,  — 

The  argument  before  me  was  rested  upon  a  variety  of  grounds. 
It  was  first  of  all  said  that  this  must  be  regarded  as  a  conveyance 
of  property  pendente  lite,  because  it  was  contended  that  the  Court, 

in  the  [former  suit  of  Warhurton  v.  Nortdiffe,  would  have 
*  458    had  power  to  *  reach  and  deal  with  this  remainder,  so  as  to 

make  it  liable  to  the  costs  of  the  suit.  I  am  of  opinion  that 
there  is  no  foundation  for  any  such  argument,  and  that  the  idea 
that  the  Court  has  any  such  jurisdiction  is  warranted  neither  by 
principle  nor  by  authority.  .Any  effect  which  the  order  of  the 
Court  might  have  had  on  the  real  estate  of  Warburton  must  be,  in 
effect,  resulting  from  the  statutory  authority  given  to  the  decree  of 
the  Court.  Tlie  Court's  functions  in  the  suit  were  completed  by 
the  decree  which  it  pronounced ;  and  if  the  defendants  in  the 
cause,  to  whom  the  costs  were  ordered  to  be  paid,  should  be  unable 
to  obtaint  payment  of  those  costs,  the  Court  could  not  in  that  suit, 
or  by  any  supplemental  bill  founded  on  that  suit,  independently  of 
the  statute,  have  affected  the  interest  of  Warburton  or  made  it 
amenable  to  the  costs  of  the  suit. 

(o)  Kay,  App.  2.  (^)  4  Drew.  492. 

(6)  1  De  G.  &  S.  821.  (h)  6  De  G.,  M.  &  G.  166. 

(c)  Page  624.  (i)   1  R.  &  M.  617,  622. 

{d)  1  Dr.  &  W.  195.  (/k)  23  Beav.  484. 

(e)  7  Q.  B.  892. 

(/)  6  T.  R.  236.  See  also  Blenkinsopp  r.  Bienkinsopp,  1  De  G.,  M.  & 
G.  496,  and  Bott  v.  Smith,  21  Beav.  611;  Barling  v.  Bishopp,  29  Beav.  417; 
Reese  River  Company  v.  Atwell,  L.  R.  7  £q.  361. 
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The  next  ground  upon  which  the  argument  was  based  was  this, 
that  the  transaction  was  fraudulent  within  the  meaning  and  intent 
of  the  Statute  13  Eliz.  c.  10.  But  I  find  nothing  on  which  that 
argument  can  be  founded.  There  is  no  pretence  that  the  aliena- 
tion to  Hindley  was  not  a  band  fide  alienation,  that  is,  an  absolute 
alienation,  or  was  not  what  it  purported  to  be.  It  is  not  even 
pretended  bj  the  plaintiffs  that  the  sale  to  Hindlej  was  at  an 
undervalue.  I  therefore  find  a  band  fide  consideration,  being  the 
value  of  the  property  and  an  absolute  and  not  a  collusive  convey- 
ance followed  by  possession  —  that  is  to  say  an  absolute  alienation 
made  by  Warburton  to  Hindley.  There  are  none  of  the  charac- 
teristics which  are  required  to  bring  the  deed  of  conveyance  within 
the  reach  or  purview  of  the  statute  of  Elizabeth. 

Then  it  is  next  said  that  immediately  the  decree  was  pronounced 
the  party  entitled  to  the  benefit  of  that  decree  had  an  equi- 
table lien,  or  some  description  of  *  equitable  interest  which  *  454 
attached  on  the  property  in  question,  and  that,  as  Mr.  Hind- 
ley. had  notice  of  the  decree,  this  equity  of  the  plaintiffs  can  now 
be  prosecuted  and  the  lands  pursued  into  the  hands  of  Hindley. 
In  my  opinion  there  is  no  foundation  whatever  for  the  argument. 

1  think  that  the  force  and  effect  of  a  decree  of  the  Court  of  Equity 
as  creating  a  lien  on  the  lands,  are  duo  entirely  to  the  Statute  1  & 

2  Vict.  c.  110.  The  lien  of  a  judgment  in  a  superior  Court  of 
Common  Law  was  created  by  the  statute  of  Westminster  in  the 
time  of  Edward  1.  It  gave  the  writ  of  elegit  (see  13  Edw.  1.  c. 
18)  ;  and  by  a  somewhat  violent  construction  of  that  statute,  the 
lien  of  a  judgment  was  held  to  affect  all  lands  which  the  debtor 
had  at  the  time  of  the  judgment,  or  which  he  acquired  at  any  time 
during  the  pendency  of  the  judgment,  notwithstanding  the  aliena- 
tion of  those  lands  to  a  purchaser.  The  only  alteration  of  the  law 
was  the  necessity  of  docketing  judgments,  which  was  introduced 
by  the  Statute  4  &  5  Will.  &  M.  c.  20.  So  the  law  stood,  giving 
a  right  to  affect  the  moiety  of  the  lands  of  the  judgment  debtor, 
till  the  passing  of  the  Statute  1  &  2  Yict  c.  110.  That  altered 
the  law  materially.  It  gave  to  a  judgment  creditor,  on  certain 
conditions,  the  right  to  extend  and  take  the  whole  of  the  lands, 
and  it  placed  the  decrees  of  a  Court  of  Equity  on  an  equal  footing 
with  a  judgment  of  a  Court  of  Law.  But  that  is  controlled  entirely 
by  the  provisions  which  are  contained  in  the  19th  section.    The 
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19th  section  creates  and  defines  the  lien  of  the  decree  and  pre- 
scribes the  conditions  under  which  that  lien  shall  arise.  Till  those 
conditions  be  fulfilled,  there  is  no  lien  whatever  nor  any  species  of 
equitable  interest  that  can  be  substituted  for  that  lien.  Now  it  is 
distinctly  provided  that  there  shall  be  no  lien  in  respect  of  a 
decree,  nor  shall  the  lands  be  affected  by  the  decree,  unless  and 
until  a  memorandum  or  minute  of  the  decree  shall  have  been 

*  455    left  with  the  senior  Master  *  of  the  Court  of  Common  Pleas 

at  Westminster,  who  shall  enter  the  same  in  a  particular 
book  required  to  be  kept  in  a  particular  form  and  place.  That 
was  not  done,  and  could  not  be  done  under  this  decree,  till  the 
18f!h  June,  1860,  for  the  taxing  master's  certificate  of  the  amount 
of  costs  bore  date  the  18th  June,  and  that  and  the  decree  were 
accordingly  entered  in  conformity  with  the  19th  section  upon  that 
same  day,  and  then,  and  not  till  then,  did  the  decree  affect  the 
lands  in  question.  That  Hindley  the  purchaser  had  notice  of  the 
decree  is  altogether  immaterial.  It  would  have  been  material  if 
the  case  rested  on  the  19th  section  of  Stat.  1  &  2  Yict.  c.  110,  but 
it  is  distinctly  met  by  the  4th  section  of  the  subsequent  Act,  18  & 
19  Vict.  c.  15.  There  was,  however,  no  necessity  for  that  subse- 
quent enactment,  because  the  declaration  is  most  definite  that 
there  shall  be  no  lien,  nor  shall  the  lands  be  affected  unless  and 
until  the  entry  has  been  made.  I  am  therefore  of  opinion  that 
that  ground  of  contention  fails  altogether. 

There  was  a  faint  attempt  to  contend  that  the  transaction  was 
fraudulent,  because  it  was  a  combination  by  Ansdell,  Hindley  and 
Warburton  to  defeat  the  intended  and  anticipated  lien  of  the  decree. 
That  is  nothing  in  the  world  more  than  to  state  the  same  proposi- 
tion in  different  terms.  If  the  decree  did  not  at  that  time  affect 
the  lands  at  all,  the  power  of  alienating  these  lands  bond  fide  re- 
mained, and  the  only  question  to  be  answered  is,  Is  Mr.  Hindley  a 
purchaser  within  the  meaning  of  that  section  ?  I  find  Mr.  Hind- 
ley to  be  a  purchaser  who  gave  the  value  of  the  property,  to  whom 
the  property  was  bond  fide  conveyed  and  sold,  and  I  have  no  diffi- 
culty therefore  in  holding  that  he  is  a  purchaser  within  the  meaning 
of  the  section.    The  result  therefore  is,  that  this  is  an 

*  456    attempt  to  gain  the  benefitof  a  decree  on  the  *  ground  of 

,  its  creating  a  lien  on  the  lands  in  question,  which  in  reality 
it  does  not  create. 
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I  have  gone  through  the  several  grounds  that  were  stated  in  the 
arguments  before  me ;  I  find  that  they  fail  altogether,  and  I  must 
therefore  reverse  the  decree  of  the  Vice- Chancellor  and  dismiss 
the  bill  with  costs. 


Ex  parte  HOOKEY. 
In  the  Matter  of  THE  RISCA'  COAL  AND  IRON  COMPANY. 

1862.    May  31.    Before  the  Lord  Chancellor  Lord  Westbury. 

The  time  at  which  an  order  Is  "  made^  is  that  of  the  order  being  pronounced 
and  of  its  date,  and  not  that  of  its  being  drawn  up.  An  appeal,  therefore, 
in  a  winding-up  case  was  held  to  be  too  late  when  brought  beyond  three 
weeks  from  the  former,  though  not  from  the  latter  period.' 

This  was  the  appeal  of  a  contributory  to  the  above  company 
from  an  order  of  the  Master  of  the  Rolls,  approving  of  a  comprom- 
ise between  the  offiqial  liquidator  and  an  unpaid  vendor  of  minerals 
to  the  company. 

Mr.  GHasse  and  Mr.  Biggins,  in  support  of  the  appeal. 

Mr,  Seltoyn  and  Mr.  De  Gexy  for  the  official  liquidator,  took  a 
preliminary  objection  that  the  appeal  was  out  of  time ;  the  S3d 
section  of  12  &  13  Vict.  c.  108  (which  was  the  enactment  applica- 
ble to  the  case  (a)),  providing  as  follows : — 

**  And  be  it  enacted,  that  no  notice  of  motion  for  a  rehearing 
before  the  Lord  Chancellor  of  Great  Britain  or  Ireland  respec- 
tively of  any  order  of  the  Master  of  the  Bolls  in  England  or  Ire- 
land, or  of  any  of  the  Vice-Chancellors  in  England,  under  the 
said  Act  or  this  Act,  shall  be  given  after  the  expiration  of  three 
weeks  after  the  order  complained  of  shall  have  been  made." 

*  The  order  under  appeal  was  pronounced  on  the  21st  of  •  467 
December,  on  which  day  it  was  dated.    It  was  not,  how- 

(a)  Sect.  124,  of  the  Act  of  1862  is  in  this  respect  similarly  framed. 
>  See  Thompson  v.  Goulding,  6  Allen,  81, 84;  2  Dan.  Ch.  Pr.  (4th  Am.  ed.) 
807,  980,  note  (6). 

[866] 


*  467  CASES  IN  CHANCBBT. 

ever,  drawn  up  till  some  days  afterwards.  More  than  twenty-one 
days  had  elapsed  from  the  former  of  these  dates  before  notice  of 
the  appeal  was  served.  It  was  insisted  that  the  time  for  appealing 
must  be  reckoned  from  the  day  on  which  the  order  was  pronounced 
by  the  Judge  and  which  was  the  day  of  its  date.  Order  XXIII.,  (a) 
Order  XXIX.,  (6)  Harrison's  Practice,  (c)  Smith  v.  Clay  (ji)  were 
referred  to. 

Mr.  Glasse  and  Mr.  HigginSj  for  the  appellant.  —  The  purport 
of  the  order  cannot  be  accurately  ascertained  till  it  is  drawn  up, 
and  until  that  is  done  neither  party  can  tell  whether,  or  to  what 
extent,  he  is  aggrieved,  that  must  therefore  be  the  date  from  which 
according  to  the  true  intent  and  meaning  of  the  Act  the  time  must 
be  reckoned. 

They  referred  to  and  commented  upon  Ux  parte  Sanderson^  (e) 
Bank  of  England  Case,  (^)  Anon.,  (A)  Tat/lor  v.  Popham^  (i) 
Order  I.,  (A)  Order  XXIX.  (0 

Mr.  Roxburgh  y  Mr.  Lindley^  Mr.  Owen,  and  Mr.  Kingdon  ap- 
peared for  other  parties. 

The  Lord  Chancellor.  —  I  have  very  little  doubt  how 
*458  this  question  ought  to  be  *  determined.  It  has  been  urged 
upon  me  that  I  must  construe  the  word  "  made  "  as  it  occurs 
in  the  particular  section  of  this  Act  of  Parliament  as  equivalent  to 
"  orally  pronounced."  The  policy  of  the  Act  unquestionably  is 
that  these  proceedings  should  be  determined  with  the  greatest 
expedition.  There  cannot  be  a  stronger  exponent  of  the  strict 
policy  of  the  Act  and  of  the  binding  operation  of  the  words  which 
it  has  used,  than  the  decision  of  Lord  Cottenham  in  Ez  parte 
Sanderson,  wherein,  although  it  is  the  universal  principle  that 
words  in  an  Act  of  Parliament  shall  be  construed  prospectively, 
and  not  retrospectively,  he  found  himself  compelled  to  give  these 

(a)  Rules  25,  26,  28.  (c)  Page  324. 

(6)  Rules  6,  7. 

(d)  Amb.  646 ;  S.  C,  3  Bro.  C.  C.  639,  h. 

(e)  1  Mac.  &  G.  306.  (i)   15  Ves.  72. 
(g)  3  De  G.,  F.  &  J.  660.                    (k)  Rules  20,  21. 
(h)  7  Ves.  222.  *                                  (l)   Rule  3. 
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words  a  retrospective  operation,  which  in  that  particular  case  had 
the  effect  of  limiting  the  right  of  appeal  to  twenty-four  hours  after 
the  passing  of  the  Act. 

But  I  am  willing  to  take  the  question  which  I  have  to  determine 
without  any  special  regard  to  the  policy  of  this  particular  statute, 
and  it  is  fairer  to  the  appellant  himself  so  to  take  it,  than  to  pray 
in  aid  the  general  intent  of  the  Act.  I  regard  it  as  a  question  of 
very  considerable  importance.  If  I  permitted  any  doubt  to  be 
entertained  upon  it,  the  extent  of  that  doubt  it  is  scarcely  possible 
to  foresee.  It  might  bring  the  whole  of  the  computation  of  the 
periods  of  time  defined  by  the  orders  or  by  the  statutes  into  a 
great  degree  of  inconvenient  uncertainty.  It  is  better,  therefore, 
to  abide  by  one  certain  and  positive  rule,  and  I  have  not  the  least 
doubt  that  that  rule  is  to  be  derived  from  the  uniform  principle 
and  practice  of  the  Court  that  has  been  abided  by  without  any 
variation,  and  which  has  always  determined  the  date  of  its  orders. 

An  order  of  the  Court  of  Chancery,  however  long  a  time 
may  elapse  in  the  ministerial  duty  of  drawing  up  *  that    *  459 
order  and  committing  it  to  paper,  is  made  to  bear  date  on 
the  day  when  it  is  pronounced  by  the  Court. 

That  date  appears  in  the  document  in  which  the  order  is  recorded, 
and  the  principle,  therefore,  involves  of  necessity  this  consequence, 
that  the  order  must  be  accepted  for  all  purposes  as  having  been 
made  on  the  day  on  which  it  is  dated. 

The  present  order  is  stated  on  the  face  of  it  to  have  been  pro- 
nounced and  made  on  the  21st  of  December.  I  must  take  it  to 
have  been  made  on  that  day  within  the  meaning  of  the  general 
orders  of  the  Court,  and  within  the  true  meaning  and  convenient 
interpretation  of  the  language  of  this  Act  of  Parliament. 

The  greatest  possible  confusion  would  arise  were  it  otherwise. 
In  fact,  all  persons  dating  their  rights  from  the  time  of  the  order 
being  pronounced  would  be  thrown  into  a  state  of  most  inconven- 
ient uncertainty,  if  they  could  not  exhibit  to  another  Court,  or 
produce  for  the  pm-pose  of  any  legal  inquiry  the  order  containing 
the  directions  of  the  Court  with  the  date,  in  the  certainty  that  that 
date  will  be  accepted  as  the  time  when  the  order  is  made.  There 
would  be  no  possible  mode  by  which  the  application  of  Acts  of  Par- 
liament and  the  limitation  of  time  could  be  regulated,  unless  the 
Court  abides  by  a  general  principle  of  interpretation.  The  same 
rule  of  interpretation  would  prevail  at  law,  and  it  is  very  desirable 
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that  there  should  be  uniformity  of  practice  in  all  the  Courts  on 
such  a  subject. 

The  principle  which  makes  the  order,  whenever  drawn  up  and 
entered,  to  bear  date  on  the  day  when  it  is  pronounced  by  the 
Court,  I  hold  to  be  one  in  perfect  conformity  with  the  whole 
*  460  theory  of  judicial  procedure.  *  The  theory  of  judicial  pro- 
cedure is  that  the  cogent  and  binding  effect  of  the  order 
begins  immediately  from  the  time  when  the  order  is  pronounced 
by  the  lips  of  the  judge,  and  if  that  could  be  done  physically  which 
legally  is  supposed  to  be  done,  and  which  one  would  desire  to  be 
done  if  it  were  possible,  every  order  would  be  completed  on  the 
spot,  written  out  by  the  judicial  oflScer  and  in  curid  before  the 
Court  rises,  and  delivered  to  the  parties.  That  is  the  unquestion- 
able theory  of  judicial  procedure,  and  in  conformity  with  that  theory 
that  is  the  time  when  the  order  is  "  made,"  for  the  two  words  must 
be  considered  as  equivalent  and  capable  of  being  substituted  the 
one  for  the  other.  The  mere  defining  of  the  words  of  the  Court 
by  writing  and  reducing  them  into  a  form  in  which  they  can  be 
evidence  is  a  ministerial  operation  which,  according  to  the  true 
theory,  succeeds  the  delivery  of  the  order  by  the  Judge,  and  must 
be  in  point  of  fact  nothing  in  the  world  more  than  the  physical 
embodiment  on  the  spot  by  the  Court  of  the  words  which  the  Judge 
has  used. 

In  the  present  case  there  is  no  inconvenience,  nor  is  there  any 
injustice  in  following  that  theory.  The  Act  of  Parliament  is  speak- 
ing erf  the  conduct  of  those  who  are  parties  to  a  proceeding  in 
Court,  and  it  places  on  the  dissatisfied  party  the  obligation  at  once 
of  giving  notice  of  his  intention  to  appeal.  That  intention  may 
be  legitimately  carried  into  effect  without  embodying  in  the  notice 
the  very  terms  of  the  order.  A  notice  that  he  intends  to  appeal 
from  the  order  made  by  the  Judge  in  such  and  such  a  matter  on 
a  particular  day  is  quite  sufficient  to  answer  the  requisites  of  the 
parties. 

If  the  form  of  appeal  is  by  petition,  nothing  is  more  common 

than  for  the  appellant  petitioner  to  represent  on  the  face  of 

*461    the  petition  that  he  is  unable  to  state  the  *very  terms  of 

the  order  by  reason  of  the  opposite  party  not  having  yet 

drawn  up,  passed  and  entered  the  order,  and  no  one  has  suggested 

that  the  not  setting  out  the  very  words  of  the  order  can  in  the 

smallest  degree  prejudice  or  affect  the  appeal. 
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In  whatever  way  I  regard  it,  I  find  it  a  convenient  and  useful 
rule,  and  ft  rule  that  will  be  attended  with  no  prejudice,  to  abide 
by  the  date  of  the  order.  I  must,  therefore,  hold  that  the  word 
"  made  "  must  be  so  construed  that  the  order  produced  and  having 
a  date  shall  be  judicially  taken  to  have  been  made  on  the  day  on 
which  it  is  dated ;  and  it  being  objected  before  me  that  the  notice 
of  motion  to  discharge  the  order  pronounced  by  the  Master  of  the 
Rolls  on  the  21st  of  December,  1861,  is  too  late,  I  must  allow  the 
objection  on  the  ground  that  the  order  of  the  Master  of  the  Rolls 
must  be  taken  within  the  meaning  of  the  statute  and  within  the 
meaning  of  the  practice  of  the  Court  to  have  been  made  on  the 
day  on  which  it  is  dated. 


♦TWYNAM  V.  HUDSON.  ♦462 

1862.    April  25.     May  10,  28.    June  4.    Before  the  Lord  Chancellor  Lord 

Westbury. 

An  agreement  for  an  advance  to  enable  a  contractor  for  railway  works  to  execute 
.  them  on  terms  entitling  the  lender  to  a  charge  on  the  contract  moneys,  and 
to  receive  profits  in  lieu  of  interest,  lield  not  to  entitle  the  lender  to  any  part 
of  the  benefit  of  the  agreement  for  security,  unless  the  advance  were  made 
to  the  stipulated  extent  and  at  the  stipulated  times,  or  to  any  lien  or  charge 
for  a  small  portion  only  of  the  stipulated  advance. 

This  was  an  appeal  from  a  decision  of  Vice-Chancellor  Stuart 
holding  that  the  plaintiflF  by  virtue  of  an  assignment  from  George 
Hudson,  one  of  the  defendants,  was  entitled  to  a  charge  on  certain 
moneys  payable  under  a  contract.  The  title  of  the  defendant 
Hudson  was  founded  on  the  following  memorandum,  which  was 
dated  the  4th  January,  1854,  and  was  signed  by  George  Mould, 
who  was  another  defendant :  '— 

"  Memorandum.  —  That  in  consideration  of  Mr.  George  Hudson 
advancing  the  sum  of  60,000Z.,  I  agree  to  cede  to  him  one-third 
part  of  the  net  profits  to  be  derived  from  the  contract  that  I  have 
for  tlie  construction  of  the  Santander  and  Alar  del  Rey  Railway. 
I  agree  to  sign,  when  called  on,  the  proper  legal  documents  for 
that  purpose,  and  I  propose  my  contract  above  mentioned  as  secu- 
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rity  for  the  same.  I  also  agree  to  sign  such  an  agreement  as  was 
laid  down  by  Mr.  Pearse  at  our  Interview  on  the  3d  January,  1854, 
and  to  assist  in  raising  80,000/.  of  the  said  sum  of  60,000/.  by  giving 
such  bills  of  acceptance  or  otherwise  as  may  be  required.  I  also 
further  agree  that  I  will  give  Mr.  Hudson  the  liberty  to  take  any 
share  he  may  wish  in  any  further  contracts  that  I  may  take,  not 
exceeding  one-third. 

"  George  Mould." 

The  bill  stated  that  on  the  faith  of  this  agreement  Hudson  made 
cash  advances  to  a  large  amount  and  accepted  bills  drawn  upon 
him  by  Mould,  the  proceeds  whereof  were  received  by  Mould  to 
an  amount  exceeding,  with  the  cash  advances,  60,000/., 
*  463  and  that  by  assignments  *  by  way  of  security  dated  tlie 
10th  January,  1866,  and  the  20th  December,  1856  (which 
were  set  out  in  the  bill),  the  plaintiff  was  entitled  to  a  derivative 
security  on  the  contract  moneys.  The  bill  charged  that  large 
sums  of  money  had  been  paid  to  Mould  in  respect  of  the  contract ; 
that  the  plaintiff  had  applied  to  the  defendant  Hudson  for  an 
account ;  that  Hudson  was  unable  to  render  the  same  in  conse- 
quence of  the  refusal  of  the  defendant  Mould  to  come  to  an 
account  with  him.  The  bill  further  stated  that  the  plaintiff  had 
applied  to  Mould  for  repayment  of  the  advances  so  made  to  him 
by  means  of  the  acceptances  or  otherwise  of  Hudson,  but  that 
Mould  refused  to  make  any  payment,  alleging  that  he  had  duly 
accounted  with  Hudson,  and  that  there  was  nothing  due  from  him 
to  Hudson.  The  prayer  was  for  an  account  of  the  sums  advanced 
by  Hudson  to  or  on  account  of  Mould  or  received  by  Mould  by 
means  of  acceptances  or  other  securities  given  by  Hudson  for 
advances  made  to  Mould  ;  for  an  account  of  all  sums  received  by 
the  defendants  or  either  of  them  under  the  contract,  and  that  one- 
third  of  the  profits  which  had  arisen  from  such  contract  might  be 
ascertained  and  paid  to  the  plaintiff  under  the  trusts  of  his  deriva- 
tive securities,  and  for  an  account  of  the  sums,  if  any,  then  owing 
or  unreceived  in  respect  of  the  contract,  and  for  a  receiver  and 
injunction. 

The  defendant  Mould  by  his  answer  admitted  that  he  had 
applied  to  Hudson  in  January,  1854,  for  an  advance  of  60,000/., 
and  offered,  if  Hudson  would  advance  that  amount,  to  give  him  one- 
third  of  the  profits  arising  from  the  contract  in  lieu  of  interest ; 
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and  that,  as  a  sort  of  basis  for  the  proposed  agreement,  he  signed 
the  memorandum  in  the  bill  mentioned.  But  he  said  that  the 
memorandum  did  not  contain  the  real  agreement,  which  was  ver- 
bal and  to  the  effect  that  the  60,000/.  should  be  advanced 
as  follows :  25,000Z.  by  acceptances  *  dated  January,  1854,  *  464 
and  payable  four  months  after  date ;  15,000Z.  in  cash  in 
February,  1854,  and  the  remaining  20,000/.  in  cash  in  April,  1854, 
and  that  one-third  of  the  profits  should  be  paid  to  Hudson  in  lieu 
of  interest  conditionally  on  the  advance  being  made  in  the  above 
manner.  The  answer  further  stated  that  a  draft  of  an  agreement 
and  assignment,  with  a  view  to  a  final  settlement,  was  prepared 
but  was  not  perfected,  and  that  no  deed  was  ever  executed  ;  that 
Mould  drew  upon  Hudson  three  bills  of  exchange,  all  dated  in 
January,  1854,  one  for  10,000/.,  payable  on  the  6th  May,  1854, 
another  for  8000/.,  payable  on  the  11th  May,  1854,  and  tlie  third 
for  7000/.,  payable  on  the  21st  May,  1854 ;  that  the  bills  were 
accepted  by  Hudson  and  delivered  to  Mould,  but  on  being  pre- 
sented at  maturity  were  dishonoured ;  that  the  15,000/.  cash  was 
not  paid  by  Hudson,  and  that  Mould  drew  upon  Hudson  bills  to 
the  amount  of  9500/.,  which  were  accepted  by  Hudson  and  deliv- 
ered to  Mould,  but  were  all  dishonoured ;  that  some  of  them  were, 
however,  renewed,  and  that  Mould  had  heard  that  Hudson  had 
paid  one  or  two  of  them. 

Mr.  Malins  and  Mr.  Roxburgh  supported  the  appeal. 

Mr.  Bacon  and  Mr.  Jesael  were  for  the  respondent. 

Mr.  Roxhurghy  in  reply. 

The  following  authorities  were  referred  to :  Scott  v.  Nesbitt^  (a) 
Morison.Y.  MorisoUj  (6)  and  Simond  v.  JSibbert.  (c) 

*  The  Lord  Chancellor.  —  The  plaintiff  in  this  case   *  465 
sues  as  the  assignee  of  Mr.  George  Hudson,  and  claims  the 
benefit  of  a  contract  entered  into  between  Mr.  Hudson  and  the 
other  defendant,  Mr.  Mould.     It  appears  that  Mr.  Mould,  having 

(a)  14  Ves.  438. 

lb)  2  Sm.  &  6.  564;  S.  C,  on  appeal,  7  De  G.,  M.  &  6.  214. 

(c)  1  R.  &  M.  719. 
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contracted  with  a  Spanish  railway  company  for  the  construction  of 
their  line,  and  being  in  want  of  money,  applied  in  the  month  of 
January,  1864,  to  Mr.  Hudson  to  advance  him  the  sum  of  60,000Z. ; 
and  that  on  the  occasion  of  that  application,  a  memorandum  of 
agreement  was  made  between  the  parties  to  the  effect,  that,  in  con- 
sideration of  Mr.  Hudson  advancing  Mr.  Mould  60,000/.,  Mr. 
Mould  agreed  to  concede  to  Mr.  Hudson  one-third  of  the  profits 
to  be  derived  from  the  contract  with  respect  to  the  railway,  and 
also  that  the  contract  should  stand  as  security  for  the  same.  There 
were  other  stipulations  in  the  agreement  to  which  I  will  presently 
refer.  The  bill  alleges  that  the  benefit  of  this  agreement,  and  of 
all  sums  of  money  advanced  by  Mr.  Hudson  in  pursuance  of  it, 
had  been  assigned  by  Mr.  Hudson  to  the  plaintiff ;  and  that  by 
means  of  bills  of  exchange  the  60,000Z.  was  actually  advanced  by 
Mould  to  Hudson.  Proceeding  upon  that  allegation  of  fact,  the 
bill  seeks  an  account  of  the  profits,  the  repayment  of  the  60,000/., 
and  in  all  respects  claims  the  benefit  of  the  agreement  as  an  agree- 
ment that  had  been  performed  on  the  part  of  Mr.  Hudson. 

The  evidence  in  support  of  the  plaintiff's  case  consisted  ori^- 
nally  of  two  affidavits  filed  by  Mr.  Hudson.  It  turned  out  that 
those  affidavits  were  not  filed  within  the  time  allowed  for  that  pur- 
pose by  the  rules  of  the  Court,  and  it  became  impossible,  therefore, 
tp  receive  those  affidavits.  The  result  was  that  the  only  evidence 
in  support  of  the  allegations  of  the  bill  which  the  plaintiff 
*  466  was  able  *  to  adduce  was  a  passage  contained  in  the  answer 
of  the  defendant  Mould,  which  in  effect  states  that  Mr. 
Hudson,  as  this  defendant  had  heard,  paid  one  or  two  of  the  bills, 
and  in  respect  of  those  payments  made  an  inconsiderable  advance, 
being  part  of  the  60,000/.,  to  Mr.  Mould ;  and  I  am  asked  upon 
that  evidence  to  affirm  the  Vice-Chancellor's  decree,  and  to  give 
to  the  plaintiff  and  Mr.  Hudson  the  benefit  of  the  agreement  in 
respect  of  the  money  so  advanced. 

In  the  first  place,  it  is  to  be  recollected,  that  agreements  of  this 
nature  stand  upon  a  footing  very  different  indeed  from  agreements 
with  regard  to  loans  of  money  to  be  applied  in  the  purchase  of 
estates,  or  by  way  of  mortgage  upon  estates.  An  agreement  of 
this  kind,  entered  into  with  reference  to  the  advance  of  money  to 
carry  on  the  construction  of  railway  works,  depends  altogether 
upon  the  money  being  actually  advanced  in  conformity  with  the 
agreement.  If  one  individual  engages  to  advance  60,000/.  to 
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another  to  enable  him  to  construct  railway  works  in  pursuance  of 
engagements  to  that  effect,  which  are  to  be  performed  within  a 
limited  time,  unless  the  money  be  bond  fide  advanced,  there  can 
be  no  obligation  resulting  from  the  agreement.  To  engage  to 
advance  60,000Z.  within  a  limited  period,  and  to  advance  of  that 
only  5000Z.  within  that  period,  may  be  a  snare  and  a  great  dis- 
advantage and  injury  to  the  individual  who  has  contracted  for  that 
advance.  It  is  impossible,  therefore,  consistently  with  any  reason- 
able principle,  to  hold  that  a  portion  of  a  large  sum  of  money 
which  is  to  be  advanced  under  such  contract  ought  to  be  considered 
as  entitling  the  lender  to  the  full  benefit  of  this  contract  in  respect 
of  an  advance  which,  in  point  of  fact,  may  be  merely  a  mockery  of 
the  agreement.  If  I  rely  upon  having  60,000/.  advanced  to 
me  in  the  year  1862,  and  at  the  end  of  that  year  I  find  *  my-  *  467 
self  obliged  to  go  into  the  market  to  raise  the  money  which 
I  depended  upon  receiving  under  the  agreement,  it  is  obvious  that 
I  may  incur  a  very  great  loss,  may  be  subjected  to  great  peril,  and 
may  be  exposed  to  circumstances  of  very  great  disadvantage  by 
reason  of  my  reliance  on  that  agreement. 

If  sums  of  money  are  advanced  less  than  the  amount  agreed,  no 
doubt  there  is  an  obligation  to  repay  them,  but  nothing  less  than 
the  entire  fulfilment  of  such  an  agreement  on  the  part  of  the 
individual  engaging  to  find  the  money  could  entitle  that  individual 
to  claim  any  portion  of  the  benefits  to  be  secured  to  him  under  the 
agreement. 

This  is  the  mode  in  which  the  matter  obviously  ought,  in  my 
opinion,  to  be  regarded,  independently  of  the  case  made  by  the 
answer.  But  the  answer  of  the  defendant  Mould,  which  has  been 
used  as  an  affidavit  and  supplies  the  only  evidence  of  fact  on  which 
either  party  is  to  rely,  states  in  the  first  place  distinctly  that  this 
memorandum  set  forth  in  the  bill  was  an  imperfect  and  incomplete 
agreement ;  and  that  statement  is  supported  by  the  internal  evi- 
dence of  the  memorandum  itself,  for  the  memorandum  contains  an 
engagement  on  the  part  of  Mould  to  sign  ^^  such  an  agreement  as 
was  laid  down  by  Mr.  Pearse  "  at  an  interview  on  the  3d  January, 
1854.  The  answer  states  that  some  steps  were  taken  with  the 
view  to  the  preparation  of  such  an  agreement,  but  that  it  never 
was  perfected.  The  answer  further  states  that  there  was  an  entire 
failure  on  the  part  of  Mr.  Hudson  to  raise  the  sum  of  60,000/.,  or 
to  provide  any  money,  except  such  money  as  may  be  considered 
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admitted  to  have  been  advanced  by  Mr.  Hudson  in  the  passage  to 

which  I  have  already  referred,  in  which  the  defendant  admits 

merely  to  this  extent,  that  he  had  heard  that  Mr.  Hudson 

*  468    paid  *  one  or  two  of  the  bills  of  exchange,  which  were 

accepted  by  Hudson  and  discounted  by  the  plaintiff  at  a 
very  considerable  loss,  as  the  means  of  obtaining  the  money  in 
question.  The  defendant  also  by  his.  answer  states  that,  Hudson 
being  unable  to  comply  with  the  terms  of  the  agreement,  the 
agreement  was  ultimately  abandoned  at  the  latter  part  of  1854; 

These  are  the  only  facts  which  are  before  the  Court,  and  these 
are  the  facts  which  are  contrasted  with  the  allegations  contained 
in  the  bill.  I  have  no  hesitation  in  stating  that  in  that  condition 
of  circumstances  the  plaintiff,  as  the  assignee  of  Hudson,  has  no 
claim  whatever  in  a  Court  of  Equity  to  be  considered  as  entitled  to 
any  part  of  the  benefit  of  this  agreement,  which,  in  my  opinion, 
he  could  only  claim  upon  the  terms  of  having  bond  fide  fulfilled 
its  obligations  on  his  part. 

In  the  decree  the  small  or  inconsiderable  sums  actually  advanced 
or  paid  by  Hudson  (so  far  as  it  can  be  collected  that  he  paid  any 
thing  from  the  admission  which  I  have  stated)  are  treated  as  if 
they  were  sums  of  money  in  respect  of  which  Hudson  and  the 
assignee  of  Hudson  would  have  a  lien  or  right  of  charge  upon  the 
property  of  the  defendant  Mould,  in  the  sums  of  money  to  be  paid 
by  the  railway  company,  and  the  case  is  assimilated  to  one  of  pay- 
ment towards  the  purchase-money  for  an  estate  or  money  applied 
by  a  trustee  or  by  an  officer  of  the  Court  in  the  improvement  of  an 
estate,  such  as  for  example  in  the  management  and  cultivation  of 
a  West  Indian  plantation.  If  money  be  applied  in  part  payment 
of  unpaid  purchase-money,  it  may  be  a  reasonable  thing  to  hold 
the  individual  advancing  tlie  money  entitled  to  the  benefit  that  the 
vendor  would  have  in  respect  of  tliat  purchase-money  had  it  re- 
mained unpaid.^    But  for  the  reasons  which  I  have  already 

*  469   given  there  is  no  analogy  *  between  the  case  upon  this 

record  and  the  case  of  an  individual  advancing  the  money 
in  part  payment  of  unpaid  purchase-money.  Neither  is  there  any 
analogy  between  the  case  before  me  and  the  case  of  a  trustee  or 
consignee  advancing  money  to  be  applied  in  the  management  and 
cultivation  of  a  West  Indian  plantation,  as  was  the  case  in  the 

*  See  Westmacott  v.  Robins,  ante^  890. 
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authorities  which  were  referred  to  by  the  Vice-Chancellor.  There 
the  individual  laid  claim  to  the  benefit  resulting  from  the  applica- 
tion of  his  money.  But  in  the  present  case,  taking  the  statements 
in  the  answer  and  what  is  obviously  to  be  collected  from  the  nature 
of  the  circumstances,  Mr.  Mould  may  reasonably  allege,  as  he  in 
fact  does  allege  by  the  answer,  that  greater  loss  resulted  to  him 
from  Mr.  Hudson's  failure  tp  advance  the  money  than  the  benefit 
that  was  the  result  of  the  small  sums  of  money  that  werd  ad- 
vanced under  the  contract.  A  claim  therefore  to  the  benefit  of 
the  contract,  in  my  opinion,  cannot  be  substantiated.  A  claim  to 
the  repayment  of  the  money  by  Hudson  might  be  substantiated, 
but  a  mere  demand  for  the  repayment  of  the  money,  treating  it  as 
money  advanced  for  the  use  of  Mould,  is  a  claim  that  must  be  sub- 
stantiated and  prosecuted  in  a  Court  of  Law,  and  does  not  require 
the  aid  of  a  Court  of  Equity,  and  cannot  be  entertained  upon  the 
face  of  this  record.  I  am  therefore  of  opinion  that  this  bill  ought 
to  have  been  dismissed,  and  to  have  been  dismissed  with  costs. 
I  am  of  opinion  that  there  was  no  agreement  which  the  assignee  of 
Hudson  was  entitled  to,  and  that  neither  the  assignee  nor  Hudson 
could  have  maintained  a  bill  in  a  Court  of  Equity  to  have  the 
benefit  of  the  agreement.  I  must  therefore  reverse  the  decree  of 
the  Vice-Chancellor  and  dismiss  the  bill  in  the  usual  manner  with 
costs. 


*  JAMES  V.  HOLMES.  ♦470 

1862.     Maj  28,  29,  31.    June  4.    Before  the  Lord  Chancellor  Lord  Westburt. 

A  woman  who  cohabited  with  a  man  as  her  husband  handed  to  him  sums  of 
money  without  any  specific  directions  as  to  their  application,  and  he  invested 
them  in  purchase  of  leasehold  and  other  property.  Hdd,  that  the  transactions 
ought  to  be  regarded,  not  as  loans,  to  which  the  Statute  of  Limitations 
would  be  applicable,  but  in  the  nature  of  a  trust,  and  that  she  was  entitled 
to  the  investments.* 

This  was  an  appeal  from  a  decree  of  the  Master  of  the  Rolls 
declaring  that  the  defendant  was  a  trustee  for  the  plaintiff  of 

*  See  the  rule  stated  in  Ferry  Trusts,  §  210 ;  Adams's  £q.  (5th  Am.  ed.) 
184,  note  (1). 
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certain  moneys  placed  in  his  hands  by  the  plaintiff.  The  defend- 
ant and  the  plaintiff  cohabited  together  as  husband  and  wife,  and 
had  Several  children.  During  the  cohabitation,  which  extended 
from  1849  to  1860,  the  plaintiff  handed  to  the  defendant  several 
sums  of  money  which  she  had  received  under  a  will,  amounting  to 
about  8002.,  for  the  purpose,  the  bill  stated,  of  being  invested  in 
her  name ;  and  these  sums,  it  appeared,  had  been  laid  out  by  the 
defendant  in  the  purchase  of  houses  and  other  property,  of  the 
particulars  of  which  the  plaintiff  stated  that  she  was  ignorant,  and 
which  were  conveyed  or  assigned  to  himself,  the  defendant.  The 
bill  prayed  for  an  account  of  all  such  moneys,  and  of  the  applica- 
tion and  disposal  thereof,  and  that  the  defendant  might  be  declared 
to  be  a  trustee  of  the  plaintiff  for  all  the  property  which  it  might 
appear  had  been  purchased  by  the  defendant  out  of  the  plaintiff's 
moneys,  and  that  he  might  be  ordered  to  convey  or  ^issign  the  same 
to  the  plaintiff. 

The  defendant  by  his  answer  denied  that  he  had  received  from 
the  plaintiff  more  than  S50Z.,  t>r  that  this  money  was  paid  or 
advanced  to  him  as  trustee  for  the  plaintiff,  or  for  the  purpose  of 
being  laid  out  or  invested  in  the  purchase  of  leasehold  houses  or 
any  other  property  whatsoever,  or  that  there  was  any  trust  ex- 
pressed or  implied  as  to  the  application,  investment  or  deposit 

thereof;  and  he  said  that  the  money  was  paid  ot  advanced 
*  471    *  to  him  without  any  thing  whatever  having  been  said  or 

implied  as  to  the  mode  or  purpose  in  or  for  which  it  was  to 
be  applied,  invested  or  disposed  of.  He  submitted  that,  under 
these  circumstances,  the  advances  must  be  regarded  as  loans,  and 
he  claimed  the  same  benefit  as  if  he  had  pleaded  the  Statute  of 
Limitations  in  bar  to  the  plaintiff's  demand. 

Mr.  Selwyn  and  Mr.  Walford  were  for  the  plaintiff,  in  support 
of  the  decree. 

Mr.  Lloyd  and  Mr.  Sheffield^  for  the  appellant. 

The  following  authorities  were  referred  to :  Wynne  v.  Styan^  (a) 
Cooke  Y.La  Motte.  (6) 

The  Lord  Chancellor.  —  This  case  is  one  of  great  singularity. 

(a)  2  Ph.  806.  (6)  16  Beav.  234,  239. 

[  866  ] 


JAMES  V.  HOLMES.  *  471 

Two  persons,  a  man  and  a  woman,  agreed  to  cohabit  .and  live 
together  as  man  and  wife.  The  woman,  who  was  an  illiterate 
person,  had  at  the  beginning  of  their  intercourse  and  afterwards 
considerable  sums  of  money,  which  were  obtained 'from  her  bj  the 
man  at  various  times  during  the  cohabitation ;  and  the  question 
for  my  consideration  is,  what  were  the  terms  upon  which  the 
advances  had  been  made  by  the  plaintiff  to  the  defendant,  for 
the  fact  of  such  advances  having  been  made  is  not  in  dispute. 
The  allegation  of  the  plaintiff  is,  that  she  handed  the  money  from 
time  to  time  to  the  defendant  upon  the  distinct  understanding  that 
he  was  to  invest  the  same  for  her  benefit,  she  having  at  the  time 
full  confidence  in  him.  It  is  not  pretended  by  him  that  the  sums 
in  question  were  given  to  him,  or  that  they  were  lent  to  him 
to  be  *  repaid  on  any  contract  by  way  of  loan.  He  admits  *  472 
that  the  advances  were  made  to  him  by  the  woman,  and 
that  he  afterwards  applied  the  same  in  the  purchase  of  leasehold 
property.  The  woman  has  sworn  that  she  advanced  the  money 
to  be  applied  for  her  own  benefit.  If  the  man  received  the  money 
on  tlie  promise  that  he  would  apply  it  to  her  own  benefit,  he 
became  a  trustee  for  her;  but  if  the  woman,  without  receiving 
such  promise,  handed  it  over  to  him  for  the  acquisition  of  certain 
property,  then,  as  any  notion  of  a  gift  or  loan  is  excluded,  he 
must  be  taken  to  hold  the  property  bought  with  that  money  for 
her  benefit.  The  defendant  has  not  pleaded  that  it  was  a  gift  or 
loan.  He  says,  referring  to  the  sum  of  50!.,  ^'  This  sum  I  had 
with  the  consent  of  the  plaintiff,  but  it  was  not  paid  or  advanced 
to  me  as  a  trustee  for  her.'*  With  regard  to  the  other  sums,  he 
begins  by  saying,  ^'  The  next  sum  advanced  to  me  by  the  plaintiff," 
&c.  The  notion  of  ownership  or  oijtis  dUponendi  being  excluded 
by  the  absence  of  any  case  being  made  out  of  a  gift  or  loan,  there 
is  no  purpose  left  but  that  of  using  the  money,  still  being  hers,  for 
her  benefit.  The  answer  states  as  follows :  '^  The  money  was  not 
paid  or  advanced  to  me  as  trustee  for  her,  or  for  the  purpose  of 
being  laid  out  or  invested  in  the  purchase  of  leasehold  houses  or 
any  other  property  whatsoever,  nor  was  there  any  trust  expressed 
or  implied  as  to  the  application,  investment  or  deposit  thereof,  but 
it  was  paid  or  advanced  to  me  without  any  thing  whatever  having 
been  said  or  implied  as  to  the  mode  or  process  in  or  for  which  it 
was  to  be  applied,  invested  or  disposed  of.''  All  these  denials  are 
consistent  with  the  fact  that  the  defendant  knew  the  manner  in 
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which  the  money  was  to  be  applied,  and  also  with  the  antecedent 
expectation  or  understanding  that  the  money  should  be  invested 
for  her  benefit,  and  does  not,  in  my  opinion,  displace  the 
*  473  allegatioiis  in  the  bill.  The  money  that  *  has  been  applied 
in  the  acquisition  of  property  must  be  treated  as  advanced 
for  that  purpose,  and  that  which  has  not  been  so  applied  ought  to 
be  held  in  trust  for  the  plaintiff.  On  that  ground  alone  I  affirm 
the  decree,  though  I  do  not  rest  my  decision  on  some  of  the 
grounds  mentioned  by  the  Master  of  the  Rolls. 

Three  objections  have  been  raised  to  the  decree  which  I  must 
notice.  First,  it  is  objected  that  the  defendant  has  been  charged 
with  interest  at  5L  per  cent  per  annum ;  but  as  the  foundation  of 
the  decree  was  a  breach  of  duty  arising  out  of  a  fiduciary  relation,  it 
is  right  that  interest  should  be  so  charged  in  accordance  with  the 
rules  of  the  Court.  Then  it  has  been  urged  that  the  man  should 
have  an  allowance  made  for  the  maintenance  of  the  woman  during 
the  cohabitation.  I  can  direct  no  such  allowance.  Thirdly,  I 
have  been  asked  to  make  an  allowance  for  the  maintenance  of  the 
child.  I  will  do  nothing  of  the  kind.  Let  the  man  apply  to  the 
child's  guardian. 

The  decree  must  be  affirmed  and  the  petition  of  rehearing  dis- 
missed with  costs. 


*474  •PARSONS  v.  HAYWARD. 

1862.    June  11.    Before  the  Lord  Chancellor  Lord  Wkstbury. 

Articles  of  partnership  for  a  term  were  entered  into  between  an  active  and  a 
sleeping  partner  under  the  name  of  the  former,  who  continued  to  carry  on 
the  business  after  the  expiration  of  the  term  in  the  same  name,  but  without 
paying  ofif  the  capital  of  the  sleeping  partner.  Hdd,  that  the  partnership 
continued,  and  that  the  sleeping  partner  was  entitled  to  a  share  of  the  profits 
after  the  end  of  the  term.^ 

This  was  an  appeal  of  the  defendant  from  a  decree  of  the  Master 
of  the  Rolls  dissolving  a  partnership  between  the  plaintiff  and  the 

^  See  Booth  v.  Parks,  1  Molloy,  466;  Bradley  v.  Chamberlin,  16  Yt.  613; 
Mifflin  r.  Smith,  17  Serg.  &  R.  165 ;  United  States  Bank  v.  Binney,  6  Mason, 
186 ;  Story  Partn.  §§  197,  198,  278,  279 ;  Dickinson  v.  Bbld,  3  Desaus.  601 ;  Clark 
V.  Leach,  1  De  G.,  J.  &  S.  409;  CoUyer  Partn.  (6th  Am.  ed.)  §  214. 
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defendant  and  directing  accounts.  By  articles  of  partnership, 
dated  the  12th  August,  1852,  the  plaintiff  and  defendant  entered 
into  partnership  as  tailors  at  Oxford  for  seven  years  from  the  date 
of  the  articles,  if  the  partners  should  so  long  live,  under  the  style 
or  firm  of  "  William  Hayward."  The  seventh  clause  of  the  arti- 
cles provided  that  the  capital  of  the  copartnership  should  consist 
of  1400Z.,  to  be  contributed  by  the  partners  in  equal  shares,  and 
in  case  they  should  mutually  agree  to  employ  additional  capital  in 
the  business  the  plaintiff  should  advance  any  sum  or  sums  of 
money  not  exceeding  in  the  aggregate  2000/.,  and  that  any  further 
capital  should  be  advanced  by  the  partners  in  equal  shares,  or  that 
if  either  declined  to  contribute  his  share  of  such  further  capital  the 
other  might  advance  the  whole ;  but  that  neither  of  the  partners 
should  be  at  liberty  to  draw  out  of  the  partnership  any  part  of  the 
additional  capital  unless  he  should  give  to  the  other  three  calendar 
months'  previous  notice  in  writing  of  his  intention  to  withdraw  the 
same. 

The  13th  clause  provided  that  the  defendant  should  at  all  times 
during  the  partnership  diligently  employ  himself  in  the  business 
and  carry  on  the  same  to  the  greatest  advantage,  and  should  not 
either  directly  or  indirectly  engage  himself  in  any  other  business 
or  occupation ;  but  that  the  plaintiff  should  not  be  compelled  to 
give  his  personal  attendance  or  attention  to  the  partnership 
♦business,  but  should  be  at  liberty  to  continue  his  then  *475 
business  engagements. 

The  18th  clause  provided  that  immediately  upon  the  expiration 
of  the  partnership  or  upon  the  sooner  determination  thereof  by 
notice  as  provided  by  the  articles,  a  full  and  general  account  in 
writing  should  be  taken  of  all  the  moneys,  stock  in  trade,  debts, 
effects  and  property  then  belonging  to  the  partnership,  and  of  all 
moneys  and  debts  due  or  owing  by,  and  of  the  liabilities  of  the 
partnership  ;  and  that  a  just  valuation  and  appraisement  should  be 
made  of  all  the  particulars  included  in  such  account  which  required 
and  were  capable  of  valuation  or  appraisement ;  and  that  immedi- 
ately after  such  last-mentioned  account  should  have  been  so  taken 
and  settled  the  partners  should  make  due  provision  for  the  pay- 
ment of  all  moneys  and  debts  then  due  or  owing  by  the  partner- 
ship, and  for  meeting  all  the  liabilities  thereof ;  and  that  all  sums 
of  money  which  should  have  been*  advanced  by  the  partners  or 
either  of  them  over  and  above  the  original  capital  under  clause  7 
VOL.  IV.  24  [  869  ] 


*  475  GASES  IN   CHANCEBT. 

should  then  be^  fully  paid  and  satisfiedy  together  with  interest  there- 
on ;  and  that  all  the  moneys  of  the  partnership  should  be  divided 
between  the  partners  in  equal  shares ;  and  that  the  stock  in  trade 
not  consisting  of  money  should  be  sold  and  converted  into  money, 
and  divided  between  the  partners  in  equal  shares ;  and  that  the 
outstanding  debts  due  to  the  partnership  should  be  collected  by 
some  accountant  of  Oxford  to  be  appointed  by  the  partners ;  and 
that  whenever  the  debts  received  by  such  accountant  should 
amount  to  the  sum  of  1002.,  he  should  divide  the  same  equally 
between  the  partners ;  and  that  in  case  any  debt  or  debts  should 
remain  uncollected  for  the  space  of  four  years  after  the  dissolu- 
tion, the  same  should  be  sold  to  the  partner  who  should  offer  the 
highest  price  for  the  same.  Under  these  articles  the  plaintiff 
brought  in  capital  amounting  to  upwards  of  12,000Z.,  and 
*  476  *  the  last  yearly  account,  which  was  made  up  to  the  4th 
September,  1859  (being  the  accounts  of  1858  and  1859), 
was  settled  in  July,  1860. 

The  term  of  seven  years  expired  in  August,  1859,  and  no  further 
settlement  or  ac^ustment  was  come  to,  but  the  defendant  continued 
to  carry  on  the  business  without  paying  off  the  plaintiff's  capital, 
and  claimed  to  have  thenceforth  carried  on  the  business  exclusively 
on  his  own  account.  On  the  21st  January,  1860,  he  wrote  to  the 
plaintiff  a  letter,  in  which  he  said :  — 

"  There  cannot  be  the  slightest  doubt  that  our  partnership  was 
formed  and  intended  to  last  for  seven  years,  and  tliat  it  expired  on 
the  31st  July,  1859.  Since  that  time  I  have  in  the  terms  of  our 
articles  paid  all  debts,  and  am  now  prepared  to  pay  you  one  moiety 
of  the  value  of  the  stock  in  trade  and  fixtures,  and  which  I  had 
proposed  to  take  at  cost  price,  instead  of  by  valuation.  There  will 
then  only  remain  your  share  of  the  debts,  and  I  should  not  be 
unwilling  to  arrange  a  special  time  for  their  discharge,  in  case 
you  prefer  that  plan  to  the  mode  of  division  pointed  out  by  the 
deed.  If,  however,  you  think  you  have  any  other  claim  let  me 
know  it,  and  if  we  differ  I  should  have  no  difficulty  in  leaving  it  to 
the  settlement  of  mutual  friends." 

The  plaintiff  replied  by  a  letter,  which  was  partly  as  follows :  — 

<^  It  is  quite  clear  that  our  partnership  was  for  seven  years,  and 
[870] 
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that  the  time  expired  on  the  Slat  July,  1859,  but  it  is  equally 
certain  that  the  partnership  has  not  been  terminated.  It  has  not 
been  settled  or  closed  by  any  act  of  either  party,  but  on  the  con- 
trary has  been  continued  and  carried  on  in  every  respect  as  at  any 
former  period,  and  I  am  legally  and  justly  entitled  to  my  share  of 
the  profits  up  to  the  present  time  the  same  as  heretofore ; 
but  I  do  not  desire  to  be  stringent  in  insisting  *  on  my  *  477 
rights.  I  only  want  to  be  treated  with  some  degree  of  fair- 
ness, and  shall  be  happy  to  receive  from  you  some  fair  and  reason- 
able proposal  for  a  settlement  of  the  partnership,  or  I  shall  with 
pleasure  refer  the  matter  to  mutual  friends,  and  trust  that  the 
business  disputes  may  not  disturb  our  friendship.^ 


99 


No  settlement  was,  however,  come  to,  and  in  April,  1861,  the 
present  suit  was  instituted  for  a  dissolution  of  the  partnership,  an 
account  of  the  partnership  dealings  and  transaction  from  the  foot 
of  the  last  settlement  of  accounts,  and  for  consequential  relief. 

The  decree  directed  accounts  on  the  footing  of  the  deed.  The 
case  is  reported  in  the  81st  volume  of  Mr.  Beavan's  Reports,  (a) 

Mr.  Selwyn  and  Mr.  Toumsend  were  for  the  plaintiff. 

Mr.  Lloyd  and  Mr.  Jessel^  for  the  defendant. 

The  following  authorities  were  referred  to:  Cook  v.  Colling" 
ridgey  (6)  Brown  v.  De  Tastetj  (<?)   Crawshay  v.   Collins,  (d) 

The  Lord  Chancellor.  —  These  two  gentlemen  agreed  to 
become  partners  together  in  the  business  of  tailors.  Mr.  Parsons 
was  not  to  be  an  avowed  partner ;  ho  remained  a  secret  partner. 
Mr.  Parsons  was  to  bring  in  supplies  of  capital  as  they  might  be 
required  by  the  business.  Mr.  Parsons  was  to  have  a  fixed  sum  of 
1002.  a  year  paid  to  him ;  he  was  to  have  interest  upon  his  capi- 
tal, and  also  one  moiety  of  the  profits.  The  stipulation 
about  the  interest  on  capital  was  applied  in  practice  for  *  the  *  478 
benefit  of  Mr.  Hayward,  also  for  whatever  amount  of  real- 
ized profit  he  chose  to  allow  to  remain  for  the  purpose  of  the  busi- 
ness in  the  character  of  capital  to  be  employed  therein  he  was  to 

(a)  Page  199.  *  (c)  Ibid.  284. 

\h)  Jac.  607.  (<Q  16  Yes.  218. 
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be  allowed  int^est  upon  it ;  and,  accordingly,  I  find,  from  a  letter 
or  paper  in  which  the  balance  sheets  of  the  partnership  are  entered, 
that  they  were  in  the  habit  from  year  to  year  of  allowing  a  lai^ 
portion  of  the  realized  profits,  which  appear  to  have  been  very  con- 
siderable, to  remain  undrawn  and  to  be  carried  to  the  account  of 
the  partnership  as  so  much  capital  belonging  to  the  partnership. 
In  that  way  the  amount  of  money  brought  in  by  Mr.  Parsons  and 
carried  to  his  credit  as  capital  became  largely  increased.  The 
amount  of  money  paid  in  by  Mr.  Hayward  as  capital  also  increased 
to  so  large  a  sum  that  in  an  account  stated  very  shortly  after  the 
expiration  of  the  partnership  I  find  the  capital  of  Mr.  Hayward  is 
entered  at  95452.  1«.  8(2.,  and  he  has  interest  allowed  to  him  upon 
that  amount  477/.  odd.  Mr.  Parsons  also  has  a  capital  of  11,943Z. 
and  interest  thereon.  The  business  was  carried  on  at  certain 
premises  in  a  very  advantageous  situation  in  Oxford,  namely  in  the 
High  Street.  These  premises  had  been  originally  demised  to  Mr. 
Parsons  by  one  of  the  colleges  j  and  after  the  expiration  of  the  lease 
they  continued  (as  I  understand  the  facts)to  be  let  to  Mr.  Parsons. 
Mr.  Parson's  tenancy  therefore  in  the  premises  continued,  but  the 
premises  were  treated  as  the  property  of  the  partnership,  and  at 
the  expiration  of  the  term  became  an  asset  of  the  partnership. 
When  this  partnership  came  to  an  end  by  expiration  of  time  it  was 
competent  to  either  party  to  put  an  end  to  the  relation.  The  mode 
of  putting  an  end  to  it  was  perfectly  well  known,  and  it  was 
defined  under  the  articles  of  partnership.  To  have  effectually  put 
an  end  to  the  relation  of  the  partners  it  would  .have  been  neces- 
sary to  pursue  the  directions  there  given,  which  are  no 
*  479  more  *  than  the  ordinary  directions  to  realize  all  the  assets 
and  property  of  the  partnership,  to  ascertain  the  debts  and 
provide  for  the  payment  of  those  debts,  and  then  to  pay  the  capital 
and  divide  the  assets. 

Now  it  was  perfectly  competent  to  this  gentleman  to  continue 
this  relation  <after  the  expiration  of  the  term,  and  unless  that  was 
done  which  would  have  marked  a  dissolution  and  rendered  a  dis- 
solution effectual  —  if  nothing  of  the  kind  was  done,  but  the 
trade  was  carried  on  without  variation,  the  law  infers,  and  very 
reasonably  infers,  from  the  conduct  of  the  parties  an  agreement 
tliat  the  relation  shouM  continue.  The  law  of  course  cannot  ascribe 
to  these  parties  any  definite  intention  how  long  ,that  relation  shall 
have  continued,  and  therefore  it  holds  that  they  must  be  considered 
.      [372] 
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as  having  engaged  to  remain  partners  at  will,  but  on  the  terms  of 
their  antecedent  contract.^ 

That  being  the  state  of  the  case,  I  find  the  defendant  some  time 
after  the  day  when  the  first  partnership  term  expired,  namely,  the 
31st  July,  1859,  denying  that  there  had  been  any  continuance  of 
the  antecedent  relation.  He  had  continued  to  occupy  the  premises 
which  if  the  relation  were  at  an  end  he  had  no  business  to  i-emain 
in.  He  carried  on  the  trade  without  any  announcement  of  a  dis- 
solution —  a  thing  which  certainly  was  not  proper  to  have  been 
done,  unless  he  had  submitted  to  the  tacit  understanding  that  the 
former  relation  was  to  continue.  He  had  taken  no  actual  means 
by  communication,  either  with  the  customers  of  the  partnership  or 
with  those  who  had  been  in  the  habit  of  supplying  goods  to  the 
partnership,  to  notify  to  them  any  change  in  his  position.  He  had 
done  nothing  which  it  was  incumbent  on  him  to  have  done,  as 
well  for  his  own  sake  as  for  the  sake  of  his  partner,  to  com- 
ply with  the  stipulations  which  he  had  *  entered  into,  if  he  *  480 
intended  in  his  secret  mind  at  a  future  time  to  disclaim 
and  repudiate  any  continuance  of  the  partnership  relation.  Then 
I  find  him  in  the  month  of  January,  1861,  writing  a  letter,  and  I 
am  told  at  the  bar  that  that  letter  manifested  a  refusal  any  longer 
to  continue  as  partner,  and  that  from  that  letter  I  am  to  date  the 
dissolution  of  the  second  agreement,  —  that  implied  and  imputed 
agreement  which  had  grown  up  in  the  eye  of  the  law  between 
these  parties.  But  I  find  in  this  letter  nothing  in  the  world  more 
than  an  assertion  that  the  partnership  had  ceased  on  the  31st 
July,  1859.  It  is  not,  as  has  been  represented  to  me,  a  statement 
by  the  defendant  to  the  plaintiff  that  he  acknowledged  there  to 
have  been  a  partnership,  namely,  a  partnership  at  will  from  the 
31st  July,  1859,  and  that  he  was  now  desirous  that  that  should 
terminate.  But  it  is  an  unfounded  assertion  that  this  partnership 
had  terminated  on  the  31st  July,  1859,  and  a  continuous  state- 
ment of  the  rights  of  him  the  defendant,  founded  upon  the  view 
taken  by  himself  and  persisted  in  by  himself.  I  cannot  accept 
this  as  an  acknowledgment  of  a  partnership  at  will  and  a  termina 
tion  of  that  partnership.  I  must  regard  it  as  being,  what  it  really 
is,  the  same  unfounded  assertion  of  the  final  termination  of  the 

2  See  1  Lindlej  Partn.  (Sd  Eng.  ed.)  233 ;  Collyer  Partn.  (5th  Am.  ed.) 
§214. 
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partnership  relation  which  has  been  again  made  by  the  defendant 
in  his  answer  and  which  has  been  the  origin  of  this  suit. 

I  am  told  in  the  next  place  that  the  plaintiff  ought  not  to  have 
relied  on  the  understanding  that  there  was  a  continuance  of  the 
connection,  because  in  August,  1858,  being  on  the  occasion  of  their 
settling  amicably  and  one  year  antecedent  to  the  time  when  their 
partnership  as  contained  in  the  articles  would  terminate,  some 
words  passed  between  the  plaintiff  and  the  defendant  in  which  the 
defendant  warned  the  plaintiff  that  it  would  be  their  last 

•  481    partnership  account.    This  however  was  *  true  to  the  letter. 

It  was  their  last  partnership  account ;  but  the  utterance  of 
these  words  is  by  no  means  inconsistent  with  the  defendant  being 
willing  that  the  partnership  relation  should  continue,  and  they 
cannot  at  all  amount  to  any  thing  like  an  intimation  of  a  final 
intention  on  the  part  of  the  defendant  which  would  entitle  the 
defendant  now  to  say,  ^^  The  partnership  ended  on  the  31st  July, 
1859,  and  you  were  not  warranted  in  inferring  that  I  was  content 
that  the  same  relation  should  continue." 

Then  I  am  told  in  the  next  place  that  the  same  conclusion  is^to 
be  derived  from  the  fact  that  the  plaintiff  did  not  receive  the  lOOL 
allowance  from  and  after  the  81st  July,  1859.  It  is  however 
plain,  on  looking  into  the  accounts,  that  the  habit  was  this :  The 
balance  sheet  was  struck  immediately  after  the  81st  July.  There 
is  a  short  condensed  balance  sheet,  consisting  of  credits  in  favour 
of  the  partnership.  On  one  side  is  entered  the  balance  due  to  the 
plaintiff  and  annual  allowance,  and  on  the  other  side  there  is  the 
entry  to  the  credit  of  the  partnership.  It  is  perfectly  clear  that 
the  habit  was  to  enter  the  lOOZ.  allowance  in  favour  of  the  plaintiff 
when  the  annual  partnership  came  to  its  termination,  but  there 
was  no  account  made  out  on  the  1st  August,  1860,  or  on  the  31st 
July,  1860 ;  and,  consequently,  the  papers  before  me  and  the  books 
of  the  partners  do*  not  furnish  any  one  of  the  occasions  upon  which 
we  might  have  expected  to  find  the  entry  of  the  lOOZ.,  following 
the  example  and  practice  that  had  been  pursued  by  the  parties 
themselves  in  the  antecedent  year.  The  answer  therefore  to  the 
argument  is,  you  do  not  find  any  entry  of  lOOZ.  because  there  has 
been  no  account  made  out,  except  an  imperfect  account  which  is 

carried  down  only  to  the  21st  April,  1860.    If  there  had  been 

*  482    an  annual  account  made  up  on  the  Slst  July,  1860,  *  and 

that  had  not  contained  any  entry,  some  argument  might 
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have  been  fqunded  upon  the  omission,  but  there  was  no  such 
account,  and  therefore  \he  proper  time  for  making  these  entries  to 
the  credit  of  the  plaintiff  had  not  arrived. 

I  am  told  in  the  next  place  that  the  plaintiff  ought  to  have  drawn 
the  conclusion  that  the  partnership  was  put  an  end  to  and  that  the 
defendant  would  no  longer  stand  in  that  relation  from  the  fact 
that  a  certain  portion  of  the  plaintiff's  capital  was  finally  paid  out 
to  him  by  payments  entered  in  this  imperfect  paper  of  the  21st 
April,  1860.  The  facts  appear  to  be  these :  The  plaintiff's  capital, 
as  I  have  already  stated,  is  divisible  into  two  subjects  with  refer- 
ence to  the  sources  whence  it  is  derived.  One  part  consists  of 
actual  moneys  advanced,  the  other  part  consists  of  accumulated 
profits  allowed  to  remain  undrawn  by  the  plaintiff.  It  appears 
that  soon  after  the  termination  of  the  regular  partnership  of  the 
Ist  August,  1859,  there  was  a  superabundance  of  money  capital, 
and  it  seems  that  a  considerable  portion  of  the  capital  was  carried 
to  the  credit  of  the  plaintiff  at  the  bankers  of  the  partners.  The 
defendant  was  very  desirous  of  emancipating  himself  from  the 
obligation  to  pay  interest,  and,  accordingly,  he  gave  notice  to 
the  plaintiff  that  he  would  not  be  responsible  for  interest,  and  I 
was  surprised  to  hear  the  argument  that  was  founded  upon  these 
expressions,  because,  according  to  the  argument  of  the  defendant, 
if  the  partnership  had  terminated  on  the  1st  August,  1859,  there 
could  be  no  right  on  the  part  of  the  plaintiff  to  claim  interest  at 
all,  nor  any  obligation  on  the  part  of  the  defendant  as  managing 
partner  to  be  responsible  for  that.  But  when  the  defendant,  find* 
ing  a  superfluity  of  money  not  wanted  for  the  concern,  gave  notice 
to  the  plaintiff  and  desired  him  to  draw  that  out,  and  at  the  same 
time  accompanied  it  with  an  intimation  that  he  the  defend- 
ant *  should  resist  payment  of  the  interest  thereon,  why  *483 
that  conduct  is  pregnant  with  certain  conclusions  beyond 
the  possibility  of  doubt.  One  is,  that  the  very  notice  inferred  the 
expression  of  a  continuance  of  the  partnership ;  and  another,  that 
there  was  a  clear  acknowledgment  on  the  part  of  the  defendant, 
that  in  his  mind,  but  for  that  notice,  the  whole  contract  for  the 
partnership  entitling  the  plaintiff  to  interest  on  capital  remained 
and  was  in  force. 

But  then  I  am  told  that  the  plaintiff  took  out  all  his  capital. 
That  observation  is  founded  upon  an  ambiguous  use  of  the  word 
*^  capital."    It  is  true,  according  to  this  account,  that  he  received 
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the  last  portion  of  the  actual  money  advanced  T^hich  he  had 
paid  on  the  21st  April,  1860 ;  and  it  appears  that  the  account 
is  corrected  hy  these  partial  figures  by  two  deductions,  one  a 
reduction  of  five  months'  interest  on  200/.  (which  I  am  unable  to 
explain),  and  another  is  an  overcharge  of  262.  12s.  2d,^  which 
reduced  the  sum  total  of  the  plaintiff's  money  advanced  to  the 
partnership  3791Z.  8«.  2cZ.,  a  portion  of  which,  namely,  741Z.  8«. 
2d,  was  paid  to  the  plaintiff  on  the  21st  March,  1860.  But  what 
did  that  still  leave  due  to  the  plaintiff?  Why,  a  very  large  sum 
indeed,  because  this  account,  which  is  in  the  76th  page  of  the  book 
and  which  terminated  with  the  payment  of  7412.  8s.  2d.y  is  con- 
tinued in  the  77th  page  —  and  after  deducting  that  sum,  which  is 
denominated  the  balance  or  capital  account,  the  use  and  meaning 
of  the  word  '^  capital "  being  explained  by  this  paper,  namely,  that 
capital  hero  means  actual  money  advances,  and  does  not  include 
capital  derived  from  advances,  and  does  not  include  capital  derived 
from  accumulated  profits,  but  both  of  which  were  the  sources  of 
capital,  as  I  have  already  explained  —  after  making  the  entry  of 
the  account  terminate  with  the  balance  of  10,052/.  195.  9d. 
*  484  as  due  to  the  plaintiff.  AH  *  I  hear  about  that  is  the  ingen- 
ious fallacy  that  that  was  represented  by  the  book-debts  due 
to  the  concern.  Why  every  part  of  the  capital  is  represented  in 
a  great  measure  by  book-debts  due  to  the  concern.  The  capital  of 
a  partner  is  represented  by  the  assets  of  the  concern,  and  when 
you  ascertain  that  a  portion  of  the  assets  of  a  concern  consists  of 
so  trivial  a  sum  of  stock  as  I:find  here,  as  compared  with  the 
book-debts,  being  nearly  21,000/.,  of  course  the  book-debts  do 
represent  the  capital.  But  what  is  the  contention  of  this  gentle- 
man, the  defendant?  Why,  he  claims  the  right  to  receive  all 
these  book-debts  from  time  to  time  and  to  apply  them  to  the  pur- 
poses of  his  own  business,  and  that  the  plaintiff  shall  have  no 
benefit  resulting  from  the  business  continued  by  capital  of  so  large 
an  amount,  which  is  represented  by  that  sum  carried  to  the  credit 
of  the  plaintiff  of  10,000/.  odd. 

I  have  now  attended  to  every  suggestion  made  to  me,  except 
one  or  two  suggestions  founded  on  the  decree.  The  first  is  one  of 
which  the  defendant  has  no  reason  whatever  to  complain ;  it  is, 
that  the  decree  begins  with  declaring  that  the  plaintiff  is  entitled 
to  a  share.  That  is  an  indefinite  form  of  expression,  which  per- 
haps had  better  not  have  been  introduced  into  the  decree.  But 
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the  share  will  be  easily  ascertained  by  the  subsequent  direction, 
and  if  any  observation  is  to  be  made  upon  it,  it  amounts  to  this, 
that  it  would  be  competent  for  the  defendant  to  contend  that  the 
share  ought  to  be  reduced  to  a  less  amount.  I  shall  not  alter  the 
decree  on  that  ground  at  all. 

The  other  observation  with  reference  to  the  decree,  was,  that 
the  computation  of  profits  ought  to  have  ceased  with  the  decree. 
I  think  that  the  profits  arising  from  the  user  of  the  moneys 
which  de  die  in  diem  were  collected  *  from  the  book-debts  *  485 
until  the  whole  establishment  was  finally  put  an  end  to 
by  the  partnership  being  actually  terminated  by  a  sale  of  the 
premises,  must  be  regarded  as  profits  governed  by  tacit  agreement, 
for,  there  being  an  agreement  of  partnership,  which  is  the  founda- 
tion of  the  decree  and  conclusion  of  law,  it  is  the  implied  contract 
which  regulates  and  not  that  uncertain  and  indefinite  conclusion 
which  is  applicable  in  cases  where  you  cannot  imply  a  contract. 
Where  one  man  has  had  the  benefit  of  the  user  of  the  capital  of 
another,  and  where  a  contract  cannot  be  imputed,  all  that  can  be 
done  is  to  pursue  the  profits  resulting  from  the  use  of  the  capital, 
and  to  claim  these  as  representing  the  benefit  derived  from  the 
employment  of  the  property.  That  principle  is  not  at  all  applica- 
ble to  the  case  of  contract.  Here  there  is  a  case  of  contract 
raised  and  implied  by  law,  and  tliat  contract,  which  is  the  con- 
tinuance of  the  former  agreement,  must  regulate  the  relation 
between  the  parties  not  only  down  to  the  decree,  but  during  the 
time  necessary  for  the  working  out  of  the  decree. 

I,  therefore,  on  all  these  grounds  a£Srm  the  decision  of  the 
Master  of  the  JloUs,  and  dismiss  this  appeal  with  costs. 
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•486  •Ex parU  EDMONDSON. 

In  the  Matter  of  THOMSON. 

« 

1862.    February  21.    Before  the  Lords  Justigbs. 

The  Court  of  Bankruptcy  has  authority,  independently  of  the  153d  section  of 
the  Act  of  1849,  to  allow  the  assignees  in  their  accounts  the  costs  of  an 
unsuccessfid  action  brought  by  them,  although  not  one  which  the  bankrupt 
but  for  his  bankruptcy  could  have  brought ;  and  creditors,  who  do  not  object 
to  an  order  sanctioning  an  action  until  afler  tbe  result  is  ascertained,  cannot 
then  be  heard  to  object  that  the  action  should  not  have  been  sanctioned. 

This  was  an  appeal  from  the  decision  of  Mr.  Commissioner 
Atbton,  disallowing  in  the  accounts  of  the  assignees  the  costs  of 
an  action  brought  by  them,  which  the  commissioner  thought  that 
he  had  no  jurisdiction  to  allow. 

The  action  was  brought  after  an  examination  before  the  Court 
and  upon  the  opinion  of  counsel.  The  proceeding  had  been 
sanctioned  by  the  resolution  of  a  meeting  of  creditors  and  by  an 
order  of  the  commissioner,  whose  approval  was  obtained  before 
the  action  was  commenced.  But  the  action  was  not  one  which  the 
bankrupt  could  have  brought  if  he  had  not  become  bankrupt,  and 
consequently  was  not  within  the  terms  of  the  15Sd  section  of  the 
Bankruptcy  Laws  Consolidation  Act,  1849,  being  brought  by  the 
assignees  in  their  own  right.  The  result  of  the  proceeding  was  a 
nonsuit,  with  leave  to  move  to  enter  a  verdict  for  the  plaintiffs  if 
the  Court  should  consider  that  a  certain  agreement  constituted  a 
partnership.  The  motion  was  made  but  refused.  Some  of  the 
creditors  thereupon  gave  notice  to  the  registrar  not  to  allow  the 
assignees  the  costs  of  the  action,  on  the  ground  that  the  commis- 
sioner had  no  jurisdiction  to  give  leave  for  the  action  to  be  brought; 
and  on  the  matter  afterwards  coming  before  the  commissioner,  he 
directed  a  meeting  of  the  creditors  to  be  called,  for  the  purpose  of 
taking  their  opinion  on  the  propriety  of  allowing  the  costs.  A 
meeting  accordingly  took  place,  at  which  a  majority  were  in  favour 
of  the  allowance,  but  the  objecting  creditors  insisted  that  as  the 
15Sd  section .  only  applied  to  actions  which  might  have 
*  487  *  been  brought  by  the  bankrupt  if  there  had  been  no  bank- 
ruptcy, neither  the  commissioner  nor  a  meeting  of  credi- 
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tors  could  authorize  or  sanction  the  action  in  question,  and  that 
the  costs  could  not  be  allowed.  The  commissioner  so  held,  and 
the  assignees  appealed. 

Mr,  De  Gex^  in  support  of  the  appeal.  —  The  commissioner  had 
jurisdiction,  independently  of  the  153d  section,  to  authorize  the. 
proceedings  and  to  direct  the  costs  of  them  to  be  paid  out  of  the 
estate. 

Mr.  Bacofij  for  the  objecting  creditors.  —  The  action  was  not 
within  the  section  under  which  alone  the  commissioner  had  juris- 
diction. Moreover,  it  was  not  for  the  benefit  of  the  estate,  and 
ought  not  to  have  been  brought. 

Mr.  Follettj  for  the  official  assignee,  said,  that  the  estate  might 
not  be  sufficient  for  the  payment  of  the  costs  of  the  action  and 
of  this  application. 

Mr.  De  Gex,  in  reply.  —  If  there  had  been  objection  as  to  the 
propriety  of  the  action,  which  however  there  was  not,  that  objec- 
tion should  have  been  taken  before  the  action  was  brought. 

The  Lord  Justice  Turner.  —  I  think  that  the  respondents 
ought  not  to  have  waited  till  after  the  result  of  the  action  was 
known  before  they  objected  to  the  commissioner's  first  order.  I 
think  that  the  commissioner  had  jurisdiction  to  allow  the  costs, 
and  as  he  considered  it  a  proper  case  for  their  allowance,  if  he 
had  jurisdiction,  I  think  that  they  must  be  paid  out  of  the  estate. 

* 

The  Lord  Justice  Enioht  Bruce  concurred. 
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♦  488       *  Ex  parte  RICHARD  EDMONDS  and  Others. 

In   the  Matter  of   ANDREW   BEATER,  FREDERICK  DEN- 

NANT  and  JAMES  RUSS,  Bankrupts. 

1862.    January  28.    February  22.    Before  the  Lords  Justices. 

Articles  of  partnership  between  three  partners  provided  that  on  the  death  of  the 
senior  partner  a  specified  amount  of  his  share  in  the  capital  should  be  con- 
tinued in  and  be  considered  part  of  the  partnership  effects,  and  that  the 
surviying  partners  should  pay  that  amount,  with  interest,  by  yearly  instal- 
ments, with  liberty  ipr  his  executors  to  inspect  the  accounts  of  the  surviying 
partners^  business,  and  that  the  said  capital  should  be  secured  by  the  bond 
of  the  surviving  partners.  After  the  senior  partner^s  death  the  surviving 
partners  executed  a  bond  to  his  executors,  according  to  the  articles,  to  secure 
the  balance  due  to  their  testator,  and  by  a  contemporaneous  deed  the  execu- 
tors assigned  to  the  surviying  partners  all  the  testator^s  share  of  the  business, 
and  the  surviving  partners  covenanted  to  pay  all  the  joint  debts.  Afler  pay- 
ment of  all  the  joint  debts  the  surviving  partners  became  bankrupts.  Edd^ 
that  the  executors  were  entitled  to  prove  and  receive  dividends  on  the  unpaid 
balance  pari  passu  with  the  bankrupts^  other  creditors. 

This  was  a  motion  on  behalf  of  a  large  number  of  creditors, 
who  had  proved  their  debts  against  the  joint  estate  of  the  above 
bankrupts,  that  an  order  of  Mr.  Commissioner  Holboyd  might  be 
reversed  or  varied,  and  that  a  proof  against  the  estate  by  the 
executors  of  a  deceased  partner  of  the  bankrupts,  named  James 
Coster,  for  131,179Z.  14«.  Id.,  which  had  been  admitted  under  the 
order,  might  be  expunged  or  might  be  reduced  to  35,9582. 12«.  Id, 

The  late  James  Coelter  was  formerly  a  partner  with  Andrew 
Beater  and  Frederick  Dennant,  two  of  the  bankrupts,  and  the 
three  had  carried  on  business  as  warehousemen.  This  partner- 
ship was  constituted  by  articles  dated  the  6th  of  July,  1853,  and 
providing  that  the  partnership  should  continue  for  the  term  of 
twenty-one  years  from  the  20th  of  December  then  last.  The  other 
material  articles  were  the  following :  — 

^'  6.  The  said  James  Coster  may  at  any  time,  whether  a  partner 

or  not,  during  the  said  copartnership  term,  by  any  instrument  in 

writing,  admit,  or  he  may  by  his  will  or  codicil  direct  to  be 

*  489    admitted,  as  a  partner  into  the  said  *  copartnership  con- 
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cern  any  one  of  his  grandsons,  being  a  son  of  the  Rev.  Arthur 
Brooking  and  Fanny  his  wife,  or  in  case  of  such  grandson's 
decease,  or  instead  and  in  exclusion  of  him,  any  other  son  of 
the  said  Arthur  and  Fanny  Brooking,  on  either  of  such  grandsons 
attaining  the  age  of  twenty-one  years ;  and  the  said  James  Coster 
may,  whether  a  partner  or  not,  during  the  said  copartnership  term, 
by  any  writing  or  instrument  in  writing  also  admit,  or  he  may  by 
will  or  codicil  direct  the  admission  of,  his  nephew  James  Buss  as 
a  partner.  Provided  always  that  the  said  James  Buss,  and  such 
grandson,  if  of  age,  or,  if  not  of  age,  on  his  attaining  twenty-one, 
shall,  at  the  time  when  such  admission  shall  be  directed  to  take  place 
under  the  provisions  hereof,  give  three  calendar  months'  written 
notice  to  the  continuing  or  surviving  partners  or  partner  of  his 
and  their  intention  to  be  admitted  as  such  partner ;  but  if  either 
of  them  shall  give  no  such  notice,  then  such  nephew  or  grandson 
(as  the  case  may  be)  shall  be  deemed  and  concluded  to  have 
declined  such  partnership,  and  shall  not  be  eligible  thereto ;  and 
the  share  so  intended  for  such  nephew  or  grandson  shall  be  con- 
sidered to  belong  to  the  surviving  or  continuing  partners  or  part- 
ner. Provided  also  that,  after  the  retirement  or  decease  of  the 
said  James  Coster,  such  grandson  and  nephew,  or  either  of  them, 
on  such  admission,  collectively  or  individually,  shall  not  be  entitled 
to  any  more  than  an  equal  participation  of  profits  with  either  of 
them  the  said  Andrew  Beater  and  Frederick  Dennant,  or  with  any 
other  surviving  or  continuing  partner ;  and  if,  after  the  retirement 
or  decease  of  the  said  James  Coster,  the  said  Andrew  Beater  or 
Frederick  Dennant,  or  such  grandson  or  nephew,  shall  retire  from, 
or  die,  or  not  elect  to  become  such  partner,  the  share  of  profits 
of  such  party  so  retiring  or  dying  or  not  electing  as  last-men- 
tioned shall  be  divided  and  received  equally  between  and 
by  *  the  others  or  the  other  of  the  then  actual  partners  or  *  490 
partner.  Provided  also  that,  until  the  said  James  Coster 
shall  retire  or  die,  or  so  long  as  he  shall  be  entitled  to  any  share 
of  the  profits  of  the  said  copartnership,  his  share  in  such  profits 
shall  be  divisible  and  receivable  between  himself  and  such  grand- 
son and  nephew,  or  either  of  them,  when  admitted,  in  such  pro- 
portions and  manner  as  he,  the  said  James  Coster,  shall  from 
time  to  time,  or  at  any  time  or  times,  by  any  instrument  in  writ- 
ing or  by  will  direct." 
^^  8.  If  any  partner  shall  retire  from  the  partnership  or  die,  the 
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value  of  his  share  in  the  copartnership  capital  or  stock  shall  be 
considered  to  amount  to  and  shall  be  taken  at  the  sum  ascertained 
and  stated  in  the  last  half-yearly  account  or  stock-taking,  subject 
to  be  increased  or  decreased  by  any  capital  brought  in  or  with- 
drawn, and  to  an  allowai^ce  of  interest  thereon  till  such  retire- 
ment or  decease ;  and  the  share  of  the  profits  to  which  such  retir- 
ing or  deceased  pai*tners  shall  be  entitled  shall  be  a  proportion  of 
profits  for  the  interval  that  shall  have  elapsed  since  the  last  half- 
yearly  account  or  stock-taking  up  to  such  retirement  or  decease, 
such  proportion  to  be  ascertained  and  based  upon  the  average  of 
profits  to  which  such  retiring  or  deceased  partner  shall  have  been 
entitled  as  appearing  by  the  four  last  half-yearly  accounts  or  stock- 
takings, and  from  which  proportion  shall  be  deducted  all  sums 
drawn  out  during  such  interval,  it  being  intended  that  this  pro- 
vision shall  be  adopted  in  lieu  of  any  valuation  of  assets,"  draw- 
ing therefore  a  clear  distinction  between  the  interest  which  is  to 
accrue  after  the  death  and  the  profit  which  is  to  accrue  up  to  the 
death." 
<<  10.  If  the  said  James  Ooster  shall  retire  from  the  partnership 

or  die,  then  so  much  of  his  share  in  the  partnership  capital 
*  491    as  shall  not  exceed  100,0002.  shall  be  *  continued  in  and  be 

considered  as  part  of  the  partnership  effects,  and  the  con- 
tinuing or  surviving  partners  shall  in  every  year  next  after  such 
retirement  or  decease,  until  the  whole  of  such  sum  not  exceeding 
100,000/.  and  interest  thereon  shall  be  fully  satisfied,  pay  to  the 
said  James  Coster  or,  in  case  of  his  death,  to  his  executors  or 
administrators  the  yearly  instalment  of  10,000/.,  such  instalment 
to  include  interest  on  so  much  of  the  said  sum  of  100,000/.  or 
less  as  shall  frpm  time  to  time  remain  owing,  it  being  intended 
that  such  annual  instalment  with  interest  shall  not  exceed  10,000/., 
the  first  of  such  yearly  instalments  of  10,000/.  to  be  made  at  the 
expiration  of  one  year  next  after  such  retirement  or  death. 

'^11.  If  upon  such  retirement  or  decease  of  tlie  said  James 
Coster  his  share  in  the  partnership  capital  shall  exceed  100,000/., 
then  the  continuing  or  surviving  partners  shall  pay  to  the  said 
James  Coster,  or;  in  case  of  his  death,  to  his  executors  or  admin- 
istrators such  excess  with  interest  thereon  or  on  so  much  thereof 
as  shall  for  the  time  being  remain  unpaid,  to  be  computed  from 
such  retirement  or  decease,  by  six  equal  annual  instalments,  the 
first  of  suc^  instalments  to  be  made  at  the  expiration  of  twelve 
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calender  months  after  such  retirement  or  decease,  and  the  whole 
of  such  capital  of  the  said  James  Coster  with  interest  to  be  secured 
at  the  time  hereinbefore  mentioned  by  the  bond  of  the  continuing 
or  surviving  partners,  who  shall  have  the  option  of  paying  off  any 
part  of  such  capital  and  interest  by  larger  instalments  or  at  earlier 
periods  than  before  stipulated,  and  by  such  bond  the  said  James 
Coster  or  his  executors  or  administrators  shall  be  indemnified 
from  all  copartnership  liabilities ;  and  tlie  said  James  Coster  or 
his  executors  or  administrators  shall  release  and  assign  to  the  con- 
tinuing or  surviving  partners  his  part,  share  and  interest  in 
the  said  partnership  assets  and  property.  And  for  *  the  *  492 
purpose  of  affording  to  the  said  James  Coster  or  his  execu- 
tors or  administrators  every  facility  for  ascertaining^  recovering, 
and  receiving  the  moneys  which  may  become  due  to  him  or  them 
he  or  they  are  hereby  authorized  at  all  reasonable  times  to  inspect, 
examine,  extract  and  copy  all  accounts,  matters  and  things  relat- 
ing thereto." 

On  the  20th  of  December,  1855,  James  Coster,  under  the  power 
given  to  him  by  the  6th  clause  of  the  articles,  admitted  the  bank- 
rupt James  Buss  as  partner  in  the  business,  but  there  did  not 
appear  to  have  been  any  formal  admission  in  writing  according  to 
the  articles. 

On  the  9th  of  September,  1857,  Mr.  Coster  died,  having  made 
his  will,  which  was  da1;ed  the  30th  August,  1854,  and  which,  so 
far  as  material,  was  to  the  following  effect :  After  reciting  that  he 
had  for  some  time  past  carried  on  the  business  of  a  warehouseman 
in  partnership  with  Messrs.  Beater  and  Dennant,  and  that,  under 
the  deed  or  articles  of  partnership,  he  was  empowered  by  will  to 
direct  the  admission  as  a  partner  into  the  copartnership  concern 
of  any  one  of  his  grandsons  (being  the  son  of  the  Rev.  Arthur 
Brooking  and  Fanny  his  wife),  or,  in  case  of  his  grandson's 
decease,  or  instead  and  in  exclusion  of  him,  any  other  son  (recit- 
ing in  substance  the  6th  clause  in  the  articles),  he  gave  and 
bequeathed  to  his  grandson  Arthur  Brooking  ^^  all  that  third  part 
or  share,"  and  in  case  the  testator  should  leave  only  one  partner, 
*^  then  all  that  moiety  or  half  part  or  share  of  and  in  the  net 
profits  of  the  partnership  business  which  should  accrue  "  from  the 
day  of  his  decease ;  provided  that  his  grandson  should  at  the  time 
of  his  decease  have  attained  the  age  of  twenty-one  years,  and 
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should  give  notice  according  to  the  provisions  of  the  partnership 
articles,  and  that  thereupon  the  grandson  should  be  admitted 

*  493    to  a  third  part  or  moiety  as  the  case  might  be.    *  The  will 

then  went  on  to  provide  for  the  other  children  and  also  for 
Mr.  Russ. 

After  Mr.  Coster's  death  accounts  were  settled*  by  his  executors 
with  the  surviving  partners,  the  three  bankrupts,  ai^d  upon  the 
settlement  of  those  accounts  it  was  found  that,  at  the  decease  of 
Mr.  Coster,  there  was  due  to  him  on  account  of  his  share  in  the 
partnership  busmess  from  his  surviving  partners,  the  three  bank- 
rupts,  the  sum  of  150,838Z. ;  and  the  sum  of  21,000Z.  and  a  frac- 
tion- having  been  then  already  paid  by  the  bankrupts  to  the 
executors,  it  was  agreed  that  10,000/.  of  that  sum  should  be  con- 
sidered to  have  been  paid  as  the  first  instalment  of  the  100,000/. 
with  interest  upon  it,  leaving  95,000/.  due  in  respect  of  that  sum, 
and  11,015/.  as  the  first  instalment  of  what  was  due  for  principal 
and  interest  beyond  that  amount,  leaving  42,365/.  due  on  that 
account. 

The  surviving  partners  thereupon  gave  a  bond  to  the  executors, 
dated  the  29th  of  October,  1858,  conditioned  for  the  payment  of 
95,000/.  and  interest  by  annual  instalments  of  10,000/.  and  of  the 
42,365/.  by  five  equal  annual  instalments.  The  first  instalment  of 
the  six  which  were  provided  by  the  articles  was  paid  according  to 
tlie  arrangement  which  had  been  made.  ' 

By  a  deed  of  even  date  the  executors  assigned  Mr.  Coster's 
share  of  the  business  and  of  the  profits  up  to  his  death  to  the 
surviving  partners,  the  bankinipts;  and  the  bankrupts  agreed  to 
indemnify  the  executors  against  the  debts  and  liabilities  of  the 
partnership. 

The  surviving  partners  afterwards  became  bankrupt  in  August, 
1861.    The  131,179/.  for  which  the  proof  had  been  admitted 

*  494    was  the  full  amount  which  was  due  at  the  *  time  of  the 

bankruptcy,  in  respect  both  of  the  95,000/.  and  the  42,000/. 
and  the  interest  on  those  sums.  The  appellants  sought  to  reduce 
the  proof  to  35,000/.,  being  the  amount  then  due  in  respect  of  the 
latter  of  those  sums. 

The  commissioner  held  that  the  effect  of  the  articles  and  of  the 
arrangement  of  1858  was  to  place  the  executors  upon  the  same 
footing  with  the  other  creditors  of  the  surviving  partners,  and  he 
admitted  the  proof. 
[  384  ] 
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Sir  Hugh  Cairns  and  Mr.  LUUe^  for  tlie  appellants. 

Mr.  Daniel  and  Mr.  De  Gexy  for  the  assignees. 

The  Solicitor- General  J  Mr.  Bacon^  aud  Mr.  De  GeXy  for  the 
executors. 

The  following  cases  were  cited :  Ex  parte  Garland^  (a)  Ex 
parte  BuUerfield,  (6)  and  Travi%  v.  Milne.  (<?) 

February  22. 

The  Lord  Justice  Knight  Bruce.  —  The  notice  on  which  the 
present  appeal  was  brought  to  this  Court  was  to  the  effect  follow- 
ing :  [His  Lordship  read  it.] 

In  the  argument  of  the  case  it  was  contended  not  that  the  proof 
should  be  wholly  expunged,  but  only  that  it  should  be  considerably 
reduced.  It  was  conceded  on  the  part  of  the  appellants  that,  to  a 
certain  extent,  the  proof  was  well  founded. 

*  The  assignees  took  no  part  in  the  discussion,  neither  sup-  *  495 
porting  nor  opposing  the  appeal,  which  is  founded  mainly, 
if  not  alone,  on  the  10th  clause  of  the  articles  of  agreement  that 
are  in  evidence,  dated  the  6th  of  July,  1858,  taken,  as  that  clause 
must  of  course  be,  in  connection  with  the  rest  of  the  instrument. 
The  words  of  the  clause  which  seem  by  the  appellants  viewed  as 
most  important  are  —  "  shall  be  continued  in  and  be  considered  as 
part  of  the  partnership  effects."  Possibly,  had  the  bond  of  the 
27th  of  October,  1858,  and  the  assignment  of  the  same  date  not 
existed,  there  might  have  been  some  foundation  for  the  claim  to 
diminish  the  proof,  though  I  do  not  assert  nor  am  I  persuaded 
that  there  would.  But  the  bond  was  executed  by  the  bankrupts 
and  accepted  by  Mr.  Coster's  executors  more  than  a  year  after  Mr. 
Coster's  death  and  more  than  two  years  before  the  bankruptcy, 
and  the  assignment  was  executed  by  the  executors  and  accepted 
by  the  bankrupts  more  than  a  year  after  Mr.  Coster's  death  and 
more  than  two  years  before  the  bankruptcy.  All  notion  of  part- 
nership therefore  between  the  executors  and  the  bankrupts  at  the 
time  of  the  bankruptcy —  all  notion  of  a  competition  in  the  present 
proof  or  any  part  of  it  between  the  executors  and  their  own  or  the 
testator's  creditors  —  all  notion  of  participation  by  the  testator's 

(a)  10  Ve«.  110.  (6)  De  Gex,  319.  (c) '  9  Hare,  141. 
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estate  in  the  profits  of  the  bankrupt's  trade,  which  after  the  testa- 
tor's death  they  carried  on  —  all  notion  of  title  on  tlie  executors' 
part  to  any  portion  of  the  capital  in  the  bankrupt's  trade  are  out 
of  the  case ;  and  there  being  no  dispute  of  calculation  or  arithmetic, 
I  conceive  that  under  the  bond  the  proof  admitted  by  the  learned 
commissioner  was  correctly  and  properly  admitted,  and  that  the 
appeal  altogether  fails. 

*  496       The  Lord  Justice  Turner,  after  stating  the  facts  of  *  the  . 

case  in  nearly  the  same  words  in  which  they  are  above 
stated,  said :  — 

It  was  not  contended  on  the  part  of  the  appellants  that  the  proof 
should  be  wholly  expunged,  but  it  was  insisted  on  their  part  that, 
it  being  expressly  agreed  by  the  articles  that  so  much  of  the  tes- 
tator's share  in  the  capital  as  should  not  exceed  100,000/.  should 
be  continued  in  and  considered  as  part  of  the  partnership  effects, 
no  proof  ought  to  be  admitted  in  respect  of  that  portion  of  the  tes- 
tator's share  of  the  capital. 

The  question  depends,  as  it  seems  to  me,  upon  the  construction 
of  the  articles.  If  the  share  of  theT  testator's  capital  was  to  remain 
in  the  concern  so  as  to  entitle  the  testator's  estate  to  a  proportion- 
ate or  other  share  of  the  profits  to  be  derived  from  the  business, 
the  estate  would,  as  I  conceive,  stand  in  the  position  of  a  partner 
and  be  liable  for  the  debts,  and  then  of  course  no  proof  on  its 
behalf  could  be  admitted  in  competition  with  the  creditors. 

In  my  view  of  this  case,  therefore,  the  first  point  to  be  consid- 
ered is,  what  is  the  effect  of  the  articles  in  this  respect ;  and  I  am 
of  opinion  that,  according  to  the  true  construction  of  them,  the 
testator's  estate  was  not  meant  to  be  and  was  not  entitled  to  any 
share  of  the  profits  to  be  derived  from  the  business.  The  same 
clause  which  provides  for  this  portion  of  the  testator's  capital  con- 
tinuing in  and  being  considered  as  part  of  the  partnership  effects, 
points  out  also  the  terms  on  which  it  is  so  to  continue  and  be 
considered,  and  those  terms  are  that  it  is  to  be  paid  out  by  the 
continuing  or  surviving  partners  with  interest  by  annual  instal- 
ments. It  is  clear  therefore  that  interest  was  to  be  paid  upon  this 
portion  of  the  testator's  capital ;  and  that  it  was  not  to  carry  profit 
also  is,  I  think,  not  less  clear  from  the  other  parts  of  the 

*  497    *  articles.    The  provisions  for  the  payment  out  of  tlie  testa- 
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tor's  capital  seem  to  me  very  clearly  to  indicate  that  nothing 
more  was  meant  by  the  agreement  for  this  part  of  it  continuing  in 
the  concern  than  that  it  was  so  to  continue  as  a  loan  to  the  con- 
tinuing or  surviving  partners.  It  was  money  lent  for  the  purpose 
no  doubt  of  being  employed  in  the  business,  but  it  was  to  be  so 
employed  not  as  the  money  of  the  testator,  but  as  the  money  of 
those  to  whom  it  was  lent  and  who  were  to  be  liable  for  it  to  the 
testator's  estate.  Independently  of  the  danger  to  this  estate  which 
might  arise  from  the  sudden  withdrawal  of  so  large  a  capital,  the 
provisions  of  the  articles  for  enabling  the  testator  to  appoint  part- 
ners into  the  business  show  (if  it  was  necessary  to  show)  quite  a 
sufficient  motive  to  induce  the  testator  to  make  the  loan. 

It  was  argued  for  the  appellants  that  the  terms,  both  of 
the  assignment  by  the  executors  to  the  surviving  partners  and  of  the 
proviso  at  the  close  of  the  6th  clause  of  the  articles,  show  that  the 
parties  had  in  contemplation  the  continuing  of  the  concern.  But 
the  question  here  is  not  whether  the  concern  was  to  continue,  but 
whether  it  was  to  continue  on  any  such  terms  as  would  render  the 
testator's  estate  liable  for  the  debts  of  the  partnership,  and  so 
prevent  the  right  to  prove.  The  fallacy  of  the  appellants'  argu- 
ment in  this  respect  appears  to  me  to  be  this,  that  it  treats  the 
obligation  of  the  surviving  partners  to  pay  out  the  capital  (an 
obligation  which  is  given  in  lieu  of  the  capital  being  paid  out)  as 
being  itself  the  capital  in  lieu  of  which  it  was  given. 

It  was  said  by  the  appellants  that  the  testator's  estate  had  the 
benefit  of  his  share  remaining  in  the  business  by  his  nominee 
(under  the  power  reserved  to  him  of  nominating  partners)  taking 
his  share  of  the  profits.  But  this  does  not  seem  to  me  to 
alter  the  case ;  it  was  *  no  more  than  one  of  the  terms  on  *  498 
which  the  money  was  to  be  lent. 

The  case  of  Ex  parte  Garland  (ji)  and  the  other  cases  referred 
to  in  the  argument  have  not  in  my  opinion  any  application  to  the 
present  case.  They  proceed  upon  the  principle  that  the  executor 
or  trustee  directed  to  carry  on  the  business  having  the  right  to 
resort  for  his  indemnity  to  the  assets  directed  to  be  employed  in 
carrying  it  on,  the  creditors  of  the  trade  are  entitled  to  the  benefit 
of  that  right,  and  thus  become  creditors  of  the  fund  to  which  the 
executor  or  trustee  has  a  right  to  resort.     But  here  there  is  no 

(a)  10  Vee.  110. 
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executor  or  trustee  directed  to  carry  on  the  business,  and  therefore 
no  such  right  to  indemnity,  and  the  parties  nominated  by  the  tes- 
tator have  no  such  right  against  the  particular  fund  which  is  to  be 
continued  in  the  business.  To  extend  the  principle  of  the  cases 
referred  to  to  such  a  case  as  the  present  would,  as  I  conceive,  be 
most  dangerous  to  trade,  as  it  would  necessitate  the  withdrawal 
of  the  capital  of  moneyed  partners  immediately  upon  their  deaths 
and  prevent  all  arrangements  for  its  being  in  any  manner  or  upon 
any  terms  continued  in  the  business. 

In  my  opinion,  therefore,  this  motion  must  be  refused,  and 
refused  with  costs. 


♦499  *  Ex  parte  mAjEN  CADWALLADER. 

In  the  Matter  of  ELI  JAMES. 

1862.    April  26.    Before  the  Lords  Justigrs. 

The  trustee  of  a  testator^s  residuary  estate  in  trust  for  his  widow  for  life  or 
widowhood,  and  with  remainder  to  his  infant  children,  became  bankrupt,  and 
the  widow  obtained  on  petition  supported  by  eyidence  an  order  from  the 
Court  of  Bankruptcy  directing  that  she  should  be  admitted  to  prove  in  respect 
of  a  breach  of  trust  for  a  specified  sum  and  such  ether  amount  as  upon  the 
accounts  should  appear  due  from  the  bankrupt  to  the  trust  estate.  Hdd,  that 
she  was  entitled  to  TOte  at  the  choice  of  assignees. 

This  was  an  appeal  from  a  decision  of  Mr.  Commissioner  Hill, 
holding  that  the  appellant  was  not  entitled  to  vote  at  the  choice  of 
assignees. 

John  Gadwallader,  the  appellant's  late  husband,  bj  his  will 
gave  his  real  and  personal  estate  unto  and  to  the  use  of  the  bank- 
rupt, Eli  James,  his  heirs,  executors,  administrators  and  assigns, 
iii  trust  for  the  appellant  during  her  life  or  widowhood,  and  imme- 
diately after  her  decease  or  second  marriage  (which  should  first 
happen)  in  trust  for  all  and  everj  the  testator's  children  already 
born  or  thereafter  to  be  born,  and  their  respective  heirs,  executors, 
administrators,  and  assigns  in  equal  shares  as  tenants  in  common. 
And  the  testator  appointed  the  bankrupt  sole  executor  of  his  wilL 

The  testator  died  on  the  7th  of  February,  1865,  leaving  the 
appellant  and  three  children,  who  were  still  infants,  him  surviving, 
[  388  ] 
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The  appellant  had  obtained  an  order  for  proof  on  a  petition 
presented  by  her  supported  by  affidavits,  stating  misappropriations' 
of  part  of  the  testator's  assets  by  the  bankrupt. 

This  order  was  dated  the  26th  of  February,  1862,  and  was  as 
follows :  — 

^'Tliis  Court  doth  order  that  the  said  Ellen  Gadwallader  be 
allowed  to  prove  against  the  estate  of  the  said  bankrupt 
for  the  sum  of  8800Z.  2«.  8d.  *  and  any  other  sum  forming  *  500 
part  of  tlie  estate  of  the  said  John  Gadwallader  deceased 
which  upon  inquiry  may  hereafter  be  found  to  have  been  received 
and  converted  by  the  said  bankrupt  to  his  own  use,  and  that  the 
dividends  to  arise  in  respect  of  any  proof  which  may  be  made  by 
virtue  of  this  order  be  paid  into  the  Bank  of  England  to  the 
account  of  the  accountant  in  bankruptcy,  to  the  credit  of  an 
account  to  be  entitled  ^  The  Estate  of  John  Gadwallader  deceased,' 
and  there  remain  until  further  order." 

Having  obtained  this  order,  the  appellant  claimed  to  vote  at  the 
choice,  whereupon  the  following  memorandum  was  entered  on  the 
proceedings  and  signed  by  the  registrar :  — 

"  Memorandum.  —  This  being  the  day  appointed  in  London 
Gazette  (by  adjournment  from  the  14th  instant)  for  the  choice  of 
assignees  of  the  estate  and  effects  of  Eli  James,  the  person  against 
whom  this  petition  for  adjudication  of  bankruptcy  is  now  in  prose- 
cution, certain  proofs  of  debt  were  presented  by  Mr.  Inskip  and 
objected  to  by  Mr.  Edlin  of  counsel  for  the  petitioning  creditor, 
and  by  Mr.  Howard,  solicitor  for  a  creditor ;  and  the  said  Mr. 
Howard,  on  behalf  of  Ellen  Gadwallader,  also  claimed  to  be 
entitled  to  vote  in  the  said  choice  of  assignees,  but  the  registrar 
of  the  Gourt  decided  that  the  said  Ellen  Gadwallader  was  not 
entitled  to  vote  in  such  choice,  and  I  did  adjourn  this  sitting  for 
the  purpose  of  allowing  time  for  investigation  of  the  debts  sought 
to  be  proved  by  the  said  Mr.  Inskip  until  the  1st  day  of  April  next 
at  eleven  o'clock  at  this  place." 

This  matter  being  afterwards  brought  before  Mr.  Gom- 
missioner  *  Hill,  he  signed  the  following  memorandum  on    *  501 
the  proceedings ;  — 
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"  The  right  of  the  said  Ellen  Cadwallader  to  vote  in  the  choice 
of  assignees  having  been  referred  to  me,  I  did,  after  hearing  the 
said  Mr.  Inskip  and  Mr.  Howard,  decide  that  she  was  not  entitled 
to  vote  in  such  choice." 

From  this  decision  the  present  appeal  was  brought. 

Mr.  Bagley  (with  whom  was  Mr.  Bacan)^  in  support  of  the 
appeal.  —  The  decision  of  the  commissioner  was  foi^nded  on  the 
cases  of  Ux  parte  Shaw^  (a)  Ex  parte  Wyatt^  (ft)  and  Ex  parte 
Howe.  (^)  But  in  those  cases  the  persons  seeking  to  vote  had  no 
beneficial  interest. 

Mr.  Be  Gex,  for  a  creditor,  in  support  of  the  commissioner's 
decision.  —  The  authorities  on  which  the  commissioner  decided  the 
case  proceed  6n  the  rule  that  where  the  title  to  prove  arises  under 
an  order  of  the  Court  it  does  not  give  a  right  to  vote  in  the  choice 
of  assignees,  at  all  events  unless  the  order  so  provides.  Unless  the 
trustee  and  cestuis  que  trustent  join  in  tendering  a  proof,  it  cannot 
be  admitted  without  an  order  of  the  Court,  and,  when  an  order  is 
necessary,  it  does  not  give  the  right  to  vote  unless  it  says  so.  Here 
the  appellant  has  only  a  partial  beneficial  interest,  and  cannot,  in 
respect  of  that,  vote  for  the  whole  debt.  Moreover,  the  order  in 
substance  only  gives  liberty  to  go  in  and  make  such  proof  as  may  be 
established,  and  does  not  liquidate  the  claim  sufficiently  to  ascer- 
tain the  amount  in  respect  of  which  the  vote  could  be  computed. 

*  502       *  Mr.  Bruce  appeared  for  the  official  assignee. 

Mr.  Bagley^  in  reply.  —  In  this  case  the  order  did  not,  in  the 
words  of  Lord  Eldon  in  Ex  parte  Shaw^  (d)  create  or  originate 
the  right  to  prove,  but  was  merely  declaratory  of  the  right,  and 
therefore  the  authority  of  that  case  is  not  adverse  to  the  appellant. 

The  Lord  Justice  Knight  Bruce.  —  Upon  the  materials  before 
the  Court,  it  appears  that  the  whole  fund  in  respect  of  which  the 
order  for  proof  was  made  belongs  to  Mrs.  Gadwallader  and  her 
infant  children.  Under  these  circumstances^  I  think  that  Mrs. 
Gadwallader  is  sufficiently  interested  to  be  allowed  to  vote^  in  the 

(a)  1  Gl.  &  J.  127,  (c)  De  Gex,  111. 

(6)  2  D.  &  0.  210.  (d)  1  Gl.  &  J.  189. 
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choice  of  assignees.  At  the  same  time,  I  wish  it  to  be  understood 
that  I  in  no  waj  question  the  decision  of  Lord  Eldon  in  Ex  parte 
ShatVj  (a)  nor  am  I  surprised  that  the  learned  commissioner  took 
the  course  which  he  did,  for  if  I  had  been  hearing  the  case  origi- 
nallj,  instead  of  upon  appeal,  I  should  probably  have  taken  the 
same  course. 

The  Lord  Justice  Turner.  —  I  am  wholly  of  the  same  opinion. 
Mrs.  Gadwallader  is  not  only  interested  in  the  entire  fund,  but  is 
entitled  to  recover  the  whole  amount. 

The  costs  of  all  parties  must  be  paid  out  of  the  estate,  and  the 
deposit  must  be  returned.  (&) 


*  JSx  parte  THEOPHILUS  BARNEY.  *  503 

In  the  Matter  of  JOSHUA  HORTON,  an  alleged  Bankrupt. 

1862.    December  12.    Before  the  Lord  Chancellor  Lord  Westburt. 

A  debtor  was  absent  from  his  place  of  business  for  several  days  without  making 
any  proYision  for  the  payment  of  a  bill  or  of  other  debts,  and  creditors  to 
whom  these  debts  were  due  called  during  his  absence  and  were  delayed.  On 
an  adjudication  being  obtained,  founded  on  this  as  an  act  of  bankruptcy,  he 
showed  cause  and  deposed  to  his  absence  being  occasioned  by  the  necessity 
of  taking  steps  in  a  litigation  between  himself  and  some  of  his  workmen. 
Hdd,  that  as  this  explanation  was  uncontradicted  the  commissioner  had 
properly  annulled  the  adjudication ;  but  as  it  appeared  that  the  debtor  was 
wholly  insolvent,  and  had,  pending  the  disputed  adjudication,  filed  a  declaration 
of  insolvency,  and  was  immediately  after  the  first  adjudication  was  annulled 
again  adjudicated  bankrupt  on  the  application  of  a  friendly  creditor,  the  Court 
of  appeal  reversed  so  much  of  the  decision  as  directed  the  petitioning  creditor 
to  pay  the  costs  of  annulling  the  first  adjudication. 

This  was  the  appeal  of  the  petitioning  creditor  against  an  order 
of  Mr.  Commissioner  Sanders,  annulling,  with  costs,  an  adjudica- 
tion against  the  respondent,  Mr.  Joshua  Horton. 

Tlie  alleged  act  of  bankruptcy  on  which  the  annulled  adjudica- 
tion was  founded  was  the  absence  of  the  respondent  from  his  place 
of  business  with  intent  to  defeat  and  delay  his  creditors.    The 

(a)  1  Gl.  &  J.  127. 

(6)  See  Ex  parte  Prothero,  L.  R.  3  Chanc.  828. 
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absence  was  not  denied,  but  the  respondent  gave  the  foUowmg 
explanation  of  it.  The  respondent  having  entered  into  a  contract 
for  the  supply  of  iron  for  the  northern  outfall  sewer  in  Essex, 
employed  a  superintendent  of  the  works,  between  whom  and  the 
workmen  employed  a  dispute  arose  as  to  the  payment  of  the  work- 
men's wages.  At  the  beginning  of  October,  1862,  an  order  had 
been  made  by  the  magistrates  directing  the  respondent  to  pay 
the  workmen  sums  amounting  to  about  300/.  The  respondent 
appealed  from  this  order,  and  the  appeal  was  appointed  to  be 
heard  at  Chelmsford  on  Tuesday,  October  14th.  The  respondent 
left  his  place  of  business  on  the  previous  Sunday,  for  the  purpose, 
as  he  said,  of  attending  the  magistrates  at  Stratford  on  the  Mon- 
day and  entering  into  the  requisite  recognizances  for  the 
*  504  appeal.  The  *  appeal  came  on  on  Wednesday  and  was  dis- 
missed for  want  of  jurisdiction.  The  respondent  thereupon 
went  to  London  for  the  purpose,  as  he  stated,  of  commencing  a 
prosecution  against  one  of  the  witnesses  for  perjury,  and  was 
engaged  in  London  in  collecting  evidence  and  otherwise  in  the 
matter  till  Saturday,  when  he  returned  home.  It  appeared  that 
during  his  absence  several  creditors  had  applied  for  payment  of 
their  debts,  for  the  payment  of  which  no  provision  had  been  made. 
It  also  appeared  that  he  had  before  leaving  home  consulted  his 
solicitors,  and  finding  himself  in  difficulties  contemplated  a  sale 
of  part  of  his  stock,  and  that  in  September  he  had  executed  a  bill 
of  sale  to  secure  a  family  debt.  On  the  18th  October  the  appel- 
lant received  a  notice  from  the  respondent's  solicitors  that  the 
appellant  had  been  compelled  to  stop  payment,  and  that  a  meeting 
of  creditors  would  be  held  at  tlieir  office  on  Tuesday,  the  21st 
instant. 

The  adjudication  was  made  on  October  20th,  and  notice  to  dis- 
pute having  been  given  on  the  part  of  tlie  respondent,  another 
creditor,  named  Webb,  obtained  on  the  29th  October  a  trader- 
debtor  summons,  with  the  view  of  constituting  an  act  of  bank- 
ruptcy should  that  on  which  the  existing  adjudication  was  founded 
prove  insufficient.  On  this  summons  the  respondent  on  the  4th 
November  signed  an  admission  of  Mr.  Webb's  debt.  On  the  16th 
of  November  the  respondent  signed  a  declaration  erf  insolvency, 
whereupon,  after  the  first  adjudication  was  annulled,  another  was 
obtained  on  behalf  of  a  creditor  by  the  solicitor  who  had  acted 
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for  the  respondent,  on  showing  cause  against  the  first  adjudication. 
The  other  facts  appear  sufficiently  from  the  judgment. 

The  commissioner  held  that  an  intent  to  delaj  or  defeat  the 
respondent's  creditors  had  not  been  proved,  and  on  that  ground 
annulled  the  adjudication. 

*  Mr.  Daniel  and  Mr.  De  Gex^  in  support  of  the  appeal.  *  505 
—  The  explanation  given  by  the  respondent  of  his  absence 
is  unsatisfactory  and  insufficient ;  at  all  events  he  left  his  place  of 
business  without  providing  for  the  payment  of  the  hill  and  of  his 
other  debts,  and  the  creditors  applied  for  payment  and  were  in 
fact  delayed.  A  man  is,  under  such  circumstances,  taken  to  have 
intended  what  was  the  natural  consequence  of  his  conduct ;  Hx 
parte  Kilver^  (a)  Holroyd  v.  Whitehead,  (ft)  At  all  events,  the 
adjudication  ought  not  to  have  been  annulled  with  costs,  for  the 
respondent's  object  was  clearly  not  to  escape  bankruptcy,  but  to 
substitute  for  the  existing  bankruptcy  one  at  the  suit  of  a  friendly 
petitioner,  under  which  the  family  bill  of  sale  would  not  be 
impeached. 

Mr.  Bacon  and  Mr.  Bardswelly  for  the  respondent.  —  The  bank- 
rupt's statement  is  wholly  uncontradicted,  and  is  obviously  the 
truth.  His  absence  is  wholly  accounted  for  without  imputing  to 
him  any  intent  to  defeat  or  delay  his  creditors.  His  not  opposing 
the  subsequent  adjudication  instead  of  being  unfavourable  to  him 
is  to  his  credit,  as  showing  that  he  has  no  desire  to  withhold  his 
property  from  his  creditors,  but  merely  to  avoid  the  danger, 
expense  and  inconvenience  arising  from  a  legally  invalid  adju- 
dication. 

Mr.  Daniel^  in  reply. 

The  Lord  Chancellor.  —  I  am  very  sorry  to  be  obliged  to 
arrive  at  the  conclusion  which  I  am  about  to  express.     I  am 
called  upon  to  reverse  an  order  of   a  learned  commis- 
sioner, who,  *  I  have  no  doubt  has  been  correctly  repre-    *  506 
sented  to  have  given  a  most  patient  and  attentive  hearing 
to  this  matter.     In  order  to  do  that  I  must  be  sure  that  the  com- 

(a)  2  Deac.  824.  (6)  8  Camp.  630. 
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missiouer  has  arrived  at  an  erroneous  conclusion.  When  I  saj 
that  I  regret  being  unable  to  arriye  at  a  different  one,  I  do  so  for 
the  following  reasons :  I  have  here  a  man  entirely  and  confessedly 
insolvent.  The  adjudication  was  clearly  for  the  benefit  of  the 
creditors,  and  if  the  bankrupt  had  been  honestly  desirous  of  a 
distribution  of  his  property  amongst  them  I  do  not  see  why  he 
should  have  disputed  the  adjudication.  It  amounts  to  something 
absurd  and  ridiculous  that  a  man  who  has  confessed  that  from  the 
10th  of  October  he  was  abundantly  (if  such  an  expression  may  be 
used),  or  at  least  grossly,  insolvent  should  come  to  this  Court 
with  an  application  to  annul  the  adjudication,  admitting  that  he 
was  in  such  a  condition  as  that  the  only  proper  proceeding  was  an 
adjudication.  I  am  compelled,  however,  by  the  state  of  the  law 
to  consider  whether  there  has  been  that  which  the  Act  of  Parlia- 
ment still  renders  requisite,  namely,  an  act  of  bankruptcy. 

I  cannot  but  conceive  that  the  real  applicants  to  annul  this 
adjudication  are  persons  or  that  one  of  those  applicants  is  a  per- 
son interested  in  supporting  a  deed  of  the  29th  of  September 
proved  in  evidence,  and  the  execution  of  which  immediately  pre- 
ceded the  state  of  insolvency.  The  appellant,  however,  tells  me, 
that  upon  a  deliberate  examination  of  all  the  circumstances  he 
feels  himself  compelled  to  put  the  act  of  bankruptcy  upon  this : 
that  the  respondent  remained  in  London  without  any  reasonable 
cause  during  Thursday,  Friday  and  part  of  Saturday,  and  that 
being,  as  he  knew,  entirely  insolvent,  he  ought  to  have  inferred 
that  his  absence  would  necessarily  defeat  his  creditors.  In  order 
to  consider  a  portion  of  time  so  small  as  these  two  days 
*  607  and  part  of  a  day,  we  *  are  compelled  to  look  a  little  fur- 
ther back  and  inquire  when  and  for  what  purpose  the  bank- 
rupt came  to  London.  He  came  to  London  on  Sunday.  It  can 
hardly,  I  think,  be  disputed,  that  he  came  band  fide  for  certain 
purposes  (though  the  facts  are  not  clearly  ascertained),  one  of 
which  was  to  prosecute  an  appeal  against  an  order  made  by  the 
magistrates  for  payment  of  wages  to  workmen  in  his  employ.  He 
entered  into  the  necessary  recognizances,  he  applied  to  a  solicitor, 
he  retained  counsel,  and  I  have  no  doubt  that  he  was  a  bond  fide 
litigant.  I  find  him  thus  engaged  on  Monday,  Tuesday  and 
Wednesday,  and  I  must  admit  that  he  was  reasonably  detained 
and  that  he  went  for  a  reasonable  purpose.  Now,  passing  over 
these  three  days,  we  will  come  to  the  day  when  the  bankrupt 
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returned  to  London  and  see  whether  the  retarn  and* the  delay 
during  Thursday  and  Friday  are  satisfactorily  accounted  for.  It 
appears  that  the  bankrupt  on  Sunday,  the  day  on  which  he  went 
to  London,  found  himself  without  the  means  of  going  to  London. 
Then  a  very  extraordinary  circumstance  took  place.  He  went,  it 
is  said  (whether  truly  or  not),  under  the  advice  of  a  solicitor,  to 
some  person  to  whom  he  was  recommended  to  apply,  and  was 
induced  to  dispose  of  a  part  of  his  property  to  this  person  on  the 
Sunday  to  the  extent  of  150  tons  of  pig  iron,  for  which  he  was 
paid  8/.  per  ton.  It  then  appears  that  he  agreed  with  the  solicitor 
that  the  solicitor  should  communicate  to  his  creditors  his  state  of 
insolvency  and  should  summon  a  meeting  of  the  creditors  for  that 
purpose.  I  think  it  in  favour  of  the  bankrupt  that  he  communi- 
cated to  the  appellant  his  intention  so  to  do.  I  then  find  that 
upon  Friday  notices  are  sent  to  the  creditors  of  the  bankrupt, 
calling  upon  them  to  attend  a  meeting  on  the  following  Tuesday. 
If  the  bankrupt  had  stayed  away  over  the  day  of  that  meeting  it 
might  have  been  otherwise,  but  I  cannot  make  his  return 
on  Saturday  consistent  with  *  any  theory  that  he  remained  *  508 
away  on  Thursday  and  Friday  without  a  reasonable  purpose. 

In  order  to  show  that  the  purpose  was  not  a  reasonable  purpose, 
it  is  not  sufficient  to  show  it  was  not  in  accordance  with  the  dic- 
tates of  prudence ;  it  must  be  shown  that  it  was  not  a  sincere 
purpose,  not  an  honest  purpose  —  that  it  was  a  mere  sham  and 
pretext.  But  I  am  unable  to  give  it  judicially  that  designation, 
because  I  have  not  had  the  circumstances  connected  with  it  fully 
sifted.  Then  in  justice  to  the  bankrupt  I  must  take  the  story  as  I 
find  it.  On  Monday  the  bankrupt  takes  out  a  summons  in  an 
action  of  perjury  against  one  of  his  workmen,  upon  whose  evi- 
dence it  was  said  the  order  against  which  the  bankrupt  was 
appealing  was  obtained.  The  bankrupt  returning  to  London  dis- 
comfited in  his  appeal,  and  finding  that  the  constable  had  been 
unable  to  serve  the  workman  personally,  attempted  to  discover 
where  the  alleged  ofiender  was  to  be  found.  Under  all  the  cir- 
cumstances I  am  bound  to  give  credit  to  the  story.  I  am  obliged 
to  accept  it  as  being  ^^primdfacie  reason  for  his  delay  in  London 
until  the  contrary  is  shown.  He  does  not  avc^id  the  meeting  on 
the  Tuesday.  I  cannot  say  that,  from  the  circumstances,  though 
the  evidence  is  in  an  unsatisfactory  state,  it  is  apparent  to  my 
mind  that  the  bankrupt  remained  in  London  with  an  intention  to 
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delaj  and  defeat  his  creditors.  I  am  compelled  therefore  to  come 
to  the  conclusion  that  there  was  not  suflScient  evidence  to  support 
the  adjudication. 

In  refusing  to  discharge  the  order  of  the  commissioner,  I  desire 
it  to  be  understood  that  whether  the  bankrupt  did  or  did  not 
remain  in  town  for  that  purpose,  is  a  question  the  negative  of 
which  I  do  not  mean  at  present  to  determine.     All  I  can  say  is, 

that  the  aflSrmative  is  not  proved,  and  that  as  it  is  not 
*  509   proved  I  *  cannot  annul  the  adjudication.      But  to  give 

costs  to  a  man  not  only  insolvent,  but  who  had  prepared  all 
the  materials  for  a  new  adjudication  when  he  had  got  rid  of  the 
old  with  some  secret  latent  purpose,  is  a  proceeding  which  I  can- 
not for  one  moment  think  of.  That  part  of  the  order,  therefore, 
must  be  varied.  The  only  order  will  be  to  discharge  the  direction 
that  the  bankrupt  is  to  have  the  costs  of  these  proceedings,  and 
for  the  return  of  the  deposit. 


JEx  parte  MATTHEW   CLEMENT  WALKER. 
In  the   Matter  of  EDWARD  CLARKE  WALKER  a  Bankrupt ; 

AND 

In  the  Matter  of  JAMES   KELITA  HARDY,  a  Bankrupt. 

1862.    June  13.    Before  the  Lords  Justicbs. 

An  agreement  for  the  dissolution  of  a  partnership  of  two  provided  that  the  out- 
going partner  should  assign  "his  share"  in  the  partnership  property  to  the 
continuing  partner,  and  that  out  of  the  share  a  sum  which  had  been  with- 
drawn from  the  capital  by  the  outgoing  partner  should  be  replaced,. and  that 
the  assets  should  be  realized  for  the  benefit  of  both  the  partners  according 
to  their  respective  interests.  An  assignment  was  afterwards  executed, 
whereby  the  outgoing  partner  assigned  his  share  of  all  the  partnership 
property  to  the  continuing  partner,  and  in  less  than  two  months  afterwards 
both  became  bankrupts.  Held,  that  the  assignment  was  a  complete  and 
effectual  conversion  of  the  joint  into  separate  assets  as  against  the  joint 
creditors.^ 

^  See  Howe  o.  Lawrence,  9  Cush.  5.53 ;  Harmon  v.  Clark,  13  Gray,  121 ;  Robb 
9.  Mudge,  14  Gray,  537;  Person  v,  Monroe,  21  N.  H.  462;  Rankin  v.  Jones, 
2  Jones  £q.  169 ;  Sage  v.  ChoUar,  21  Barb.  (N.  Y.)  596 ;  Bullitt  v.  Meth.  Epis. 
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This  was  an  appeal  of  a  separate  creditor  of  one  of  the  above 
bankrupts  from  a  decision  of  Mr.  Commissioner  Holroyd,  declar- 
ing that  certain  property  constituted  the  joint  estate. 

In  May,  1860,  the  bankrupt  Hardj,  who  was  then  carrying  on 
alone  the  business  of  an  anatto  and  blue  manufacturer,  and  also  a 
separate  agency  business,  entered  into  a  negotiation  for  the  admis- 
sion of  the  other  bankrupt  into  partnership  with  him.  He 
made  out  a  *  statement  of  his  stock  in  trade  and  credits  in  *  510 
both  businesses,  and  represented  that  he  was  possessed  of 
property  to  the  amount  of  5000/.  beyond  the  amount  of  his 
liabilities.* 

Articles  of  partnership  were  afterwards  executed,  dated  June 
Ist,  1860,  between  Hardy  and  Walker.  They  recited  that  Hardy 
was  carrying  on  the  above-mentioned  businesses  and  was  pos- 
sessed of  a  lease  and  of  considerable  stock  in  trade,  plant,  fixtures, 
horses,  carts,  and  utensils,  and  of  book-debts,  and  that  such  lease, 
stock  in  trade,  plant,  fixtures,  horses,  carls,  utensils,  and  debts 
had  been  valued  by  the  parties  at  14,1742.  Ss.  4{f.,  and  that  after 
deducting  96622.  19«.  lid.,  the  amount  of  the  debts  and  liabilities 
which  had  been  contracted  by  Hardy  in  the  anatto  business,  there 
remained  45112.  88,  5d.  as  the  net  value  of  the  lease  and  other 
things  last-mentioned.  The  articles  further  recited  that  it  was  lately 
agreed  between  the  parties  that  Walker  should  pay  to  Hardy  7002., 
being  one  moiety  of  the  value  of  the  good-will  of  the  agency  business, 
and  that  Walker  should  pay  into  the  bank  thereinafter  mentioned 
to  the  joint  credit  of  himself  and  Hardy  5002.,  the  aforesaid  value 
of  the  goodwill  of  the  anatto  business,  and  the  further  sum  of 
85112.  8«.  bd.j  such  sum  being  the  amount  of  the  net  value  of  the 
lease,  stock  in  trade,  plant,  fixtures,  horses,  carts,  utensils,  and 
book-debts  used  by  and  owing  to  Hardy,  and  that  in  consider- 
ation of  such  payments  Hardy  should  take  Walker  into  partner- 
ship with  him  in  the  said  businesses  for  the  periods  and  on  the 
terms  thereinafter  mentioned.  The  articles  further  recited  that 
in  pursuance  and  part  performance  of  the  said  agreement  Walker 
had  paid  7002.  to  Hardy,  and  had  paid  40112.  Ss.  5d.  into  the 
London  Joint^stock   Bank  to   their  joint  credit.     The  articles 

Church,  26  Fenn.  St.  108 ;  Clement  v.  Foster,  3  Ired.  £q.  213 ;  Baker^s  Appeal, 
21  Fenn.  St.  76 ;  Ladd  v.  Oris  wold,  4  Gilman,  26 ;  Reese  v.  Bradford,  13  Ala. 
837 ;  Richardson  v,  Tobej,  3  Allen,  82, 83 ;  1  Lindley  Fartn.  (3d  Eng.  ed.)  676, 
678,  2  ib.  1206, 1207 ;  Collyer  Fartn.  (5th  Am.  ed.)  §§  125,  note,  174, 894,  903. 
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witnessed  that  Hardy  thereby  took  Walker  into  partnership 

*  511    with  him  *  in  the   agency  and  anatto   business  and  the 

branches  thereof  respectively,  and  that  it  was  agreed  that 
such  business  should  be  carried  on  by  them  in  partnership  together 
for  the  term  of  fourteen  years  from  the  1st  day  of  June  then 
instant.  That  the  capital  of  the  partnership  should  consist  of  the 
said  sum  of  401 IZ.  Ss.  lid.  so  paid  by  Walker  into  the  bank  as 
aforesaid,  and  of  the  said  lease,  stock  in  trade,  plant,  fixtures, 
horses,  carts,  and  utensils  and  debts  belonging  and  due  to  Hardy 
as  aforesaid,  subject  to  the  debts  and  liabilities  so  contracted  by 
him  as  aforesaid,  and  of  the  good-will  of  the  said  respectiye 
businesses  ;  and  that  inasmuch  as  the  net  value  of,  the  said  lease, 
stock  in  trade,  plant,  fixtures,  and  things  which  had  been  so  valued 
as  aforesaid  exceeded  the  said  sum  of  4011Z.  3«.  5d.  so  paid  by 
Walker  as  aforesaid  by  1000?.,  Hardy  should  be  entitled  to  interest 
at  the  rate  of  51.  per  cent  per  annum  upon  such  sum  of  1000/. 
before  any  division  of  profits.  That  Walker  should  be  credited  in 
the  books  of  the  partnership  with  the  sum  so  paid  by  him  into  the 
bank  as  aforesaid  as  his  share  of  the  capital  of  the  said  partner- 
ship, and  Hardy  should  be  credited  in  the  books  of  the  partnership 
with  4511/.  88.  5d.,  the  amount  of  the  aforesaid  net  value  of  the 
property,  effects,  and  debts  used  by  and  owing  to  Hardy  in  the 
anatto  business,  and  with  the  sum  of  500/.  the  value  of  the  good- 
will of  such  business,  which  sums  together  made  the  sum  of 
5011/.  as  Hardy's  share  of  the  capital  of  the  said  partnership. 
That  proper  books  of  account  should  be  kept,  and  that  each  part- 
ner should  pay  his  priVate  debts  and  indemnify  the  partnership 
against  the  same,  except  the  debts  and  liabilities  theretofore  con- 
tracted by  Hardy  in  the  anatto  business  to  the  amount  of  9662/. 
198.  lie/.,  which  were  to  be  paid  and  satisfied  by  the  partners. 

In  July,  1860,  differences  arose  between  the  partners, 

*  612    *  and  discussions  took  place  in  which  they  and  Walker's 

father  took  part,  and  in  the  course  of  which,  according  to 
the  affidavits  filed  on  the  part  of  the  appellant,  Hardy  admitted 
that  he  had  drawn  out  of  the  cash  at  the  partnership  bankers 
upwards  of  3000/.,  and  had  applied  that  amount  in  payment  of 
debts  due  from  himself  and  not  included  in  his  statement  made 
upon  the  formation  of  the  partnership.  It  was  also  stated  in  the 
affidavits  that  the  representations  on  the  faith  of  which  the  part 
nership  had  been  formed  were  incorrect. 
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The  discussions  terminated  in  an  agreement  between  the  part-" 
ners  for  a  dissolution,  dated  the  27th  of  July ,1860,  whereby  it  was 
agreed  that  the  partnership  between  them  as  anatto  and  blue  man- 
ufacturers and  general  agents  should  be  dissolved  from  the  27th 
of  July,  1860.  That  Hardy  should  be  at  liberty  thenceforth  to 
continue  to  carrry  on  the  agency  business  in  his  own  name  and  at 
his  own  risk,  but  not  to  continue  to  carry  on  the  other  business, 
which  was  to  be  taken  by  Walker.  That  Walker  should  have  for 
his  own  benefit,  if  he  should  so  elect,  the  business  of  anatto  and 
blue  manufacturer,  and  the  premises  and  plant  in  Brewhouse  Yard, 
and  that  the  leasehold  premises  should  be  taken  at  7000Z.  and  the 
plant  at  1426Z.  lOs.,  and  that  the  stock  and  debts  should  be 
valued. 

That  the  debts  and  liabilities  of  the  partnership  should  be  at 
once  ascertained,  and  that  an  assignment  of  the  share  and  interest 
of  Hardy  in  the  partnership  estate  and  effects  should  at  once  foe 
executed  by  Hardy  to  Walker  (who  was  to  realize  the  estate  and 
effects,  i*egard  being  had  to  the  agreement)  for  the  benefit  of  the 
two,  according  to  their  respective  interests,  and  that  out  of  the 
share  of  Hardy  in  the  partnership  estate  and  effects  the  sum 
of  3000?.  drawn  out  by  him  for  his  personal  *  purposes  *513 
should  in  the  first  place  be  brought  back,  and  that  on  ascer- 
taining the  shares  of  the  partners  the  lease  of  the  premises  in 
Brewhouse  Yard  should  be  taken  as  having  been  at  the  execution 
of  the  articles  of  partnership  of  the  value  of  7000?.,  but  that  the 
goodwill  of  the  anatto  business  should  be  treated  as  having  been 
of  no  value,  instead  of  being  valued,  as  it  had  been  on  the  forma- 
tion of  the  partnership,  in  Hardy's  favour  at  500/.,  and  that  the 
book-debts  owing  to  Hardy  should  be  revalued  and  not  taken  at 
8492/.  ISs.  lOd.,  as  had  been  done,  that  sum  not  being  the  true 
value  thereof.  That  the  necessary  valuations  should  be  made  by 
a  valuer  named  in  the  agreement.  That  if  upon  taking  the  ac- 
counts there  should  happen  to  be  any  deficiency  of  capital  on 
Hardy's  part,  and  a  balance  therefor  found  to  be  due  from  him,  he 
should  secure  the  amount  thereof  by  approved  bills ;  but  that  if 
on  the  other 'hand  there  should  be  found  a  balance  due  to  him 
from  the  concern,  Walker  should  pay  such  balance  by  secured 
bills.  That  if  upon  taking  the  accounts  there  should  prove  to  be 
such  deficiency  of  capital  and  a  balance  due  therefor  found  to  be 
due  from  Hardy,  Walker  should  so  elect  to  be  released  pro  tanto 
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from  Hardy's  debts  due  from  liim  prior  to  the  formation  of  the 
partnership  and  stated  in  the  articles  at  the  total  amount  of  8492/. 
188.  6d. 

Shortly  aflerwards  an  assignment  dated  July  27th,  1860,  was 
made  and  executed  by  and  between  Hardy  of  the  one  part  and 
Walker  of  the  other  part,  and  endorsed  on  the  partnership  articles. 
It  recited  that  the  partners  had  agreed  to  dissolve  their  partner- 
ship upon  the  terms  thereinafter  expressed,  and  witnessed  that 
Hardy  and  Walker  thereby  determined  and  dissolved  their  part- 
nership from  the  date  of  the  deed.  It  further  witnessed,  that,  in 
pursuance  of  aa  agreement  between  them  to  such  effect, 
*  614  and  in  consideration  of  the  premises.  Hardy  by  *  the  now- 
stating  deed  remised,  released,  assigned,  and  confirmed 
unto  Walker,  his  executors,  administrators,  and  assigns,  all  the 
part,  share,  and  property  of  Hardy  of  and  in  all  and  singular  the 
moneys,  debts,  notes,  bonds,  and  other  securities  for  money,  chat- 
tels, and  effects  whatsoever  belonging,  due  or  owing  to  Hardy  and 
Walker  as  copartners  or  in  respect  of  the  said  copartnership, 
including  all  moneys,  debts,  notes,  bonds,  and  other  securities  for 
money,  chattels,  and  effects  whatsoever  belonging,  due  or  owing  to 
Hardy  previously  to  the  formation  of  the  partnership  in  respect 
of  the  above-mentioned  businesses,  and  all  the  estate,  right,  title, 
interest,  claim,  and  demand  whatsoever  of  Hardy  therein  and 
thereto  respectively,  to  hold  the  same  unto  Walker,  his  executors, 
administrators,  and  assigns,  to  and  for  his  own  proper  use  and 
benefit ;  and  Hardy  thereby  constituted  Walker,  his  executors  and 
administrators,  the  attorney  and  attorneys  of  Hardy,  to  get  in  the 
assigned  debts,  moneys,  and  efiects. 

On  the  17th  September,  1860,  Walker  was  adjudicated  bank- 
rupt, and  on  September  20th  an  adjudication  was  made  against 
Hardy. 

The  order  under  appeal  was  made  upon  the  application  of  the 
assignees  of  Hardy,  and  it  declared  that  the  book-debts  and  the 
stock  in  trade  and  other  articles  mentioned  in  the  partnership 
deed,  or  such  of  the  same  as  remained  due  and  outstanding  and 
unconverted,  were  at  the  time  of  Hardy's  bankruptcy  joint  estate ; 
and  that  the  moneys,  debts,  notes,  bonds,  and  all  other  securities, 
chattels,  and  efiects  whatsoever  which  belonged  and  were  due  to 
Hardy  and  Walker  as  partners  were  under  or  by  virtue  of  or  not- 
withstanding the  deed  of  dissolution  and  the  agreement  of  even 
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date  therewith  subject  to  a  trust,  charge  or  lien  by  virtue 
whereof  the  said  moneys,  debts,  *  notes,  bonds,  securities,    *  515 
chattels  and  effects,  and  the  proceeds  thereof,  were  applicsr 
ble  in  the  first  place  in  payment  of  the  partnership  debts,  and  sub- 
ject thereto  for  the  benefit  of  the  separate  creditors  of  the  two 
according  to  their  respective  interests  therein. 

Mr.  Bacon  and  Mr.  Roxburgh^  for  the  appellants.  —  The  equiiy, 
if  any,  of  the  joint  creditors  depends  on  that  between  the  partners 
themselves.  But  Hardy  had  no  equity  after  the  execution  of  the 
deed  of  dissolution  assigning  all  the  property  to  Walker. 

• 

They  referred  to  Ex  parte  Bvffitij  (a)  Ex  parte  Fell^  (6)  Ex 
parte  WUliams,  (c)  and  Ex  parte  Jtamlandson.  ((2) 

Mr.  Daniel  and  Mr.  Be  &exj  for  the  assignees  of  Hardy.  —  Was 
it  the  intention  of  the  parties  to  the  deed  of  dissolution  to  defeat 
the  joint  creditors  7  K  so,  has  it  been  validly  done  ?  At  the  date 
of  that  deed  each  partner  had  a  right  to  have  the  assets  of  the 
partnership  applied  in  payment  of  the  joint  debts.  West  v. 
Skip,  (e)  There  is  nothing  in  the  agreement  or  the  assignment 
to  displace  that  right,  which  is,  on  the  contrary,  preserved  by 
those  instruments.  All  that  is  assigned  is  Hardy's  share,  which 
of  course  means  his  share  of  the  surplus  after  payment  of  the  joint 
debts.  If  the  assignment  is  not  so  limited  and  confined,  then,  as 
it  composed  all  Hardy's  property,  and  was  followed  so  speedily  by 
bankruptcy,  and  in  fact  has  defeated  or  delayed  the  joint 
creditors,  it  *  was  void,  either  as  an  act  of  bankruptcy  or  •  516 
as  a  fraud  on  the  joint  creditors.  (^) 

Mr.  Baggallay  and  Mr.  Clement  Swanstohj  for  the  assignees  of 
Walk;er,  took  no  part  in  the  argument. 

Mr  Roxburgh^  in  reply. 

(o)  6  Vea.  119.  (d)  2  Ves.  &  Bea.  172. 

(6)  10  Ves.  847.  («)  1  Ves.  Sen.  289. 

(c)  11  Ves.  3. 

{g)  See  Ex  parte  Mayoa,  Re  Edwards  Wood,  11  Jut.  N.  S.  483.    See 
however  also  Payne  v.  Hornby,  26  Beav.  280. 
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The  Lord  Justice  Knight  Bruce.  —  With  great  deference  to 
the  opinion  of  the  learned  commissioner,  from  whom  no  one  can 
differ  without  great  diffidence,  it  appears  to  me  that  the  declara- 
tion which  was  sought  on  behalf  of  the  joint  creditors,  and  which 
is  contained  in  the  order  now  under  appeal,  is  not  in  accordance 
with  the  real  rights  of  the  parties.  The  assignment  upon  the 
dissolution  of  the  partnership  cannot  be  treated  as  an  act  of  bank- 
ruptcy, and  the  true  effect  of  that  document,  and  of  the  agreement 
of  the  27th  of  July,  1860,  was  to  convert  into  separate  estate  of 
Walker  that  which  had,  up  to  that  time,  been  the  joint  estate  of 
the  two  partners.  I  think  that  the  learned  commissioner  should 
have  refused  the  application,  and  that  the  order  must  be  reversed. 
The  costs  of  the  appellants  and  of  the  assignees  under  Mr. 
Walker's  bankruptcy  will  be  paid  out  of  Mr.  Walker's  separate 
estate ;  and  the  costs  of  the  assignees  of  Hardy  will  be  paid  out  of 
the  joint  estate,  if  any,  or  out  of  any  surplus  of  Walker's  estate 
that  may  remain  after  payment  of  his  separate  creditors. 

Tlie  Lord  Justice  Turner  concurred. 

*  517  *  The  order  made  upon  the  appeal  was  that  the  commis- 
sioner's order  should  be  discharged,  without  prejudice  to 
any  question  of  account  between  the  two  bankrupts'  estates,  and 
that  Walker's  costs  and  those  of  his  assignees  both  below  and  on 
the  appeal,  should  be  paid  out  of  Walker's  separate  estate,  and 
that  the  costs  of  Hardy's  assignees  should  be  paid  out  of  the  joint 
estate  (if  any),  or,  if  insufficient,  out  of  Hardy's  separate  estate, 
and  if  both  were  insufficient,  out  of  the  surplus  of  Walker's  sepa- 
rate estate  after  payment  of  his  separate  debts. 


DILLWYN  V.  LLEWELYN.       , 

1862.    June  4.    July  12.    Before  the  Lord  Chancellor  Lord  Wbstburt. 

A  father  placed  one  of  his  sons  in  possession  of  land  belonging  to  the  father, 
and  at  the  same  time  signed  a  memorandum  that  he  had  presented  the  land 
to  the  son  for  the  purpose  of  furnishing  him  with  a  dwelling-house.  The 
son,  with  the  assent  and  approbation  of  the  father,  built  at  his  own  expense 
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a  house  upon  the  land  and  resided  there.  Edd,  that  this  was  not  a  mere 
incomplete  gift,  but  that  the  son  was  entitled  to  call  for  a  legal  conveyance, 
and  not  merely  of  a  life-estate,  but  of  the  whole  fee^simple.^ 

This  was  the  appeal  of  the  plaintiff  from  a  decree  of  the  Master 
of  the  Rolls  declaring  the  plaintiff  entitled  to  a  conveyance  of,  but 
only  of,  a  life-estate  in  certain  lands  in  which  he  claimed  an 
estate  in  fee-simple.  The  grounds  of  the  decision  were,  that  a  gift 
of  the  lands  had  been  made  to  the  plaintiff  by  his  father,  Llewelyn 
W.  Dillwyn,  the  testator  in  the  cause,  under  such  circumstances 
as  to  entitle  the  plaintiff  to  call  for  a  conveyance  of  the  legal  estate, 
but  that  according  to  the  terms  of  the  memorandum  of  gift  an 
estate  for  life  only  was  intended. 

Before  the  date  of  the  gift  in  question,  the  father  made  his  will 
dated  the  21st  June,  1847,  whereby  he  devised  all  and  singular 
bis  real  estates,  both  freehold  and  copyhold,  in  the  two 
counties  of  Glamorgan  and  •  Caermarthen,  with  the  appur-  *  518 
tenances,  unto  John  Montgomery  Traherne  and  to  the 
defendant  John  Dillwyn  Llewelyn,  who  was  the  testator's  eldest  son, 
and  the  plaintiff  Lewis  Llewelyn  Dillwyn,  who  was  the  testator's  sec- 
ond son,  their  heirs  and  assigns,  upon  trust  after  the  testator's 
decease  to  convey  and  assure  the  same  to  the  use  of  the  testator's 
wife  for  life,  with  remainder  to  the  use  of  or  in  trust  for  the  plain- 
tiff and  his  assigns  for  his  life  without  impeachment  of  waste,  with 
a  limitation  to  trustees  to  provide  contingent  remainders,  with 
remainder  to  the  use  of  or  in  trust  for  the  son  or  sons  of  the 
plaintiff  in  such  proportions,  if  there  should  be  more  than  one  son, 
as  the  plaintiff  might  by  will  appoint,  and  subject  thereto  to  the 
use  of  the  plaintiff's  eldest  son,  and  in  default  of  the  plaintiff  hav- 
ing any  son  who  might  attain  the  age  of  twenty-one  years,  then 
with  remainder  to  the  testator's  eldest  son  John  Dillwyn  Llewelyn, 
his  heirs  and  assigns  for  ever ;  provided  nevertheless,  that  if  the 
plaintiff  should  happen  to  die  without  any  male  issue  who  might 
attain  the  age  of  twenty-one  years,  the  testator's  aforesaid  freehold 
and  copyhold  estates  should  be  charged  with  the  payment  of  an 
annuity  of  2007.  to  each  of  his  daughters,  the  defendants  Fanny 
Llewelyn  Moggeridge  and  Mary  Welby,  then  Mary  Dillwyn,  as  an 
additional  provision  for  them,  and  so  that  those  annuities  might  be 

^  See  2  Sugden  V.  &  P.  (8th  Am.  ed.)  719,  720,  and  notes ;  Townend  v. 
Toker,  L.  R.  1  Ch.  Ap.  446,  459. 
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received  by  them  respectively  for  their  sole  and  separate  use 
during  their  lives.  The  testator  made  three  codicils,  dated 
respectively  the  21st  June,  1847,  the  8th  August,  1852,  and  the 
22d  August  1852,  not  affecting  the  above  dispositions. 

In  1853,  the  testator,  who  resided  at  Sketty  Hall,  and  had 
expressed  a  wish  that  the  plaintiff,  who  was  in  want  of  a  residence, 
should  reside  near  him,  offered  the  plaintiff  a  farm  called  Hendre- 
foilan,  in  order  that  the  plaintiff  might  build  a  house  upon 
•  519  the  land.  The  plaintiff  *  accepted  the  offer,  and  a  mem- 
orandum was  signed  by  the  testator  and  his  eldest  son 
in  the  following  terms :  — 

^^  Hendrefoilan,  together  with  my  other  freehold  estates,  are  left 
in  my  will  to  my  dearly  beloved  wife,  but  it  is  her  wish,  and  I 
hereby  join  her  in  presenting  the  same  to  our  son  Lewis  Llewelyn 
Dillwyn,  for  the  purpose  of  furnishing  himself  with  a  dwelling- 
house. 

"  L.  W.  Dillwyn. 
"J.  D.  Llewelyn. 
«  Feb.  10, 1853.    Sketty  Hall." 

The  plaintiff  thereupon  purchased  from  the  tenant  of  the  farm 
his  growing  crops  and  manure,  took  possession  of  the  farm  and 
built  a  residence  at  an  expense  of  14,0002.,  including  the  costs  of 
laying  out  and  planting  the  grounds.  This  was  done  with  the 
knowledge  and  approbation  of  the  testator,  and  plaintiff  had  ever 
since  continued  to  occupy  the  residence,  but  no  conveyance  of  the 
legal  estate  was  ever  executed  to  him.  Li  August,  1855,  the  tes- 
tator died.  The  plaintiff  sought  by  his  \)i]l  a  declaration  of  his 
rights,  and  that  the  defendant  John  Dillwyn  Llewelyn  might  be 
ordered  to  execute  to  him  a  conveyance  of  the  estate. 

By  the  decree  under  appeal  it  was  declared  that  the  plaintiff  was 
entitled  to  an  equitable  interest  in  the  property  for  his  life,  and 
conveyance  was  decreed  accordingly. 

Mr.  Selwt/n  and  Mr.  Hobhousey  for  the  appellant,  contended  that 
the  intention  must  have  been  to  give  the  whole  fee-simple. 

Mr.  Lloyd  and  Mr.  Surragcy  for  the  respondent,  contended 
that  the  bill  ought  to  have  been  dismissed,  as  the  Court  would 
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not  aid  an  incomplete  gift,  and  that,  at  all  *  events,  the    *  520 
terms  of  the  memorandum  could  at  the  utmost  give  an  equi- 
table estate  for  life. 

The  following  authorities  were  referred  to:  The  JEast  India 
Company  v.  Vincent,  (a)  Dann  v.  Spurrier^  (4)  The  Duke  of 
Beaufort  v.  Patrick^  (c)  The  Somersetshire  Canal  Company  v. 
Sareourt,  (cT)  and  The  Unity  Joint-stock  Bank  v.  King,  (e) 

The  Lord  Chancellor.  —  In  this  case  the  testator  devised  his 
property  to  his  wife,  the  plaintiff's  mother,  during  her  life,  with 
remainder  to  the  plaintiff  for  life,  with  remainder  to  the  first 
and  otlier  sons  of  the  plaintiff.  Subsequently  the  father  and 
mother  became  desirous  that  the  plaintiff,  their  son,  should  reside 
in  their  immediate  neighbourhood,  and  accordingly  they  selected  a 
small  estate  and  determined  to  give  it  to  the  son  in  order  that  he 
might  build  a  proper  dwelling-house  for  his  residence  thereon.  A 
memorandum  was  made  of  the  transaction,  which  is  in  these  words : 
[  His  Lordship  read  it.] 

This  memorandum  was  signed  by  the  testator  and  also  by  his 
eldest  son.  The  plaintiff  was  put  in  pbssession  of  the  estate  and 
immediately  proceeded  to  build  a  dwelling-house  thereon,  and  laid 
out,  as  it  is  stated,  a  sum  of  no  less  than  14,000Z.  This  expendi- 
ture took  place  in  the  lifetime  of  the  father,  and  with  his  assent 
and  approbation.  No  alteration  was  made  by  the  father  in  his  will, 
and  he  died  in  the  month  of  August,^1855.  The  question  now 
arises,  what  estate  the  plaintiff  has  in  the  property  so  given 
to  him,  and  which  was  made  the  *  site  of  his  dwelling-house.  *  521 
The  mother  is  willing  that  the  son  should  be  regarded  as 
the  absolute  owner ;  but  inasmuch  as  the  estates  of  the  testator 
under  the  will  are  given  to  the  first  and  other  sons  of  the  plain- 
tiff, his  eldest  child,  who  is  an  infant,  is  interested  in  contesting 
the  effect  of  the  transaction,  and  it  requires  therefore  to  be  narrowly 
examined  by  reason  of  the  infancy  of  the  child. 

About  the  rules  of  the  Court  there  can  be  no  controversy.  A 
voluntary  agreement  will  not  be  completed  or  assisted  by  a  Court 
of  Equity,  in  cases  of  mere  gift.^    If  any  thing  be  wanting  to  com- 

(a)  2  Atk.  84.  (c)   17  Beav.  69.  («)  25  Beav.  72. 

(6)  7  Ves.  286.  (d)  24  Beav.  671. 

1  See  Perry  Trusts,  §§  96,  97;  Kekewich  v.  Manning,  1  De  G.,  M.  &  G. 
176,  and  notes  to  that  case;  Lewin  Trusts  (5th  £ng.  ed.),  66,  57. 
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plete  the  title  of  the  donee,  a  Court  of  Equity  will  not  assist  him 
in  obtaining  it ;  for  a  mere  donee  can  have  no  right  to  claim  more 
than  he  has  receiyed.  But  the  subsequent  acts  of  the  donor  may 
give  the  donee  that  right  or  ground  of  claim  which  he  did  not 
acquire  from  the  original  gift.  Thus,  if  A.  gives  a  house  to  B., 
but  makes  no  formal  conveyance,  and  the  house  is  afterwards,  on  the 
marriage  of  B.,  included,  with  the  knowledge  of  A.,  in  the  marriage 
settlement  of  B.,  A.  would  be  bound  to  complete  the  title  of  the  par- 
ties claiming  under  that  settlement.  So  if  A.  puts  B.  in  possession 
of  a  piece  of  land,  and  tells  him,  "I  give  it  to  you  that  you  may  build 
a  house  on  it,"  and  B.  on  the  strength  of  that  promise,  with  the 
knowledge  of  A.,  expends  a  large  sum  of  money  in  building  a  house 
accordingly,  I  cannot  doubt  that  the  donee  acquires  a  right  from  the 
subsequent  transaction  to  call  on  the  donor  to  perform  that  contract 
and  complete  the  imperfect  donation  which  was  made.  The  case 
is  somewhat  analogous  to  that  of  a  verbal  agreement  not  binding 
originally  for  the  want  of  the  memorandum  in  writing  signed  by 

the  party  to«be  charged,  but  which  becomes  binding  by  vir- 
•  522    tue  of  the  subsequent  part  performance.^    *  The  early  case 

of  Foxcrofty.  Lester^  (a)  decided  by  the  House  of  Lords,  is 
an  example  nearly  approaching  to  the  terms  of  the  present  case. 

The  Master  of  the  Rolls,  however,  seems  to  have  thought  that  a 
question  might  still  remain  as  to  the  extent  of  the  estate  taken  by 
the  donee,  and  that  in  this  particular  case  the  extent  of  the  donee's 
interest  depended  on  the  terms  of  the  memorandum.  I  am  not  of 
that  opinion.  The  equity  6f  the  donee  and  the  estate  to  be  claimed 
by  virtue  of  it  depend  on  the  transaction,  that  is,  on  the  acts  done, 
and  not  on  the  language  of  the  memorandum,  except  as  tliat  shows 
the  purpose  and  intent  of  the  gift.  The  estate  was  given  as  the 
site  of  a  dwelling-house  to  be  erected  by  the  son.  The  ownership 
of  the  dwelling-house  and  the  ownership  of  the  estate  must  be  con- 
sidered as  intended  to  be  coextensive  and  coequal.  No  one  builds 
a  house  for  his  own  life  only,  and  it  is  absurd  to  suppose  that  it 
was  intended  by  either  party  that  the  house,  at  the  death  of  the  son, 
should  become  the  property  of  the  father.  If,  therefore,  I  am 
right  in  the  conclusion  of  law  that  the  subsequent  expenditure  by 
the  son,  with  the  approbation  of  the  father,  supplied  a  valuable 
consideration  originally  wanting,  the  memorandum  signed  by  the 

^  See  1  Sugden  Y.  &  P.  (Sth  Am.  ed.)  151,  and  notes  and  cases  cited, 
(o)  2  Ver.  466. 
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father  and  son  must  be  thenceforth  regarded  as  an  agreement  for 
the  soil  extending  to  the  fee-simple  of  the  land.^  In  a  Contract 
for  sale  of  an  estate  no  words  of  limitation  are  necessary  to  include 
the  fee-simple ;  but  further,  upon  the  construction  of  the  memoran- 
dum itself,  taken  apart  from  the  subsequent  acts,  I  should  be  of 
opinion  that  it  was  the  plain  intention  of  the  testator  to  vest  in 
the  son  the  absolute  ownership  of  the  estate.  The  only  inquiry 
therefore  is,  whether  the  son's  expenditure  on  tlie  faith 
*  of  the  memorandum  supplied  a  valuable  consideration  and  *  523 
created  a  binding  obligation.  On  this  I  haye  no  doubt ;  and 
it  therefore  follows  that  the  intention  to  give  the  fee-simple  must 
be  performed,  and  that  the  decree  ought  to  declare  the  son  the 
absolute  owner  of  the  estate  comprised  in  the  memorandum. 

I  propose,  therefore,  to  vary  the  decree  of  the  Master  of  the 
Bolls,  and  to  declare,  by  virtue  of  the  original  gift  made  by  the  tes- 
tator and  of  the  subsequent  expenditure  by  the  plaintiff  with  the 
approbation  of  the  testator,  and  of  the  right  and  obligation  result- 
ing therefrom,  the  plaintiff  is  entitled  to  have  a  conveyance  from 
the  trustees  of  the  testator's  will  and  other  parties  interested  under 
the  same  of  all  their  estate  and  interest  under  the  testator's  will 
in  the  estate  of  Hendrefoilan  in  the  pleadings  mentioned,  and  with 
this  declaration  refer  it  to  the  Judge  in  Chambers  to  settle  such 
conveyance  accordingly. 
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1862.    July  7.    Before  the  Lord  Chancellor  Lord  Westburt. 

A  testator  by  his  will  gave  a  share  of  his  residuary  estate  in  case  a  specified 
nephew  should  marry  a  specified  niece  of  the  testator,  in  trust  for  the 
nephew  for  life,  subject  to  the  proviso  thereinafter  contained,  and  afler  his 
decease  for  his  eldest  or  only  child  (if  any)  who  should  attain  twenty-one, 
but  if  the  nephew  should  not  marry  the  niece,  the  testator  directed  that 
the  bequest  to  the  nephew  should  not  take  effect,  but  that  such  share 
should  fall  into  and  become  part  of  the  general  residuary  estate  for  the 


^  1  Sugden  V.  &  P.  (8th  Am.  ed.)  298 ;  Hughes  v.  Parker,  8  M.  &  W.  244 ; 
1  Dart  v.  &  P.  (4th  Eng.  ed.)  104. 
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benefit  of  the  other  legatees.  The  nephew  in  the  testator's  lifetime,  and 
with  his  assent,  married  another  person  than  the  niece.  The  testator  died 
leaving  the  nephew,  the  nephew's  wife  and  a  son  of  the  nephew,  and  also 
leaving  the  niece,  who  was  still  unmarried,  him  surviving.  Hdd,  1.  That 
the  condition  being  precedent,  could  not  be  removed  by  the  assent. 

2.  That  it  applied  to  the  whole  interest  in  the  share  and  not  only  to  the 
nephew's  life-interest. 

8.  That  the  possibility  of  the  nephew  marrying  the  niece  was  not  sufficient  to 
entitle  his  son  to  file  a  bill  to  have  the  share  secured. 

The  other  shares  in  the  residue  were  to  be  held  in  trust  fbr  other  nephews  or 
nieces  for  life,  and  afterwards  to  their  respective  eldest  or  only  children 
who  should  attain  twenty-one,  with  a  direction  that  such  of  the  shares  as 
should  not  vest  absolutely  should  be  added  to  the  other  shares,  so  that  the 
number  of  the  shares  should  be  the  same  as  the  number  of  nephews  and 
nieces  who  should  have  a  child  who  should  attain  twenty-one.  HM,  that 
the  last-mentioned  nephews  and  nieces  were  nephews  and  nieces  who  could 
take  under  the  preceding  trusts,  and  did  not  include  the  nephew  first 
mentioned. 

This  was  an  appeal  from  the  decision  of  the  Master  of  the  Bolls 
dismissing  the  plaintiff's  bill. 

The  questions  in  the  cause  turned  on  the  construction  and 
effect  of  the  will  of  Moses  Crawcour,  dated  in  September,  1854, 
whereby,  after  directing  his  residuary  estate  to  be  divided  into 
fifteen  parts,  he  directed  that  one  equal  fifteenth  part  or  share  of 
the  trust  estate  should  be  held  upon  trusts  expressed  as  follows :  — 

^^  In  trust  for  my  nephew  Isaac  Davis,  son  of  David  and  Annie 
Davis,  in  case  he  should  marry  my  niece  Esther  Oodfrey,  during 
his  life,  subject  to  the  proviso  hereinafter  contained ;  and  from 
and  after  his  decease  in  trust  for  the  eldest  or  only  child  (if  any) 
of  the  said  Isaac  Davis  who  shall  be  living  at  his  decease  and  shall 
have  attained  or  shall  live  to  attain  the  age  of  twenty-one  years,  and 

the  heirs,  executors,  and  administrators,  of  such  eldest  or  only 
*525    child ;  but  in  case  the  said  Isaac  Davis  *  shall  not  marry  my 

said  niece  Esther  Godfrey,  then  I  do  direct  that  the  bequest 
to  the  said  Isaac  Davis  shall  not  take  effect,  but  that  such  share 
shall  fall  into  and  become  part  of  my  general  residuary  estate  for 
the  benefit  of  the  other  legatees  named  in  this  my  will." 

The  testator  directed  the  other  fourteen  shares  of  his  residuary 

testate  to  be  held  in  trust  for  other  nephews  and  for  neices  and 

their  respective  eldest  children  who  should  attain  twenty-one,  and 

that  all  such  of  the  said  parts  or  shares  (if  any)  as  should  not 

[  408  ] 


DAYIS  V.  ANGEL.  *  525 

under  the  trusts  before  declared  become  absolutely  vested  in  any 
person  or  persons,  and  all  accretions  (if  any)  to  such  shares 
respectively  should  be  added  to  the  others  of  the  said  shares  so 
that  the  number  of  shares  into  which  his  trust-estate  should  be 
ultimately  divided  should  be  the  same  with  the  number  of  his  said 
nephews  and  nieces  who  should  respectively  attain  twenty-one 
years,  and  so  that  each  such  child  should,  subject  to  the  life-inter- 
ests thereby  given,  be  entitled  to  one  of  the  same  shares. 

At  the  date  of  the  testator's  will  Isaac  Davis  therein  named  was 
a  bachelor,  but  during  the  testator's  lifetime,  and,  as  it  was  stated, 
with  the  testator's  privity  and  consent,  he  married  one  Isabella 
Russell. 

The  testator  died  in  1858,  leaving  Isaac  Davis  and  his  wife,  an 
infant  son  of  Isaac  Davis  by  Isabella  his  wife,  and  Esther  Godfrey, 
who  was  still  unmarried,  and  several  other  nephews  and  nieces 
him  surviving.  The  suit  was  instituted  by  the  infant  son,  and  the 
bill  prayed  that  the  rights  of  the  plaintifif  might  be  declared  and 
that  the  above-mentioned  share  in  the  testator's  residuary  estate 
might  be  ascertained  and  secured. 

The  Master  of  the  Bolls  held,  that  the  fact  of  marriage  of 
Isaac  Davis  having  taken  place  with  the  consent  of  *  the  *  526 
testator  did  not  remove  the  condition  precedent  annexed  to 
the  bequest  of  the  share  in  which  a  life-interest  was  given  to  Isaac 
Davis,  and  that  the  plaintiff  had  not  such  an  interest  under  the  will 
as  to  entitle  him  to  call  on  the  Court  to  protect  the  funds  until 
Isaac  Davis  had  performed  the  condition.  His  Honor  referred  to 
Lord  Redesdale's  proposition,  (a)  that  where  the  plaintiff  shows 
only  the  probability  of  a  future  title  upon  an  event  which  may 
never  happen  he  has  no  right  to  institute  any  suit  concerning  it ;  a 
rule  which  his  Honor  held  applicable  generally  to  all  contingent 
interests  without  reference  to  the  degree  of  the  probability. 

The  case  is  reported  in  the  31st  volume  of  Mr.  Beavan's  Be- 
ports.  (6) 

Mr.  Baggallay  and  Mr.  W.  Pearson,  for  the  appellant.  —  They 
referred  to  Smith  v.  Cowdery,  (c)  Studholme  v.  Sodson,  (d) 
Wheeler  v.  Warner,  (e)  Clarke  v.  Berkeley ,  (^)  O-ovemesses^  Insti- 

(a)  Mitf.  (4th  ed.)  166.  (d)  8  P.  Wms.  800. 

(6)  Page  223.  («)   1  Sim.  &  Stu.  304. 

(c)  2  Sim.  &  Stu.  868.  (g)  2  Vem.  720. 
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tution  V.  Rushridger^  (a)  Flight  v.  Cook^  (J)  Randal  v.  Payne^  (c) 
Roberts  v.  Roberts^  (d)  Andrew  v.  Wrigley.  (e) 

Mr.  Cole  and  -3fr.  (7.  Swamtan^  for  the  respondents,  were  not 
called  on. 

The  Lord  Chancellor.  —  I  have  had  little  doubt  upon  the 
points  that  have  been  argued,  and  very  ingeniously  argued,  in  this 

case. 
•  527  *  In  the  decision  of  the  case  first  of  all  I  take  that  which 
has  been  conceded,  and  which  of  course  is  the  basis  of  all 
argument,  that  this  is  a  precedent  condition.  That  is  granted. 
But  then  it  is  argued  that  the  condition  applies  only  to  the  life- 
interest  of  Isaac  Davis,  and  leaves  the  gift  to  the  eldest  child  of 
Isaac  Davis  unaffected.  Upon  an  examination,  however,  of  the 
whole  of  the  bequest,  I  am  clearly  of  opinion  that  in  the  expres- 
sion "  I  do  direct  that  the  bequest  to  Isaac  Davis  shall  not  take 
effect,"  the  words  "  bequest  to  Isaac  Davis  "  are  a  description  of 
the  whole  of  the  antecedent  legacy.  But  the  testator  is  not  con- 
tent with  that  expression  ;  he  puts  it  beyond  doubt  by  the  words 
that  follow,  "  such  share  shall  fall  into  and  become  part  of  my 
general  residuary  estate."  It  has  been  attempted  to  be  argued 
that  the  word  "  share  "  there  must  mean  the  life-interest  of  Isaac 
Davis.  But  it  is  perfectly  clear  that  the  word  "  share  "  must  be 
taken  to  have  the  meaning  which  it  has  in  every  other  part  of 
the  will,  namely,  an  aliquot  divided  portion  of  residuary  estate. 
The  word  "  share "  occurs  immediately  before  the  bequest  in 
describing  the  subject-matter  of  the  bequest,  namely,  ^'  and  as 
to  one  other  equal  fifteenth  part  or  share  of  the  trust  estates." 
I  have  no  hesitation,  therefore,  in  holding  that  the  condition  is 
applicable  to  the  whole  of  this  gift  of  the  share,  and  consequently 
that  no  interest  whatever  arises  under  the  bequest  until  the  prece- 
dent event  on  the  happening  of  which  the  bequest  depends  for  its 
existence  takes  effect. 

The  second  proposition  in  the  argument  was,  that  though  this 
was  a  precedent  condition,  it  was  capable  of  being  waived  or 
discharged  by  the  testator,  and  that  his  conduct  amounted  to  such 

(a)  18  Beav.  467.  (d)  2  Phil.  684. 

(6)  2  Ves.  Sen.  619.  («)  4  Bro.  C.  C.  126. 

(c)  IBro.  C.  C.  66. 

[410] 


DAVIS  v.  ANGEL.  *  527 

waiver  or  discharge.  It  is,  however,  scarcely  possible  to  make 
the  language  of  this  proposition  applicable  to  the  case. 
What  we  are  dealing  *  with  is  a  bequest  contained  in  a  *  528 
will  dependent  for  its  existence  upon  the  happening  of  a 
particular  event,  and  the  argument  is,  that  the  testator  by  some 
conduct  or  act  subsequent  to  the  making  of  the  will  has  in  effect 
struck  that  condition  out  of  the  will,  and  made  the  bequest,  which 
is  a  conditional  one,  absolute.  I  do  not  think  that  it  would  be 
possible  in  the  present  state  of  the  law  to  contend  that  any  act 
of  the  testator,  independently  of  writing  —  independently  of  a 
testamentary  act  —  could  have  that  effect.  If  a  testator  by  his 
will,  contemplating  a  future  event,  gives  certain  directions  re- 
specting, for  example,  the  marriage  of  A.,  and  afterwards  the 
marriage  of  A.  takes  place  in  his  lifetime  with  his  approbation, 
it  is  easy  to  conceive,  and  it  has  been  very  rightly  determined, 
that,  the  event  occurring  during  the  lifetime  of  the  testator,  which 
the  will  contemplates  as  future  and  to  occur  after  his  death,  if 
he  gives  his  approbation  and  assent  to  that  occurrence,  it  shall  be 
equivalent  to  what  he  has  directed.^  But  there  is  nothing  that 
has  been  cited  to  me,  nor  do  I  believe  there  is  any  thing  that  can 
be  found  —  nor  do  I  think  that  there  is  any  principle  —  which 
would  warrant  my  saying  that  the  assent  by  the  testator  to  Isaac 
Davis  marrying  another  person  than  Esther  Godfrey  would  have 
the  effect  of  striking  this  written  direction  out  of  his  will,  and 
converting  the  conditional  legacy  into  a  legacy  of  a  different  char- 
acter. I  cannot,  therefore,  accede  to  that  argument,  even  if  I  were 
disposed  to  hold  (which  certainly  I  should  be  very  far  from  hold- 
ing) that  there  is  any  evidence  of  the  assent  of  the  testator,  and  I 
desire  it  to  be  understood  that,  in  my  opinion,  there  is  no  room 
in  law  for  such  a  proposition.  If  there  were,  I  would  give  an 
opportunity  for  a  further  examination. 

Lastly,  it  has  been  contended,  that  supposing  this  to  be 
a  precedent  condition  and  supposing  it  to  be  still  in  *  force  *  529 
as  part  of  the  will,  yet  that  the  statns  of  the  plaintiff  is  such 
as  to  justify  his  filing  his  bill  to  have  the  share  ascertained.  This 
has  been  put  upon  two  distinct  grounds :  one,  that  of  the  possibility 
that  at  some  future  time  the  plaintiff  may  have  an  interest,  by  reason 
of  the  possibility  that  the  present  wife  of  Isaac  Davis  may  die  and 
that  Isaac  Davis  may  marry  Esther  Godfrey — which,  it  is  contended, 

1  See  2  Jarman  Wills  (8d  £ng.  ed.),  46,  46. 
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is  such  a  possibility  of  interest  as  will  warrant  this  Coart  in  enter- 
taining a  suit  by  the  party  claiming  in  respect  of  such  possibility. 
Secondly,  it  has  been  said  that  though  the  plaintiff  cannot  take 
directly  under  the  bequest,  yet  that  he  takes  under  the  clause  of 
substitution  that  remote  interest  which  will  justify  his  coming 
here  to  have  the  share  ascertained.  I  am  prepared  to  admit  that 
an  existing  interest,  whether  it  be  vested  or  contingent,  however 
future  or  remote,  may,  if  it  be  a  present  interest,  form  the  foim- 
dation  of  a  right  in  the  party  representing  it  to  come  here  with  a 
bill  to  have  the  share  secured.  While  the  existence  of  such  an 
interest  interferes  with  the  share  being  paid  over  by  the  trustees 
it  will  warrant  an  application  to  the  Court  to  secure  it.  But 
though  the  distinction  is  a  fine  one  yet  it  perfectly  exists  and  is 
easily  apprehended ;  —  I  mean  the  distinction  between  an  interest 
that  has  arisen  and  is  represented,  and  an  interest  that  has  not 
arisen  and  that  never  may  arise,  but  with  regard  to  which  there 
is  a  remote  possibility  that  the  event  which  has  not  occurred  and 
upon  which  it  is  made  to  hang  may  hereafter  occur.  The  latter 
is  not  an  interest,  it  is  not  a  right ;  it  is  nothing  more  than  a  bare 
expectation  of  a  future  right.  The  expectation  of  a  future  interest, 
or  rather,  of  a  future  event  that  may  give  an  interest,  is  not  a  thing 
which  would  justify  a  Court  of  Equity  in  entertaining  a  suit  at 

the  instance  of  a  party  having  that  and  nothing  more. 
*  530       *  It  remains  therefore  to  be  considered  whether  that  is  a 

correct  description  of  the  plaintiff's  stcUiLS  in  this  matter, 
or  whether  it  is  a  correct  interpretation  of  the  language  of  this 
will  to  say,  that  though  he  does  not  and  cannot  take  under  the 
direct  gift,  yet  that  he  takes  under  the  clause  of  substitution 
which  follows  the  direct  gift.  It  is  plain  to  my  mind  that  the 
clause  of  accruer  or  gift  among  the  parties  must  be  read  having 
regard  to  its  whole  object  and  to  the  directions  which  it  contains. 
The  words  ^*  nephews  and  nieces  "  must  be  taken  to  be  the  nephews 
and  nieces  taking  under  the  antecedent  trusts.  If  the  interest 
given  to  any  one  of  that  class  shall  fail,  then  the  interest  so  given 
to  him  is  given  over.  The  clause  is  intended  to  deal  with  sub- 
sisting interests  which  have  de  facto  arisen  and  come  into  being 
and  are  capable  of  enjoyment  under  the  antecedent  trusts.  But 
by  the  condition  of  the  argument,  as  I  have  already  explained, 
there  is  no  existing  interest  in  the  plaintiff,  —  there  is  no  trust 
in  his  favour  which  has  either  come  into  being  or  is  capable  of 
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being  performed.  Therefore  the  gift  oyer  must  be  construed  with 
reference  to  that  with  which  it  deals,  namely,  the  existing  interest 
under  the  antecedent  part  of  the  will,  and  the  plaintiff  is  not  found 
in  possession  of  any. 

On  all  grounds,  therefore,  I  think  that  the  title  to  relief  fails. 
The  greater  part  of  the  argument  has  been  founded  upon  words 
attributed  in  the  report  before  me  to  the  Master  of  the  Rolls, 
which  I  do  not  suppose  to  have  been  used  by  his  Honor  in  the 
manner  in  which  they  are  there  expressed,  describing  the  plain- 
tiff's interest  as  a  contingent  interest,  (a)  I  desire  particularly  to 
state  that  I  do  not  consider  these  words  to  be  a  correct 
*  designation  of  the  nature  of  the  plaintiff's  expectancy.  *581 
He  has  no  interest  whatever  at  present.  He  has,  as  I  have 
already  said,  an  expectation  of  the  possibility  of  a  future  event  which, 
if  it  occurs,  may  give  birth  to  an  interest.  On  that  ground  I  hold 
that  he  is  not  directly  or  indirectly  under  the  trust  for  substitution 
in  possession  of  any  interest  whatever,  and  I  affirm  the  decree 
which  has  been  made. 

With  regard  to  the  suggestion  that  the  decree  should  be  without 
prejudice  to  a  new  bill,  I  think  that  I  should  only  introduce  doubt 
by  altering  the  decree  in  that  respect,  because  the  decree  could 
not  at  all  affect  a  new  claim  under  a  new  state  of  circumstances. 
His  claim  is  dismissed  because  the  event  contemplated  has  not 
happened.  The  judgment,  therefore,  could  not  be  pleaded  in  bar 
to  a  claim  made  after  the  event  has  happened.^ 

I  must  dismiss  the  petition  of  appeal  with  costs. 
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WORKS. 

1862.    July  16.    1862.    Before  the  Lord  Chancellor  Lord  Westburt. 

Where  land  ia  employed  for  the  purposes  of  a  basiness  not  involving  manafact- 
ure,  but  portions  of  it  are  used  for  auxiliary  manufacturing  processes,  the 
whole  is  not  a  "  manufactory^*  within  the  Lands  Clauses  Consolidation  Act. 


(a)  According  to  Mr.  Beavan^s  report,  above  referred  to,  this  was  not  a 
correct  representation  of  his  Honoris  judgment. 
^  See  1  Dan.  Ch.  Pr.  (4th  Am.  ed.)  669,  660. 
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Where,  therefore,  a  dust  contractor  used  a  large  piece  of  land  for  the  purpose 
of  collecting  and  disposing  of  the  contents  of  dust  heaps,  one  portion  being 
used  as  a  sorting  place,  another  for  the  conversion  of  parts  of  the  heaps  into 
cement,  and  another  for  converting  other  parts  into  manure:  ffdd,  that 
under  the  Lands  Clauses  Act  the  first-mentioned  portion  might  be  taken 
compulsorily  without  the  rest.^ 

This  was  an  appeal  from  an  order  of  Vice-Chancellor  Wood, 
granting  an  interlocutory  injunction  to  restrain  the  defendants 
from  taking  a  building  called  a  tot-shop,  unless  they  took  the 
whole  of  the  land  used  therewith  by  the  plaintiff;  the  whole  being, 
in  his  Hopor's  opinion,  a  manufactory  within  the  92d  section  of 
the  Lands  Glauses  Consolidation  Act.  The  case,  as  it  appeared 
on  the  bill  and  affidavits,  was  as  follows:  — 

The  plaintiff  carried  on  business  as  a  contractor  for  the  removal 
of  dust  and  rubbish  at  The  Grove,  Southwark,  on  land  on  which 
were  erected  a  dwelling-house,  an  engine-house,  and  a  building 
used  for  the  purpose  of  sorting  the  contents  of  dust  heaps,  and 
called  a  "  tot-shop." 

The  plaintiff  stated  that  the  last-mentioned  building  was  abso- 
lutely essential  for  carrying  on  his  business,  the  most  important 
process  of  sifting  and  sorting  being  there  carried  on.  That  after 
the  contents  of  the  dust  heaps  had  been  collected  in  carts,  it  was 
shot  into  the  yard,  and  was  then  carefully  sifted  and  sorted.  That 
the  contents  of  dust  heaps  consisted  partly  of  scrap-iron,  rags,  old 
shoes,  bones,  bottles,  and  cinders,  which,  having  been  separated 
from  the  rest,  were  again  subjected  to  sorting  and  cleansing  at  the 
building  called  the  "  tot-shop."  That  from  the  remainder,  which 
was  called  "  hard  core,"  broken  crockery  was  selected  and 
*  533  *  carried  to  the  engine-house  to  be  crushed  by  the  stampers 
into  powder  and  converted  into  plaster,  and  that  other 
parts  of  the  heaps  were  converted  into  manure.  The  defendants 
gave  notice  of  their  intention  to  take  the  tot-shop  for  the  purposes 
of  a  Metropolitan  Improvement  Act,  in  which  the  Lands  Clauses 
Act  was  incorporated.  The  plaintiff  thereupon  required  them  to 
take  the  whole  of  the  premises,  and  on  their  refusal  the  suit  was 
instituted. 

^  See  Fumiss  v.  Midland  Railway  Co.,  L.  R.  6  £q.  473;  Kerr  Inj.  313, 
314;  Gibson  v.  Hammersmith  and  City  Railway  Co.,  2  Dr.  &  Sm.  603;  Groa- 
Tcnor  V.  Hampstead  Junction  Railway  Co.,  1  De  G.  &  J.  446,  and  cases  in 
note  (1)  ;  1  Sugden  Y.  &  P.  (8th  Am.  ed.)  73 ;  Cotter  v.  Metropolitan  Railway 
Co.,  10  Jur.  N.  S.  1014. 
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Mr.  Bolt^  Mr.  Willcock^  and  Mr.   C.  HaU  were  for  the  appel- 
lants. 

Sir  Hugh  CaimSy  Mr.  Giffard^  and  Mr.  Bury^  for  the  respon- 
dent. 

Mr.  Bolt  was  not  called  on  to  reply. 

The  following  authorities  were  referred  to:  St.  ThomaB^B  Hob- 
pital  V.  Charing  Otobb  Bailway  Company^  (a)  Sparrow  v.  Oxford^ 
WorceBterj  and  Wolverhampton  Bailway  Company^  (J)  Spademan 
V.  Oreat  WeBtem  Bailway  Company^  (c)  HewBon  v.  London  and 
South  Western^  Bailway  Company^  (d)  King  v.  Wycombe  Bailway 
Company y  (e)  Cole  v.  CryBtal  Palace  Bailway  Company^  (^)  GileB 
V.  London,  phatham,  and  Dover  Bailway  Company,  (A)  Barker  v. 
North  StaffordBhire  Bailway  Company.  (J) 

The  Lord  Chancellor.  —  The  plaintiff  in  this  case  is  a  dust 
contractor,  and  he  describes  himself  in  his  bill  as  a  con- 
tractor. I  propose,  *  in  the  first  place,  to  consider  from  *  534 
the  evidence  before  me  what  the  business  of  a  dust  con- 
tractor is,  and  whether  with  any  propriety  of  language  that 
business  can  be  called  a  manufacture.  I  have  here  the  eyidence 
of  four  persons,  all  of  whom  have  been  dust  contractors,  and  who 
concur  in  the  description  of  the  business.  Mr.  Abbott  says  that 
he  was  engaged  in  and  carried  on  the  business  of  a  contractor, 
dustman,  and  scavenger.  He  describes  that  business  as  consisting 
first  of  all  in  the  collection  of  what  I  will  call  by  the  general 
name  of  ^'  dust,"  and  then  in  dividing  the  materials  so  collected 
into  articles  for  which  a  market  can  be  found.  Mr.  Hobbs,  in  like 
manner,  says  that  he  carried  on  the  business  of  a  contractor,  dust- 
man and  scavenger.  He  gives  a  similar  description  of  it.  Mr. 
Parsons  is  more  definite.  He  says  that  he  was  a  contractor  for 
ten  years  and  upwards,  and  was  well  acquainted  with  the  nature 
of  the  business,  including  the  business  of  dustman  and  scavenger. 

(a)  IJ.  &  H.  400. 

(6)  2  De  G.,  M.  &  G.  94;  9  Hare,  436. 

(c)  1  Jur.  (N.  S.)  790.  {g)  27  Beav.  242. 

(d)  8  W.  R  467.  \k)  1  Dr.  &  Sm.  406 ;  9  W.  R.'687. 
(0  28  Beav.  104.                         (i)   2  De  G.  &  Sm.  55. 
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Then  he  describes,  in  like  manner,  that  it  consists  of  adapting,  of 
manufacturing  and  converting  slops,  dust,  and  rubbish  into  a 
useful  and  salable  form.  Mr.  Winn  describes,  in  like  manner, 
that  he  has  been  a  contractor,  dustman  and  scavenger,  and  that 
the  articles  are  collected  and  then  they  are  divided  into  useful  and 
salable  articles.  The  business,  therefore,  in  fact,  may  be  accu- 
rately described  as  consisting  of  the  picking  out  and  selecting 
from  this  mass  of  rubbish  every  description  of  articles  that  is 
capable  of  being  converted  to  an  useful  purpose,  and  selling  the 
articles  so  selected  and  arranged ;  and  I  must  dissent  entirely 
from  the  argument  that  I  have  heard,  that  such  a  trade  or  occupa- 
tion can  be,  with  any  propriety,  called  a  manufacture. 

The  next  and  most  important  inquiry  is,  whether  that  particu- 
lar workshop  which  is  here  denominated  a  '^  tot-shop "  is 
*  585  incident  to  the  business  of  a  dust  contractor.  *It  is  plain 
that  a  dust  contractor  would,  first  of  all,  require  a  large 
piece  of  land  as  a  receptacle  or  reservoir  for  the  raw  material 
collected  by  him  in  its  original  form.  He  then  selects  these  dif- 
ferent articles,  and  the  tot-shop  appears  to  be  a  special  receptacle 
for  certain  portions  of  those  articles.  The  tot^hop,  therefore,  is 
incident  to  the  business  of  a  dustman ;  and  if  the  business  of  a 
dustman  be  not  a  manufacture,  the  tot-shop  is  not  inddeut  to  any 
manufacturing  process  or  to  the  manufactory. 

The  material  thing  still  remains  to  be  inquired  into,  whether 
the  collection  of  this  dust  is  a  collection  of  the  raw  material  for  a 
manufacturing  process.  If  it  were,  then  the  collection  of  the 
material  would  no  longer  be  a  process  in  the  business  of  a  dust- 
man, but  would  be  a  process  in  the  business  of  that  manufacture 
to  which  the  material  so  collected  is  intended  to  be  applied  and 
used.  The  inquiry,  therefore,  in  point  of  fact,  which  is  material 
for  determining  this  case  is.  With  what  purpose  and  with  what 
intent  and  in  the  exercise  of  what  occupation  is  this  dust  collected? 
The  answer  is  given  in  what  I  have  already  read.  It  is  collected 
in  the  course  of  the  business  of  a  contractor,  dustman  and  scaven- 
ger. The  use  made  of  it  when  collected  is,  also,  the  legitimate 
mode  of  exercising  the  occupation  of  a  contractor,  dustman  and 
scavenger. 

It  seems  to  have  occurred  to  the  plaintiff  that  there  might  be 
combined  with  the  occupation  of  a  contractor,  dustman,  and  scav- 
enger, certain  auxiliary  occupations,  and  that  it  would  be  an 
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extremely  useful  thing,  instead  of  selling  some  of  the  products  of 
the  dust,  to  use  those  products  in  the  process  of  auxiliary  manu- 
facture.   He  therefore  determined  that  it  would  be  advantageous 
to  make  an  adjunct  and  accessory  to  his  business  of  con- 
tractor, and  accordingly  he  set  up  the  *  auxiliary  business    *  586 
of  making  the  preparation  of  a  powder  that  might  be  used 
in  the  composition  of  plaster,  which  he  got  by  puWerizing  some  of 
the  materials  that  he  selected  from  his  dust  heap.    He  also  con- 
sidered that  instead  of  selling  the  crude  manure  in  the  form  in 
which  it  was  brought  into  his  yard  as  a  dustman,  it  might  be  a 
very  advantageous  thing  to  set  up  the  process  of  a  manure  manu- 
facture ;  and  therefore  instead  of  vending  the  manure  selected 
from  the  dust  heap  he  submits  it  to  the  process  of  manufacture, 
and  undertakes,  tdtra  the  business  of  a  dustman,  the  business  of 
a  manure  manufacture.    Now  these  are  all  adjuncts  and  auxiliaries, 
they  are  things  made  accessory  to  the  business  of  a  dustman,  but 
if  the  tot-shop  be  an  incident  to  the  business  of  a  dustman,  it  does 
not  become  an  incident  to  that  which  is  made,  by  the  will  of  the 
plaintiff  alone,  an  accessory  to  the  business  of  a  dustman,  and 
which  is  not  necessarily  an  appurtenance  of  that  business.    If, 
therefore,  I  am  asked,  in  what  capacity  does  the  plaintiff  occupy 
and  use  the  tot-shop  ?  the  answer  is  plain  —  in  the  capacity  of  a 
contractor,  dustman,  and  scavenger.     The  whole  fallacy  of  the 
plaintiff's  case  and  the  whole  ingenious  device  has  been  to  substi- 
tute the  accessory  for  the  principal,  and  to  make  it  appear  that 
that  which  he  has  annexed  to  the  principal  business  of  the  dust- 
man is  the  entire  and  principal  object  of  his  employment,  and  that 
the  tot-shop,  therefore,  is  an  accessory  to  the  manufacturing  process, 
and  not  an  accessory  to  the  proper  business  with  which  we  find  it 
connected.    All  the  evidence  is  in  confirmation  of  that  view. 
Nobody  says  that  ^^  a  dustman  or  a  contractor  "  implies,  of  neces- 
sity, that  the  man  shall  be  the  manufacturer  of  powder  to  make 
plaster  with,  or  the  manufacturer  of  manure.    No  witness  says 
that  these  auxiliary  processes  are,  to  his  knowledge,  usually 
combined  with  the  business  of   a  contractor;    but  every  wit- 
ness says  that  the  business  of  a  dustman  and  scavenger, 
*  described  as  he  describes  it,  necessarily  includes  and   *587 
involves  the  u^  of  a  tot-shop. 

I  am,  therefore,  perfectly  warranted,  upon  the  plaintiff's  own 
evidence,  in  taking  the  tot-shop  as  somettiing  that  belongs  to  the 
VOL.  IV.  27  [417] 
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business  of  scavenger,  but  not  at  all  as  any  thing  that  belongs  to 
the  manufacture  of  powder  for  plaster,  or  the  manufacture  of 
manure.  But  if  that  be  so,  then,  unless  I  come  to  that  which 
shocks  all  common  understanding,  namely,  that  I  denominate  a 
scavenger  and  a  dustman  a  manufacturer,  unless  I  can  accept  that 
conclusion,  it  must  of  necessity  follow  that  this  is  no  part  of  a 
manufactory. 

Now  let  us  look  at  the  statute.  No  doubt  it  is  a  matter  of  very 
deep  regret  that  the  property  of  the  public,  and  interests  of  such 
great  magnitude,  should  have  been  dealt  with  by  this  clause  of  the 
statute  in  such  a  loose  and  perfunctory  manner,  that  we  are  left 
to  conjecture,  without  the  aid  of  any  kind  of  context,  what  is  the 
meaning  in  which  the  word  ^^  manufactory  "  is  used.  The  only 
thing  that  can  be  fairly  collected  from  the  statute  is  this,  that 
what  is  protected  under  the  statute  must  be,  de  factOy  a  part  of  an 
existing  manufactory.  Now,  I  desire  to  know,  whether  the  tot- 
shop  can,  in  any  proper  sense,  be  said  to  be  a  constituent  part, 
either  of  the  buildings  or  of  the  receptacle,  for  the  necessary 
process  of  carrying  on  the  work  of  pulverizing  the  pottery  or 
manufacturing  the  manure  ?  It  was  very  properly  observed  by 
Mr.  RoUy  that,  in  Sparrow*9  Case^  (a)  there  was  unquestionably 
a  manufactory ;  that  is,  there  was  a  congeries  of  buildings  occu- 
pying a  large  piece  of  land  devoted  and  used  for  the  unquestion- 
able purpose  of  a  manufactory.  There  was  in  connection 
*  538  *  with  that  manufactory  a  piece  of  land  on  which  dust  and 
rubbish  and  refuse  were  thrown.  That  dust,  rubbish  and 
refuse  were  produced  in  the  manufactory ;  it  was  therefore  abso- 
lutely a  part  of  the  manufactory.  The  statute  does  not  say  that  it 
must  be  an  indispensable  part  of  the  manufactory,  but  only  that 
it  must  be  actually  a  part  of  the  manufactory.  What  is  meant  by 
a  part  of  the  whole  ?  Something  which  enters  into  that  whole ; 
something  that  is  used  with  and  is  necessary  to  complete  the  other 
parts,  I  mean  necessary  in  the  sense  of  this,  that  it  is  actually 
used  in  connection  with  the  other  parts.  It  is  impossible  to 
say  that  this  particular  tot-shop  is  used  in  actual  connection 
with  the  manufacture  of  powder,  witli  the  process  of  pulverizing 
the  pottery,  or  with  the  manufacture  of  manure.  In  no  sense, 
therefore,  either  in  the  ordinary,  common  and  popular  meaning  of 

(a)  2  De  6.»  M.  &  G.  94. 
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the  word,  or  in  the  meaning  of  the  word  which  I  derive  from  the 
interpretation  of  the  statute,  can  I  say  that  the  tot-shop  is  a  part 
of  the  only  thing  that  I  can,  with  any  propriety,  denominate  a 
manufactory.  I  cannot  say  that  dust  is  brought  for  the  primary, 
original  and  chief  purpose  of  being  reduced  to  powder  for  plastering 
purposes,  or  of  being  made  the  crude  material  for  the  manu- 
facture of  manure.  I  find  it  brought  in  the  exercise  of  a  well- 
known  existing  business,  which,  in  my  opinion,  is  not  a  manufacture. 
I  cannot  convert  these  buildings,  which  are  necessary  to  that  busi- 
ness, and  a  constituent  part  of  the  premises  in  which  that  business 
is  carried  on,  into  a  part  of  the  manufactory,  because  I  find 
annexed  to  that  business  certain  other  operations,  which  are  by 
no  means  a  necessary  part  of  the  business,  but  which,  in  the 
particular  case  of  the  plaintifiT,  happen  to  be  accidently  conjoined 
with  it. 

I  think  that  the  cases  which  have  been  decided  upon 
*  this  part  of  the  statute  have  already  gone  far  enough.  In  *  539 
my  experience,  companies  have  rather  been  the  victims  of 
the  statute  than  individuals.  At  the  same  time,  I  am  quite  dis- 
posed to  adhere  to  the  rule  which  has  been  laid  down,  that  it  shall 
be  construed  liberally  for  the  owner  of  property ;  but  whatever 
liberal  interpretation  I  may  be  disposed  to  place  upon  the  words, 
I  cannot  by  any  means  convert  these  premises,  which  are  inci- 
dental to  the  business  of  a  dust  collector  and  scavenger,  into  prem- 
ises that  are  incidental  to  the  business  of  a  manufacturer  of 
manure.  On  these  grounds,  therefore,  I  am  obliged  to  differ  from 
the  Yice-Chancellor,  and  to  reverse  the  order  which  he  has  made. 
There  will  be  no  costs  of  the  appeal. 

The  result  is  that  the  original  motion  before  the  Vice-Chan- 
cellor  is  refused,  and  then,  according  to  the  rule  as  laid  down  by 
Sir  John  Leach,  (a)  the  costs  of  the  defendants,  as  being  the 
successful  party,  will  be  costs  in  the  cause. 

(a)  1  Sim.  &  Stu.  357. 
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*  540         *  In  The  Matter  of  WHEELER,  a  Lunatic. 

1862.    July  80.    Before  the  Lord  Chancellor  Lord  Westburt. 

Under  the  Lunacy  Regulation  Act,  16  &  17  Vict.  c.  70,  §§  124  and  135.  a 
married  coheiress  at  law  of  a  deceased  intestate  lanatic  can  consent  in  Court 
to  the  payment  of  her  share  of  the  proceeds  of  the  lunatic^s  real  estate  to  her 
husband,  and  an  acknowledged  deed  under  the  Fines  and  Reooveries  Act  is 
unnecessary. 

This  was  a  petition  presented  by  the  administratrix  of  a  Innatic 
who  had  died  intestate  and  bj  his  coheiresses  and  their  husbands. 
It  sought  payment  to  the  husbands  of  the  coheiresses'  shares  of 
the  proceeds  of  real  estate  of  the  lunatic,  which  had  been  invested 
in  and  consisted  of  1278Z.  la.  6d,  bank  8Z.  per  cent  annuities 
standing  in  the  name  of  the  accountant-general  of  the  Court  of 
Chancery,  in  trust  in  the  matter  of  the  lunacy  ^^  the  real  estate 
account." 

On  the  petition  coming  on  to  be  heard  before  the  Lords  Justices, 
their  Lordships  doubted  whether  acknowledged  deeds  under  the 
Fines  and  Recoveries  Act  might  not  be  required,  and  the  matter 
was,  at  their  Lordships'  suggestion,  brought  before  the  Lord 
Chancellor. 

Mr.  Leonard  Field,  in  support  of  the  petition,  referred  to  16  d; 
17  Vict.  c.  70,  §§  124, 135. 

The  Lord  Chancellor  was  of  opinion,  that,  under  the  124th 
section  of  the  Lunacy  Regulation  Act,  the  fund  in  Court  might  be 
treated  as  personal  estate  belonging  to  the  coheiresses,  and  that 
deeds  of  acknowledgment  might  be  dispensed  with,  and  the  fund 
transferred  to  the  husbands  upon  the  consent  in  Court  of  the 
coheiresses. 
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LIMITED. 

PEGG'S   CLAIM. 

1862.    May  30.    Jane  12.    Before  the  Lords  Justices. 

In  1858,  F.  &  Co.  agreed  with  C.  &  Co.,  that  F.  &  Co.  should  supply,  and  C.  & 
Co.  take,  coal  to  an  amount  not  less  than  100  tons  per  day  at  a  certain  price  to 
be  paid  for  monthly,  and  if  in  any  month  C.  &  Co.  could  not  take  that  quantity 
they  were  nevertheless  to  pay  for  it.  This  agreement  was  to  commence  on  2lBt 
January  1859,  and  to  Qontinue  through  1859  and  for  three  years  following 
determinable  at  six  months*  notice  by  either  party.  Early  in  1861,  C.  <&  Co. 
made  over  their  business  in  the  F.  Co.,  and  it  was  verbally  agreed  that  the  above 
contract  should  be  made  over  to  the  company.  F.  &  Co.  accordingly  supplied 
coal  to  the  F.  Co.  till  July  1861,  ^hen  the  company  fell  into  difficulties  and 
declined  to  take  any  more.  F.  &  Co.  continued  to  lay  by  coal  for  the 
company,  and  on  the  company  being  wound  up  sought  to  prove  for  the  price 
of  the  coal  so  laid  by,  all  coal  which  had  been  actually  taken  by  the  company 
having  been  paid  for. 

Hdd,  that  the  adoption  of  the  contract  by  the  F.  Co.  constituted  a  new  contract 
which  could  not  be  performed  within  a  year,  and  that  as  there  was  no  note 
in  writing  the  F.  Co.  could  not,  consistently  with  the  Statute  of  Frauds,  be 
charged  upon  it.' 

This  was  an  application  on  the  part  of  the  official  liquidators 
of  the  Pentreguinea  Fael  Co.  to  discharge  an  order  of  the  com- 

*  See  ToUey  ».  Green,  2  Sandf.  Ch.  91 ;  Harris  ».  Forter,  2  Barring.  27. 
The  provisions  of  the  Statute  of  Frauds  render  an  oral  contract  invalid,  if  it 
appear  to  have  been  the  understanding  of  the  parties  at  the  time,  that  it  was 
not  to  be  completed  within  a  year,  although  it  might  be,  and  was,  in  fact,  in 
part  performed  within  that  period.  Chitty  Contr.  (11th  Am.  ed.)  101  note  (y). 
See  Herrin  v.  Butters,  20  Maine,  119 ;  Feters  v.  Westborough,  19  Fick.  864. 
A  defeasible  oral  contract,  where  such  contract  may  be  defeated  or  put  an  end  to 
within  the  year,  is  within  the  operation  of  the  Statute.  Roberts  v.  Tucker,  8 
Ezch.  632,  643;  Harris  o.  Forter,  2  Harring.  27;  HoUoway  v.  Hampton, 
4  B.  Mon.  415.  A  contract  for  service  for  more  than  a  year,  although  it  be 
subject  to  be  determined  within  the  year,  on  the  happening  of  a  given  event,  is 
likewise  within  the  statute.    Dobson  «.  Collis,  1  H.  &  N.  81 ;  Tolley  v.  Green, 

2  Sandf.  Ch.  91.     See  Hinckley  v.  Southgate,  11  Yt.  428 ;  Lockwood  v.  Barnes, 

3  Hill,  ISO ;  Lapham  v.  Whipple,  8  Met.  59 ;  Wilson  v.  Martin,  1  Denio,  602 ; 
Harris  v.  Forter,  2  Harring.  27.  Where  the  contract  cannot  be  completely 
performed  within  a  year,  the  fact  that  it  may  be  terminated,  or  further  perform- 
ance excused  or  rendered  impossible,  by  the  death  of  the  promisee  or  of  another 
person  within  a  year,  is  not  sufficient  to  take  it  out  of  the  statute.    It  was 
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missioner  acting  in  the  matter  of  the  winding-up  of  the  company, 
whereby  he  allowed  Messrs.  William  Pegg  &  Co.  to  prove  the 
sum  of  2070Z.  against  the  estate  of  the  company  for  goods  bar- 
gained and  sold. 

On  the  20th  of  October,  1858,  an  agreement  wa^  entered  into 
between  William  Pegg  &  Co.,  coal  owners,  and  Couillard  A  Co.  of 
Havre,  coal  merchants,  which  was  as  follows :  — 

^^  Memorandum  of  agreement  entered  into  this  20th  October, 
1858,  between  Messrs.  William  Pegg  &  Co.  of  the  one  part  and 

therefore  held  in  Hill  v.  Hooper,  1  Gray,  131,  that  an  agreement  to  employ 
a  boy  for  five  years  and  to  pay  his  father  certain  sums  at  stated  periods  during 
that  time  was  within  the  statute;  for  although  by  the  death  of  the  boy  the 
services  which  were  the  consideration  of  the  promise  would  cease,  and  the 
promise  therefore  be  determined,  it  wQuld  certainly  not  be  completely  per- 
formed. So  if  the  death  of  the  promisor  within  the  year  would  merely  prevent 
full  performance  of  the  agreement,  it  is  within  the  statute.  Per  Gray  J.,  in 
Doyle  V,  Dixon,  97  Mass.  212.  See  Scoggin  v.  Blackwell,  36  Ala.  351 ;  Emeiy 
V.  Smith,  46  N.  H.  151 ;  Tuttle  o.  Swett,  31  Maine,  555 ;  Shute  v.  Dorr,  5 
Wend.  204 ;  Squire  v.  Whipple,  1  Yt.  69 ;  Drummond  v.  Burrill,  13  Wend. 
307.  But  the  statute  has  no  reference  to  cases  in  which  the  whole  contract  may 
be  performed  within  a  year,  and  there  is  no  stipulation  to  the  contrary ;  per 
TiNDAL  C.  J.,  in  Souch  v.  Strawbridge,  2  C.  B.  808,  815;  Wells  t7.  Horton,  4 
Bing.  40,  43 ;  Blake  v.  Cole,  22  Pick.  97 ;  Moore  v.  Fox,  10  John.  244 ;  M'Lees 
V.  Hale,  10  Wend.  426 ;  Shute  v.  Dorr,  5  Wend.  204 ;  Linscott  v.  Mclntire,  15 
Maine,  201 ;  Kent  o.  Kent,  18  Pick.  569 ;  Peters  v,  Westborough,  19  Pick. 
364;  Lyon  v.  King,  11  Met.  411;  Russell  v.  Slade,  12  Conn.  445;  Clark  9. 
Pendleton,  20  Conn.  495 ;  Lockwood  v,  Barnes,  3  Hill,  128 ;  Blanding  v.  Sar- 
gent, 33  N.  H.  239;  Roberts  v.  Rockbottom  Co.,  7  Met.  46;  Lapham  v. 
Whipple,  8  Met.  59;  Ellicott  v.  Peterson,  4  Md.  476;  Esty  o.  Aldrich,  46 
N.  H.  128  ;  even  though  it  may  appear  as  a  fact,  that  the  performance  has 
extended  beyond  that  time.  See  Chitty  Contr.  (11th  Am.  ed.)  101,  102 ;  Miles 
V,  Bough,  3  Q.  B.  845.  So  it  has  been  held  that  an  oral  contract  which,  by  the 
happening  of  any  contingency,  may  be  completely  performed  within  the  year, 
is  not  within  the  statute ;  as  where  the  full  performance  of  the  contract  depended 
upon  the  contingency  of  the  life  of  a  party.  Peters  v.  Westborough,  19  Pick. 
364;  Lyon  v.  King,  11  Met.  411;  Worthy  v.  Jones,  11  Gray,  168;  Doyle  v. 
Dixon,  97  Mass.  208 ;  Blanchard  v.  Weeks,  34  Yt.  589 ;  Richardson  v.  Pierce, 
7  R.  L  330 ;  Dresser  v.  Dresser,  35  Barb.  573 ;  Hill  v,  Jamieson,  16  Ind.  125. 
But  see  Packet  Co.  v.  Sickles,  5  Wallace  (U.  S.),  580.  So  it  has  been  held 
that  a  promise  to  pay  the  plaintiff  so  much  money  "  on  the  day  of  his  marriage,^ 
or  "  on  the  arrival  of  a  ship ; "  or,  "to  leave  money  by  will,**  need  not  be  in 
writing.  Chitty  Contr.  (11th  Am.  ed.)  102.  So  of  a  contract  in  which  it  was 
optional  with  one  of  the  parties  whether  he  shall  perform  it  within  a  year,  or 
take  a  longer  time.    Kent  o.  Kent,  18  Pick.  569 ;  Russell  v,  Slade,  12  Conn.  455. 
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Madame  Couillard  &  Co.  of  the  other  part,  that  is  to  say,  Messrs. 
William  Pegg  &  Go.  agree  to  supply,  and  Madame  Couillard  agrees 
to  take,  100  to  160  tons  per  day  of  small  coal  from  the  Birchgrove 
Colliery,  to  be  delivered  into  wagons  provided  by  Madame  Couillard 
&  Co.  at  the  tip  of  the  colliery  incline,  fresh  wrought,  clean  and  of 
the  best  quality,  at  the  price  of  S^.  &d.  per  ton,  and  to  include 
the  *  charge  of  tolls  charged  by  the  Swansea  Vale  Railway  *  542 
Co.  for  conveying  the  coals  down  to  the  works  of  Madame 
Couillard  &,  Co.  at  Swansea,  upon  the  terms  and  conditions  herein- 
after expressed,  viz.,  payment  to  be  made  by  the  acceptance  of  a 
bill  at  two  months,  at  the  expiration  of  each  month,  for  all  coals 
delivered  or  agreed  to  be  taken  in  that  month's  quantity,  and  in 
the  event  of  Madame  Couillard  &  Co.  not  being  able  to  take  the 
quantity  of  coals  agreed  to  be  supplied  as  above  stated,  in  that 
case  they  hereby  agree  to  accept  a  bill  at  the  end  of  each  month 
for  such  amount  as  may  make  up  the  quantity  of  100  tons  per  day 
which  should  have  been  taken,  and  any  surplus  of  payment  by 
this  Act  is  to  go  to  the  credit  of  any  subsequent  deliveries  until 
the  quantity  so  delivered  shall  be  liquidated  by  such  payments,  but 
Madame  Couillard  &  Co.  shall  be  at  liberty  to  dispose  of  the 
quantity  not  consumed  at  their  works  of  any  coal  under  this  con- 
tract for  shipment  or  otherwise  at  any  time  they  please,  not  to 
exceed  100  tons  per  day,  or  more  if  William  Pegg  A  Co.  are 
willing  to  supply  them;  but  it  is  understood  that  it  shall  be 
optional  on  the  part  of  William  Pegg  &  Co.  to  deliver  only  100 
tons  of  coal  per  day,  but  not  less,  and  that  Madame  douillard  & 
Co.  shall  receive  any  quantity  from  100  to  150  tons,  provided 
Messrs.  William  Pegg  A  Co.  are  willing  to  supply  them,  on  giving 
notice  to  that  efiFect." 

The  agreement  also  provided  as  follows :  — 

"  And  in  the  event  of  any  expense  incurred  to  Messrs.  William 
Pegg  &  Co.  by  stacking  the  coals  not  taken  under  this  contract, 
that  the  cost  of  reloading  the  same  into  wagons  shall  be  paid 
extra  by  Madame  Couillard  &  Co.,  and  that  the  contract  shall 
commence  on  the  21st  January,  1859,  and  continue  in  force  dur- 
ing that  year,  but  that  any  coals  delivered  and  taken  by  Madame 
Couillard  &.  Co.  previous  to  that  date  shall  be  on  the  terms  and 
conditions  herein  expressed.'' 
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And  the  agreement,  among  other  things,  also  provided 

*  648    *  as  follows :  — 

"  This  agreement  to  continue  in  force  for  the  year  1859,  and 
upon  the  conditions  herein  expressed,  and  so  continue  upon  the 
same  terms  binding  on  both  parties  for  the  due  performance  of 
the  same  for  the  term  of  three  years  following,  to  be  subject  to 
six  months'  notice  to  be  given  by  either  party  in  writing,  with 
liberty  to  terminate  the  same  at  the  expiration  of  1859,  otherwise 
to  continue  in  full  force  and  effect." 

William  Pegg  &  Co.,  as  it  appeared,  went  on  supplying  coals  to 
Couillard  &  Go.  under  this  agreement  until  some  time  in  the  early 
part  of  the  year  1861,  Couillard  &  Go.  accepting  bills  according  to 
the  agreement. 

In  the  early  part  of  the  year  1861  Couillard  &  Co.  disposed  of 
their  interest  under  the  agreement  to  the  Pentreguinea  Fuel  Co. 
Gustavo  Couillard,  one  of  the  partners  in  the  firm  of  Couillard  & 
Co.,  then  proposed  to  Pegg  &  Co.  to  transfer  their  contract  with 
Messrs.  Couillard  &  Co.  to  the  Pentreguinea  Fuel  Co.,  which  was 
then  in  the  course  of  formation.  Pegg  &  Co.  agreed  to  tliis  pro- 
posal, and  accordingly  from  that  time  down  to  the  month  of  July, 
1861,  or  later,  supplied  coals  to  the  Pentreguinea  Fuel  Co.  as  they 
had  before  done  to  Couillard  &  Co.,  the  Pentreguinea  Fuel  Co. 
accepting  bills  in  the  same  way  as  Couillard  &  Co.  had  previously 
done.    But  no  written  transfer  of  the  contract  was  ever  made. 

On  the  9th  July,  1861,  G.  Couillard,  who  was  tlien  a  director  of 
the  Pentreguinea  Fuel  Co.,  wrote  to  Messrs.  William  Pegg  &  Co. 
as  follows :  ^^  I  am  directed  to  inform  you  that  the  directors  do  not 
feel  disposed  to  grant  a  renewal  of  your  contract  to  supply  small 
coal  on  the  present  terms  and  conditions,  of  which  please  take 
note  ;  "  and  afterwards,  on  the  31st  July,  1861,  Mr.  Strick 

*  544    a  *  solicitor  acting  for  the  Pentreguinea  Fuel  Co.,  also  wrote 

to  Messrs.  William  Pegg  &  Co.  in  these  terms :  — 

"  With  reference  to  the  conversation  which  I  had  with  your 
Mr.  Hawbrey  and  Mr.  Duncan  Pegg,  on  Monday  last  the  29th 
instant,  when  they  informed  me  they  considered  the  contract  dated 
the  20th  October,  1858,  entered  into  between  you  and  Madame 
Couillard  &  Co.  for  the  supply  of  small  coal  to  the  Pentreguinea 
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Fuel  Workg,  and  which  was  since  transferred  to  the  Pentreguinea 
Patent  Fuel  Go.  (Limited),  was  a  continuing  one  for  six  months 
from  the  9th  July  instant,  when  you  received  notice  to  determine 
the  same,  I  am  instructed  to  inform  you  that  it  is  the  desire  and 
intention  of  the  company  to  put  an  end  to  the  contract  at  the 
earliest  possible  moment,  and  of  such  intention  and  desire  they  in 
any  case  wish  you  to  consider  this  letter  a  distinct  notice.  Whilst 
the  directors  of  the  company  admit  you  are  entitled  to  the  notice 
stipulated  for  by  the  agreement,  and  which,  as  before  observed, 
you  said  was  given  to  you  on  the  9th  instant,  they  at  the  same  time 
wish  you  to  understand  that  circumstances  have  occurred  which 
oblige  them  to  stop  their  works,  and  having  no  desire  that  you 
should  continue  incurring  a  liability  which  they  fear  the  assets  of 
the  company  will  afford  no  means  of  discharging,  they  request  me 
to  state  they  are  quite  willing  to  cancel  the  contract  at  this  time, 
so  that  you  may  not  be  called  upon  to  supply  yoilr  goods  with  the 
risk  of  being  unable  to  obtain  payment,  the  company  being  estab- 
lished with  limited  liability.  The  directors  consider  it  their  duty 
to  make  this  communication,  leaving  you  the  option  of  availing 
yourself  of  it  if  you  think  proper,  as  to  which  I  shall  be  glad  of  a 
line." 

These  letters  were'  replied  to  by  the  solicitor  of  W.  Pegg  &  Co. 
on  2d  August,  1861,  as  follows:  — 

"  Messrs.  W.  Pegg  &  Co.  have  consulted  me  on  the  sub- 
ject of  *  your  letter  to  them  of  the  31st  ult.,  and  they  have  *  545 
shown  me  the  contract  of  October,  1858,  entered  into  by 
them  with  Messrs.  Gouillard  for  the  supply  of  small  coal,  and  I  am 
instructed  to  inform  you  that  Messrs.  Pegg  consider  Messrs. 
Gouillard  liable  to  take  from  them  the  stipulated  quantity  until  the 
contract  has  been  determined  by  notice  in  writing  as  provided  for 
thereby.  No  such  notice  has,  I  submit,  yet  been  given  by  Messrs. 
Gouillard,  Mr.  Gustave  Gouillard's  letter  of  the  9th  July  being  not 
only  vague  and  informal,  but  that,  as  well  as  yours,  being  apparently 
written  not  on  behalf  of  the  firm  of  Gouillard  &  Go.  but  of  strangers 
to  the  agreement." 

Mr.  Strick,  on  10th  August,  wrote  to  Messrs.  Pegg  &  Go.  in 
these  terms :  — 
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"  I  am  favoured  with  your  letter  of  the  2d  inst.  Seeing  that 
your  clients  were  aware  of  the  transfer  of  the  contract  for  the  sup- 
ply of  small  coal  for  Oouillard  &  Co.  to  the  Pentreguinea  Patent 
Fuel  Co.  (Limited),  and  sent  in  their  account  to,  and  drew  on,  that 
company  for  payment  of  the  amounts  as  they  became  due,  I  can- 
not understand  that  they  can  decline  to  take  a  notice  from  them  to 
determine  the  contract.  The  Pentreguinea  company  inform  me  that 
they  consider  their  letter  of  the  9th  ult.  as  a  notice  to  determine. 
A.t  all  events,  if  that  were  no  notice  my  letter  of  the  81st  ult.  is, 
and  was  intended  to  be,  a  direct  notice  to  determine  as  from  that 
time.  I  am  acting  for  the  Pentreguinea  company,  and  on  their 
behalf  sent  your  clients  the  notice  on  the  81st  ult.,  which,  as  far 
as  concerns  the  company,  you  must  think  sufficient." 

It  appeared  by  the  evidence  of  Mr.  Strick,  that  the  instructions 
which  were  given  to  him  on  the  part  of  the  company  were  to  deter- 
mine the  contract,  and  that  he  was  not  authorized  by  the  company 

to  ratify  or  adopt  it,  and  that  the  letters  written  by  him 
•  546    were  written  under  *  the  impression  that  the  contracti  had 

been  assigned  to  the  company,  and  that  soon  afterwards  he 
ascertained  that  there  had  been  no  such  assignment  of  the  contract, 
and  before  the  month  of  October,  1861,  he  told  Pegg  &  Co.  that 
he  doubted  whether  the  Pentreguinea  Fuel  Company  was  liable  to 
them,  as  the  contract  had  not  been  transferred. 

Some  time  before  January,  1862,  the  company  ceased  to  take  coals 
from  Pegg  &  Co.,  and  from  that  time  Pegg  &  Co.  set  apart  about 
100  tons  a  day,  on  some  days  a  few  tons  more,  and  on  some  days  a 
few  tons  less,  in  a  separate  stack  or  heap  upon  their  own  premises ; 
but  it  did  not  appear  from  the  evidence  that  the  quantity  thus  set 
apart  was  the  exact  quantity  which  the  Pentreguinea  Fuel  Company 
would  have  been  entitled  to  take  under  the  agreement.  An  order 
having  been  made  for  winding  up  the  company,  Pegg  &  Co.  sought 
to  prove  for  207  OZ.,  the  value  of  the  coals  thus  stacked  or  heaped  to 
the  extent  of  100  tons  a  day  at  the  price  mentioned  in  the  agreement 
after  making  certain  deductions  not  material  to  be  stated.  All  the 
coals  which  were  actually  taken  by  the  Pentreguinea  Fuel  Company 
had  been  paid  for.    The  learned  commissioner  admitted  the  proof. 

Mr.  Malins  and  Mr.  Jessely  for  the  official  liquidator,  in  support 
of  the  appeal  motion. 
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Mr.  Wdleoeh  and  Mr.  Roxburghy  for  the  respondents. 

Mr.  Jesaely  in  reply. 

The  following  cases  were  cited :  Souch  v.  Strawhridge^  (a) 
Boswell  V.  KUbomj  (J)  Bevter  v.  Electric  *  Telegraph  Com-    *  547 
pany^  (c)  Dobaon  v.  CoZZia,  (cf)  Elmore  v.  /S!^(m«,  (e)  PAfZ- 
Zmore  v.  Barry ^  (^)  and  Langton  y.  Biggins,  (A)  also  the  Statute 
of  Frauds.  (») 

Judgment  reserved. 

June  12. 

The  Lord  Justice  Turner,  after  stating  the  facts  of  the  case  in 
nearly  the  same  terms  as  above,  proceeded  as  follows :  — 

There  are  two  points  of  view  in  which  this  case  was  argued  and 
may  well  be  considered.  First,  whether  Messrs.  William  Pegg  & 
Co.  were  entitled  to  prove  this  sum  by  virtue  of  the  contract  with 
Messrs.  Gouillard  &  Co. ;  and  secondly,  whether  they  were  enti- 
tled to  prove  it  independently  of  that  contract. 

As  to  the  first  point,  some  reliance  was  placed  on  the  part  of 
the  appellants  in  the  course  of  the  argument  before  us  upon  the 
contract  with  Messrs.  Couillard  &  Go.  not  having  been  actually 
transferred  to  the  Pentreguinea  Fuel  Company,  but  although  there 
was  no  actual  transfer  of  the  contract,  it  sufficiently  appears,  as  I 
think,  that  there  was  an  agreement  between  Messrs.  Couillard  & 
Co.  and  the  Pentreguinea  Fuel  Company,  that  the  Pentreguinea 
Fuel  Company  should  stand  in  the  place  of  Messrs.  Couillard  &  Co. 
with  respect  to  the  contract,  and  that  Messrs.  William  Pegg  &  Co. 
assented  to  that  agreement ;  and  this  being  the  case,  it  may  well 
be  that,  assuming  the  agreement  to  have  been  valid  and  efiectual 
against  the  Pentreguinea  Fuel  Company,  Messrs  William 
Pegg  &  Co.  could  not  afterwards  proceed  against  *  Messrs.  *  548 
Couillard  &  Co.  upon  the  original  contract,  but  might  be 
well  entitled  to  proceed  upon  the  footing  of  it  against  the  Pentre- 

(o)  2  C.  B.  808.  (c)   1  Taunt.  468. 

lb)  16  Moo.  P.  C.  C.  309.  (jg)  1  Campb.  613. 

(c)  6  £1.  &  Bl.  341.  (h)  4  H.  A;  N.  402. 

((Q  1  H.  &  N.  81.  (0  29  Car.  2,  c.  3,  §  4. 
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guinea  Fuel  Company,  and  therefore  possibly  entitled  to  maintain 
this  proof  against  that  company.  It  is  not,  however,  as  it  seems 
to  me,  necessary,  for  us  to  decide  the  point  whether,  assuming  this 
agreement  to  have  been  valid  and  effectual  against  the  Pentre- 
guinea  Fuel  Company,  this  proof  could  be  maintained.  This 
agreement,  whether  operating  by  way  of  substitution  or  of  new 
agreement,  was  in  substance  and  effect  a  new  agreement  on  the 
part  of  the  Pentreguinea  Fuel  Company.  At  the  time  when  it  was 
entered  into,  the  three  years  mentioned  in  the  original  contract 
had  begun  to  run,  but  more  than  a  year  of  that  term  remained 
unexpired.  It  was  therefore  an  agreement  which  could  not  be 
performed  within  a  year,  and  on  which,  unless  there  was  a  memo- 
randum of  it  in  writing,  the  Pentreguinea  Fuel  Company  could  not 
be  charged  consistently  with  the  provisions  of  the  4th  section  of 
the  Statute  of  Frauds.  It  was  an  agreement  to  take  effect  from 
month  to  month,  and  not  therefore  an  agreement  founded  on  an 
executed  consideration,  so  as  to  give  rise  to  the  doubt  suggested  by 
Chief  Justice  Tindal  in  Souch  v.  Strawbridgcj  (a)  which  was 
cited  for  the  respondents ;  and  the  attempt  to  take  the  case  out  of 
the  statute  upon  the  ground  of  the  contract  being  determinable 
upon  six  months'  notice,  is  met  and  disposed  of  by  the  case  of 
Dobzon  V.  Collis.  (i)  It  was  argued  for  the  respondents,  that 
there  was  a  sufficient  note  or  memorandum  of  the  contract  to  take 
the  case  out  of  this  provision  of  the  statute,  and  the  letters  of  Mr. 
Strick  and  the  entries  in  the  company's  books  were  relied  upon  in 

support  of  that  view  ;  but,  looking  to  the  evidence  of  Mr. 
*  549    Strick,  the  company  cannot,  I  think,  be  bound  by  *  the 

terms  of  his  letters,  and  the  entries  in  the  company's 
books  do  not  seem  to  me  to  have  contained  any  such  specification 
of  the  contract  as  could  constitute  a  note  or  memorandum  within 
tlie  meaning  of  the  statute.  In  the  first  point  of  view,  therefore,  I 
think  this  proof  ought  not  to  have  been  allowed ;  and  looking  at 
the  case  in  the  other  point  of  view,  the  evidence  wholly  fails  to 
satisfy  my  mind  that  there  was  any  such  appropriation  of  these 
coals  as  could  make  them  the  property  of  the  Pentreguinea  Fuel 
Company,  or  consequently  could  entitle  the  respondents  to  recover 
the  price  of  them.^    The  authorities  which  were  referred  to  in  the 

(a)  2  C.  B.  808.  (6)  1  H.  &  N.  81. 

^  See  Middlesex  Co.  v.  Osgood,  4  Gray,  547 ;  Ross  v.  Welch,  11  Gnj, 
285. 
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case  of  Boswell  v.  KUbam^  (a)  have  an  important  bearing  on  this 
part  of  the  case.  I  am  of  opinion,  therefore,  that  this  order  must 
be  discharged  and  the  proof  expunged ;  but,  I  think,  there  should 
be  no  costs  of  the  appeal.  The  appellants  must  take  back  the 
deposit,  if  any. 

The  Lord  Justice  Knight  Bruce.  —  I  am  of  the  same  opinion. 
The  proof  which  has  been  admitted  is  for  the  price  of  coal  alleged 
to  have  been  bargained  and  sold  by  the  respondents  to  the  com- 
pany. It  is  neither  proved  nor  alleged,  as  I  understand  the  matter, 
that  any  part  of  the  coal  was  delivered.  It  may  indeed  have  been 
bargained  and  sold  without  having  been  delivered ;  but  in  my 
judgment  there  is  an  absence  of  evidence  that  any  part  of  the  coal 
in  question  was  bargained  and  sold  by  the  respondents  to  the 
company. 


♦THE. NORTH  EASTERN  RAILWAY   COMPANY  v.   *550 

CROSLAND. 

1862.    November  20.    Before  the  Lords  Justices. 

In  1835,  the  L.  Railway  Co.,  constituted  under  an  Act  which  excepted  mines 
from  land  purchased,  and  allowed  the  land-owners  to  work  them,  provided 
they  did  no  damage  to  the  railway,  bought  land  for  their  railway.  In  1886, 
the  Y.  Railway  Co.  was  constituted  under  an  Act  containing  provisions  as  to 
mines  similar  to  those  of  the  Railways  Clauses  Act.  Afterwards  the  Y. 
Company  purchased  the  L.  Railway  under  the  powers  of  an  Act  of  1844, 
which  provided,  by  sect  4,  that  on  completion  of  the  purchase,  the  L.  Rail- 
way Act  should  be  repealed,  provided  that  the  repeal  shouldjnot  affect  any 
thing  done  under  the  Act,  but  that  all  acts  done  under  it  should  remain  as 
valid  as  if  there  had  been  no  repeal.  The  9th  section  provided,  that  all  the 
provisions  of  the  Y.  Railway  Act,  so  far  as  they  were  not  repealed,  altered 
or  otherwise  provided  for  by  the  Act  of  1844,  or  by^any  statute,  should 
apply  to  the  L.  Railwav. 

Hddt  affirming  the  decision  of  Vice-chancellor  Wood,  that  the  provisions  as  to 
mines  in  the  Y.  Railway  Act  were  not,  by  the  Act  of  1844,  made  applicable 
to  the  L.  Railway,  so  as  to  give  the  owners  of  the  mines  under  the  lands 
purchased  by  the  L.  Co.  a  right  to  work  them  to  the  injury  of  the  railway  if 


(a)  16  Moo.  P.  C.  C.  809. 
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the  Y.  Railway  Co.  did  not  choose  to  purchase  them,  but  that  the  unqualified 
right  to  support,  which  was  incident  to  the  grant  of  the  lands  for  the  purposes 
of  the  railway,  remained  unaffected.^ 

This  was  an  appeal  by  the  defendant  from  the  whole  of  a  decree 
of  Vice-Chancellor  Wood. 

The  Leeds  and  Selby  Railway  Company  was  Incorporated  in 
1830  by  an  Act  11  Geo.  4,  c.  59,  the  80th  section  of  which  was  as 
follows :  — 

• 

'^  That  nothing  in  this  Act  contained  shall  extend  to  give  to  the 
said  company  any  mines  or  any  coals,  stone,  slate  or  other  min- 
erals under  any  land  purchased  by  the  said  company  under  the 
provisions  of  this  Act,  except  only  so  much  of  such  coals,  stone, 
slate,  or  minerals  as  may  be  necessary  to  be  dug  or  carried  away 
or  used  for  the  purposes  of  this  Act ;  but  all  such  mines,  coals, 
stone,  slate  or  minerals  shall  be  deemed  to  be  excepted  out  of  the 
purchase  of  such  land,  and  may  be  worked  by  the  respectiye 
owners  or  lessees  thereof  under  the  said  lands,  or  the  railway  or 
other  works  of  the  said  company,  as  if  this  Act  had  not  passed,  so 

that  no  damage  or  obstruction  be  thereby  done  or  occur  to 
*  551    or  in  such  railway  or  *  works :  Provided  nevertheless,  that 

in  case  any  damage  or  obstruction  shall  be  so  done  or  occur 
to  or  in  such  railway  or  works,  that  the  same  shall  be  forthwith 
repaired  or  removed  (as  the  case  may  be)  by  and  at  the  expense 
of  the  respective  owners  or  lessees  of  such  mines,  coals,  stone, 
slate  or  minerals  as  aforesaid ;  and  if  the  same  shall  not  be  forth- 
with done  it  shall  be  lawful  for  the  said  company  to  repair  such 
damage  or  remove  such  obstruction,  and  to  recover  the  expenses 
attending  the  same  in  case  of  refusal  or  neglect  to  pay  the  same 
within  fourteen  days  after  demand  thereof  by  distress  and  sale  of 
the  goods  and  chattels  of  such  respective  owners  or  lessees,  or  by 
action  of  debt  or  on  the  case  in  any  of  his  Majesty's  Courts  of 
Record  at  Westminster." 

On  30th  March,  1838,  Henry  Hall  and  Grace  his  wife  granted 
to  the  Leeds  and  Selby  Railway  Company,  their  successors  and 
assigns,  certain  land,  and  also  '^  the  right  and  privilege  of  making 
and  for  ever  hereafter  maintaining  an  arched  tunnel  or  excavation 

1  See  Kerr  Inj.  369,  870. 
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through  and  under  "  certain  other  lands  of  the  grantors.  The  pur- 
chase-money was  1900Z. 

On  81st  August,  1835,  a  body  of  charitable  trustees  in  Leeds 
granted  to  the  company  in  similar  terms  the  right  to  make  and 
maintain  a  tunnel  under  certain  lands  of  theirs ;  the  consideration 
being  221. 

On  29th  September,  1835,  John  Demby  granted  to  the  company 
in  similar  terms  the  right  to  make  and  maintain  a  tunnel  through 
certain  land  of  his ;  the  consideration  being  88Z. 

By  5  A  6  Will.  4,  c.  57,  certain  further  powers  were  given  to 
the  company,  which  need  not  be  mentioned. 

*  The  railway  was  made  and  the  tunnel  completed  under  *  552 
the  above  grants,  and  the  line  was  opened. 

In  1836  the  Act  6  Will.  4,  c.  81,  was  passed,  incorporating 
the  York  and  North  Midland  Railway  Company.  The  51st  and 
52d  sections  of  this  Act  were  as  follows:  — 

*^  51.  That  nothing  in  this  Act  contained  shall  extend  to  give  to 
the  company  any  coal,  ironstone,  limestone,  stone,  slate,  clay  or 
other  mines  or  minerals  under  any  land  purchased  by  the  said 
company  under  the  provisions  of  this  Act,  except  only  so  much  of 
such  coal,  ironstone,  limestone,  stone,  slate,  clay  or  other  mines 
and  minerals  as  may  be  necessary  to  be  dug  or  carried  away  or 
used  for  the  purposes  of  this  Act,  or  as  may  be  found  not  deeper 
than  the  line  of  the  section  hereinbefore  mentioned  and  referred 
to  (unless  the  said  mines  shall  have  been  expressly  purchased  and 
conveyed  by  the  owner  thereof  to  the  said  company)  ;  but  all  such 
coal,  ironstone,  limestone,  stone,  slate,  clay  or  other  mines  and  min- 
erals not  necessary  to  be  so  dug,  carried  away  or  used  as  aforesaid 
shall  (unless  the  contrary  be  expressed)  be  deemed  to  be  excepted 
out  of  the  purchase  and  conveyance  of  such  lands,  and  may,  sub- 
ject to  the  restrictions  hereinafter  contained  for  the  purchase 
thereof  by  the  said  company,  be  worked  by  the  respective  owners 
or  lessees  thereof  under  the  said  lands  or  the  railway  or  other 
works  of  the  said  company  as  if  this  Act  had  not  been  passed ;  pro- 
vided that  in  the  working  of  such  mines  or  minerals  no  damage  be 
wilfully  done  to  the  said  railway  or  works,  and  that  the  said  mines 
and  minerals  be  not  worked  in  an  improper  manner. 

*^  52.  That  when  and  so  often  as  the  proprietor  or  lessee  or  ten- 
ant of  any  mines  of  coal,  ironstone,  limestone,  stone,  slate,  clay 
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*  558    or  other  mines  or  minerals  lying  *  under  the  said  rail- 

way and  works,  or  any  of  them,  or  within  the  distance  of 
forty  yards  from  such  railway  or  works  respectively,  shall  be  desir- 
ous of  working  the  same,  then  and  in  every  such  case  such  propri- 
etor, lessee  or  tenant  shall  give  notice  in  writing  to  the  said 
company  under  his  hand  of  such  intention  at  least  twenty-one  days 
before  he  shall  begin  to  work  such  mines,  and  upon  the  receipt  of 
such  notice  it  shall  be  lawful  for  the  said  company  to  inspect  such 
mines  or  cause  the  same  to  be  inspected,  and  to  contract  and  agree 
with  any  such  proprietor,  lessee,  or  tenant  for  the  purchase  of, 
and  to  purchase  any  such  mines  or  minerals,  or  any  part  thereof, 
the  getting  and  working  of  which  may  appear  to  the  said  company 
likely  to  prejudice  or  damage  the  said  railway  or  other  works,  and 
in  case  the  said  company  and  such  proprietor,  lessee  or  tenant  do 
not  agree  as  to  the  amount  or  value  of  such  mines  or  minerals,  the 
same  shall  be  ascertained  and  settled  by  the  verdict  of  a  jury  as  is 
hereinbefore  directed  with  respect  to  the  lands  which  shall  or  may 
be  taken  for  the  pui-poses  of  this  Act :  Provided,  nevertheless,  that 
in  case  the  said  company  do  not  before  the  expiration  of  such 
twenty-one  days  declare  their  desire  to  purchase  the  said  mines, 
and  do  not  treat  with  such  proprietor,  lessee,  or  tenant  for  the 
same,  then  it  shall  be  lawful  for  the  proprietor,  lessee,  or  tenant 
of  such  mines,  and  he  is  hereby  authorized  to  work  and  get  such 
part  of  the  said  mines  as  lie  under  the  said  railway  and  works  or 
within  the  distance  aforesaid,  without  being  liable  to  the  said  com- 
pany for  any  damage  that  may  be  done  thiereby,  unless  such  dam- 
age be  wilfully  done  or  be  caused  by  the  working  of  the  said  mines 
in  an  improper  manner." 

Two  other  Acts,  7  Will.  4  &  1  Vict.  c.  68,  and  4  A  6  Vict.  c.  7, 
were  passed  relating  to  this  railway,  on  which  Acts  nothing 
turned. 

♦  544       *  By  the  Act  7  Vict.  c.  21,  passed  in  1844,  the  York  and 

North  Midland  Railway  Company  was  empowered  to  pur- 
chase and  the  Leeds  and  Selby  Railway  Company  to  sell  the  Leeds 
and  Selby  Railway.  The  sections  of  this  Act,  which  were  referred 
to  in  argument  as  bearing  on  the  question  in  this  cause,  were  the 
following :  — 

Sect.  4  provided  that  immediately  on  payment  of  the  purchase- 
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money,  and  on  publication  of  such  notice  as  therein  mentioned  the 
Acts  11  Geo.  4,  c.  59,  and  6  A  6  Will.  4,  c.  57,  "  shall  be  and  the 
same  are  hereby  repealed  (save  and  except  as  to  the  Acts,  matters 
and  things  hereinafter  to  be  made  or  done  by  the  directors  of  the 
same  company) :  Provided  always,  that  the  repeal  of  the  said  Acts 
of  11  Geo.  4  and  5  &  6  Will.  4,  shall  not  annul  or  in  anywise  prej- 
udice or  affect  any  purchase,  sale,  conveyance,  grant,  security,  act, 
matter,  or  thing  whatsoever  theretofore  made,  done,  executed,  com- 
menced, or  instituted  under  or  by  virtue  or  in  pursuance  of  the 
said  recited  Acts  so  repealed  or  either  of  them ;  but  that  all  such 
purchases,  sales,  conveyances,  grants,  securities,  acts,  matters,  and 
things  shall  be  and  remain  as  good,  valid  and  effectual  to  all  intents 
and  purposes  whatsoever  as  if  the  same  recited  Acts  had  not  been 
repealed." 

^^5.  That  nothing  herein  contained  shall  extend  or  be  deemed 
or  construed  to  extend  in  any  way  to  defeat,  affect  or  prejudice  any 
rights,  liberties,  powers,  easements,  accommodations,  or  exemp- 
tions or  any  of  them,  which  under  or  by  virtue  of  the  said  recited 
ActB  of  11  Geo.  4  and  5  &  6  Will.  4,  or  either  of  them,  are  granted, 
contained  or  reserved  to  or  for  the  benefit  of  persons  or  corpora- 
tions whose  estates,  properties,  or  interests  are,  have  been  or  may 
be  in  anywise  affected  in  or  by  the  making  or  maintaining  or 
otherwise  on  account  of  the  railway  and  works  by  the  same 
Acts  *  respectively  authorized  to  be  made  and  maintained,  *  555 
or  to  which  any  such  persons  and  corporations  respectively 
are  or  may  be  otherwise  entitled  under  or  by  virtue  of  the  said 
last-mentioned  Acts  or  either  of  them;  but  all  such  rights,  liberties, 
privileges,  powers,  easements,  accommodationei,  and  exemptions, 
shall  be  and  they  are  hereby  declared  to  be  as  valid  and  effectual 
as  if  the  said  Acts  were  not  repealed."  And  the  section  went  on 
to  enact  that  such  persons  and  corporations  should  have  the  same 
remedies  against  the  York  and  North  Midland  Railway  Company 
as  they  would  have  had  against  the  Leeds  and  Selby  Railway 
Company. 

Sect.  7  provided  that  contracts  with  the  Leeds  and  Selby  Rail- 
way Company  might  be  enforced  by  and  against  the  York  and 
North  Midland  Railway  Company. 

"  9.  From  and  after  the  payment  of  the  said  purchase-money 
and  such  notice  thereof  as  aforesaid  all  and  singular  the  powers 
and  provisions,  clauses,  matters,  and  things  in  the  said  recited 
VOL.  IV.  28  [  433  ] 
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Acts  of  6  Will.  4  and  1  &  4  Yict.  or  in  any  of  them  contained 
shall,  so  far  as  they  are  not  repealed,  altered,  varied,  or  otherwise 
provided  for  by  this  Act  or  by  any  statute,  extend  to  this  Act  and 
to  the  objects  and  purposes  thereof  and  to  the  said  Leeds  and 
Selby  Railway,  and  the  works,  conveniences,  lands,  tenements, 
and  hereditaments  so  agreed  to  be  purchased  by  the  said  York 
and  North  Midland  Railway  Company,  when  the  same  shall  have 
so  as  aforesaid  become  vested  in  the  said  last-mentioned  company, 
to  all  intents  and  purposes  as  if  the  same  railway  and  works,  con- 
veniences, lands,  tenements,  and  hereditaments  had  in  and  by  the 
said  Acts  of  6  Will.  4  and  1  &  4  Vict,  been  vested  in  and  made 
part  of  the  undertaking  of  the  said  York  and  North  Midland  Rail- 
way Company,  and  as  if  the  enactments,  powers,  provisions, 
*  556  *  clauses,  matters,  and  things  in  the  same  Acts  or  any  or 
either  of  them  contained  had  been  in  and  by  the  said  last- 
mentioned  Acts  expressly  enacted  in  reference  to  the. said  Leeds 
and  Selby  Railway  and  the  works,  conveniences,  lands,  tenements, 
and  hereditaments  of  or  belonging  thereto  or  connected  or  used 
therewith,  and  so  agreed  to  be  purchased  as  aforesaid,  as  well  as 
to  the  said  York  and  North  Midland  Railway  ;  and  also  as  if  the 
same  powers,  provisions,  clauses,  matters,  and  things  were  ex- 
pressly repeated  in  this  present  Act  with  reference  to  the  objects 
and  purposes  thereof." 

The  purchase  under  the  last-mentioned  Act  was  completed ;  and 
by  a  later  Act  the  York  and  North  Midland  Railway  Company 
and  another  company  were  consolidated  into  a  new  company  called 
the  North-Eastern  Railway  Company.  It  was  admitted  on  both 
sides  that  this  Act  had  no  other  effect  than  putting  the  North- 
Eastern  Railway  Company  into  the  same  position,  as  regards  the 
question  in  this  suit,  as  the  York  and  North  Midland  Railway 
Company  would  have  been  in  if  the  Act  had  not  passed. 

The  20th  paragraph  of  the  bill  alleged,  and  the  statement  was 
not  disputed,  that  the  vendors  to  the  company  in  1835  were  owners 
in  fee  of  the  mines  under  the  lands  to  which  the  grants  extended, 
and  of  the  mines  under  the  lands  for  forty  yards  on  each  side  of 
the  railway,  and  that  the  defendant  derived  title  to  the  mines  under 
those  vendors. 

On  20th  January,  1862,  the  defendant  gave  written  notice  to 
the  plaintiffs  that  he  was  desirous  of  working  the  coal  and  iron- 
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stone  under  and  forty  yards  on  each  side  of  the  railway ; 
and  his  solicitors  in  reply  to  a  *  letter  from  the  plaintiflFs*  *  667 
solicitors,  stated  that  the  notice  was  given  under  6  Will.  4, 
c.  81,  in  order  to  give  the  company  the  option  to  purchase  the 
minerals.  The  minerals  lying  within  forty  yards  on  each  side  the 
railway  along  the  length  comprised  in  the  above-mentioned  grants 
were  now  estimated  as  being  of  the  value  of  nearly  10,000Z.,  almost 
five  times  the  purchase-money  which  had  been  paid  by  the  com- 
pany in  1836.  The  company  then  filed  their  bill  for  an  injunction 
to  restrain  the  defendant  from  working  the  minerals  so  as  to 
endanger  the  railway  and  works.  Yioe-Ghancellor  Wood  made  a 
decree  restraining  the  defendant  from  working  the  minerals  men- 
tioned in  his  notice  of  20th  January,  1862,  or  any  other  minerals 
to  the  support  of  which  the  plaintifis  were  entitled  under  their 
contracts  in  the  bill  mentioned,  in  such  manner  as  to  occasion  any 
damage  or  obstruction  to  the  railway  or  works  of  the  plaintiffs ; 
and  the  defendant  was  ordered  to  pay  the  costs  of  the  suit. 
The  defendant  appealed  from  this  decree. 


Sir  H.  M.  Cairn8,  Mr.  Hohhouse^  and  Mr.  Williamson^  for  the 
plaintiffs,  in  support  of  the  decree.  —  Before  the  passing  of  the 
Act  of  1844  the  Leeds  and  Selby  Railway  Company  had  an  unqual- 
ified right  to  support  by  the  minerals.  Rex  v.  Leeds  and  Selby 
Railway  Company^  (a)  Caledonian  Railway  Company  v.  Sproty  (J>) 
Caledonian  Railway  Company  v.  Lord  Belhaven,  (^)  North-East- 
ern Railway  Company  v.  Elliott,  (jt)  That  Act  saves  our  rights. 
Suppose  sections  61,  62  of  the  Act  of  1836  imported,  they 
do  not  apply ;  *  for  they  relate  in  terms  only  to  lands  pur-  ♦  668 
chased  under  that  Act,  which  this  was  not.  The  defendant 
relies  on  section  9  of  the  Act  of  1844  ;  but  it  never  can  have  been 
intended  by  that  Act  to  give  such  a  benefit  as  is  now  claimed  by 
the  defendant  to  land-owners  who  had  already  sold  their  land ; 
and  the  saving  clause,  ^^  so  far  as  they  are  not  otherwise  provided 
for  by  this  Act  or  any  statute,"  saves  our  right,  for  it  is  otherwise 
provided  for  under  section  4. 

Mr.  Amphlett  and  Mr.  Prendergast^  for  the  defendant.  —  We 
admit  that  according  to  the  decided  cases  we  should  have  no 

(a)  8  Ad.  &  £1.  683.         (c)  8  Macq.  66. 

(6)  2  Macq.  449.  (d)  2  De  G.,  F.  &  J.  428;  10  H.  L.  Caa.  888. 
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defence  if  the  case  turned  solely  on  the  Act  of  1830.    In  those 
days  most  railway  Acts  contained  similar  provisions.     The  state 
of  the  law  was  not  advantageous  to  either  party.    The  railway 
company  had  no  power  of  inspection,  and  so  was  liable  to  have 
the  railway  let  down  by  underground  workings  of  which  it  knew 
nothing  till  the  damage  was  done,  and  the  mine-owners  had  either 
to  run  the  risk  of  damaging  the  railway  or  to  let  a  quantity  of 
minerals  remain  ungotten  without  being  paid  for  them.     The  Act 
of  1836  contains  more  just  provisions,  similar  to  those  in  the 
Railways  Clauses  Act.    We  contend  that  there  was  a  deliberate 
intention  in  1844  to  extend  those  provisions  to  the  Leeds  and 
Selby  Railway.     The  Yice-Chancellor  agreed  with  us  that  section  7 
of  the  Act  of  that  year  does  not  make  against  us,  and  the  9th  sec- 
tion clearly  imports  sections  51  and  52  of  the  Act  of  1836,  unless 
the  case  is  otherwise  provided  for  by  statute,  which  we  say  it  is 
not.    The  right  to  support  on  the  ground  that  a  grantor  cannot 
derogate  from  his  grant  is  a  common-law  right,  not  one  given  by 
statute.    The  Vice-Chancellor  th^aught  that  the  4th  section  of  the 
Act  came  within  those  words.     We  contend  that  it  does  not  touch 
the  question,  and  was  only  intended  to  provide  that  what 
*  559    had  been  done  under  the  earlier  Acts  should  *  not  be  inval- 
idated.   In  section  5,  where  the  object  was  to  preserve 
rights  intact,  very  different  language  is  used.    It  is  nowhere  said 
in  the  Act  that  nothing  in  it  shall  affect  any  thing  done  under  the 
Act  of  1830,  but  only  that  the  repeal  of  that  Act  shall  not  do  so. 
The  right  to  support  was  not  given  by  that  Act.     Supposing,  how- 
ever, that  the  Court  is  against  us  on  the  main  point,  the  injunc- 
tion should  be  modified.    The  defendant  has  a  right  to  work  the 
mines  if  he  does  no  damage,  and  he  ought  not  to  be  liable  as  for 
contempt  if  he  in  the  careful  course  of  working  accidentally  dam- 
ages the  railway. 

« 

Mr,  EobhouBe^  in  reply. 

The  Lord  Justice  Knight  Bruce.  —  On  the  supposition  that 
the  20th  paragraph  of  the  bill  states  merely  what  is  accurate  in 
point  of  fact,  it  appears  to  me  that  the  injunction  which  has  been 
granted  is  substantially  right,  though  it  is  not  impossible  that  the 
terms  of  the  order  or  decree  may  be  susceptible  of  improvement. 
The  20th  paragraph  of  the  bill  being  taken  as  correct  in  point  of 
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fact,  and  the  notice  given  by  the  defendant  being  such  as  it  was, 
I  think  that  the  defendant  was  proceeding  in  breach  of  the  con- 
tract express  or  implied  into  which  the  sellers  to  the  company 
entered.  The  land  was  bought  for  the  purpose  of  making  a  rail- 
way; it  could  not  have  been  bought  for  any  other  purpose,  as. 
must  have  been  known  to  the  sellers,  and  it  could  not  be  used  for 
any  other  purpose.  Thus,  according  to  the  common  law  of  the 
land,  the  vendors  could  not  use  any  part  of  their  own  land  so  as 
to  defeat  that  purpose.  It  may  be  that  a  sufficient  price  was  not 
obtained,  that  compensation  for  this  did  not  suggest  itself  to  the 
minds  of  those  concerned,  that  the  vendors  did  not  rightly 
consider  the  state  of  the  law  as  then  understood,  *  and  it  *  560 
may  well  be  that  thus  less  than  the  fair  price  was  obtained 
but  that  cannot  be  attended  to.  It  occurs  to  me  that  there  was 
a  contract  express  or  implied  on  the  part  of  the  vendors  in  breach 
of  which  this  defendant  is  proceeding,  and  I  therefore  think  the 
injunction  substantially  right. 

The  Lord  Justice  Turner.  —  I  am  of  the  same  opinion.  The 
first  argument  on  behalf  of  the  defendant  was,  that  by  force  of 
section  9  of  the  Act  7  Vict.  c.  21,  the  61st  and  52d  sections  of 
the  Act  of  1836  are  imported  into  the  case.  The  words  of  section 
9  are,  that  'the  provisions  of  the  Act  of  1836  shall  apply  to  the 
railway  and  works  of  the  Leeds  and  Selby  Company,  "  so  far  as 
they  are  not  repealed,  altered,  saved  or  otherwise  provided  for  by 
this  Act  or  by  any  statute."  It  is  said  that  the  present  case  is 
not  provided  for  by  the  Act  of  1830,  inasmuch  as  the  case  of  the 
plaintiffs  depends  on  a  common-law  right,  and  not  on  a  right  con- 
ferred by  statute.  If  so,  then  section  4  of  the  Act  of  1844  comes 
into  operation ;  and  by  that  section,  as  I  understand  it,  nothing  done 
under  the  former  Acts  is  to  be  undone  or  prejudiced  or  affected  by 
this  Act.  Now  I  cannot  say  that  the  contract  under  that  Act 
would  not  be  prejudiced  or  affected  by  bringing  in  the  Act  of  1836 
upon  it,  for  the  company  would  thus  be  compelled  to  purchase  a 
right  to  support  which  they  had  already  acquired  under  the  Act  of 
1830.  We  shall  be  ready  to  hear  any  argument  as  to  the  terms 
in  which  the  injunction  ought  to  be  expressed,  but  as  at  present 
advised  I  do  not  see  that  the  order  requires  alteration. 

Note.  —  No  variation  was  ultimately  made  in  the  terms  of  the  decree. 
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*561  *  GLOVER  v.  DAUBNEY. 

1862.    December  18.    Before  the  Lords  Justices. 

Leave  refused  to  a  defendant  to  adduce  fresli  evidence  on  the  hearing  of  an 
appeal  for  the  purpose  of  proving  admissions  made  by  the  plaintiff  in  con- 
versation.^ 

This  was  an  application  by  the  defendant  Daubney  that  h6 
might  be  at  liberty  to  read  on  the  hearing  of  an  appeal  certain 
affidavits  made  since  the  decree  and  for  the  purpose  of  the  appeal. 

The  plaintiff,  in  1858,  mortgaged  certain  property  to  the  defend- 
ant Daubney  to  secure  150Z.  Tlie  mortgage  contained  a  power  of 
sale  on  default  being  made  in  payment  of  the  principal  or  interest 
or  any  part  thereof  at  the  time  appointed  for  payment,  which  was 
the  6th  of  March,  1859.  Daubney  covenanted  that  he  would  not 
exercise  the  power  of  sale  without  giving  three  calendar  months' 
previous  notice  in  writing  to  the  plaintiff,  his  executors,  adminis- 
trators or  assigns,  or  leaving  the  same  at  his  or  their  usual  or  last 
known  place  of  abode  in  England. 

Default  was  made  in  payment,  and  Daubney  entered  into  posses- 
sion of  the  mortgaged  premises,  and  on  the  8th  of  October,  1861, 
entered  into  a  contract  to  sell  the  property  to  the  defendant  Brown 
for  250Z.  The  plaintiff,  on  81st  December,  1861,  filed  his  bill  to 
set  aside  the  sale  and  redeem  the  mortgaged  property,  on  the 
ground  that  no  notice  had  been  given  and  that  the  sale  was  at  an 
undervalue.  The  defendant  Daubney  set  up  the  case  that,  apart 
from  the  power  of  sale,  the  plaintiff  had  authorized  him,  as  his 
agent,  to  sell  the  property  for  250Z.,  the  price  at  which  he  had 
sold  it. 

The  Master  of  the  Rolls  considered  this  authority  not  proved, 

and  in  July,  1862,  made    a  decree    in  the    plaintiff's 

*562    *  favour,  ordering    the    defendant    Daubney  to  pay  the 

costs  up  to  the  hearing.    The  defendant  Daubney  appealed, 

but  the  appeal  had  not  yet  come  on  to  be  heard. 

^  See  Scales  v.  Nichols,  2  Yerger,  140 ;  Dale  9.  Roosevelt,  6  John.  Cb.  255 ; 
Scribner  v.  Williams,  1  Paige,  550 ;  Mitchell  o.  Lenox,  14  Wend.  662 ;  Wendell 
V,  Lewis,  6  Paige,  238 ;  Case  v.  Towle,  8  Paige,  479 ;  Jenkins  v.  Eldredge,  S 
Story,  299 ;  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1485,  1486. 
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The  appellant,  by  his  present  motion,  asked  for  leave  to  read  at 
the  hearing  of  the  a]5peal  three  affidavits  made  since  the  decree 
by  John  Dent,  Nathan  Chapman,  and  Robert  Lincoln  respectively. 
Dent  had  given  evidence  for  the  appellant,  which  had  been  used 
at  the  hearing. 

The  substance  of  Dent's  affidavit  was  a  statement  of  what 
passed  in  two  conversations  between  him  and  the  plaintiff  in  the 
autumn  of  1861.  The  plaintiff,  he  deposed,  had  admitted  in  these 
conversations  his  having  given  Daubney  authority  to  sell  for  2502., 
and  had  stated  that  as  he  had  not  given  such  authority  in  writing 
he  was  not  bound  by  it  or  by  the  contract  into  which  Daubney 
had  entered  on  the  faith  of  it,  and  that  he  would  get  more  for  the 
property  if  he  could,  and  asked  the  deponent  to  make  him  an  offer 
for  it.  The  deponent  further  stated,  that  having  quarrelled  with 
the  plaintiff  he  thought  that  his  communicating  to  the  appellant 
what  had  passed  at  these  interviews  would  only  be  attributed  to 
spite,  and  that  he  had  therefore  abstained  from  mentioning  them, 
but  finding  that  the  decision  had  gone  upon  the  ground  of  the 
plaintiff  not  having  given  Daubney  any  authority  at  all  to  sell,  he 
felt  that  he  had,  by  withholding  the  information,  contributed  to 
injustice  being  done. 

Chapman's  affidavit  was  to  the  effect  that  Dent  had  mentioned 
to  him  the  substance  of  the  above  conversations  with  the  plaintiff 
about  the  times  at  which  they  were  alleged  to  have  taken  place. 
Lincoln's  affidavit  was  to  a  similar  effect. 

*The   application   was   supported  by  affidavits  of  the    *663 
appellant  and  his  clerk  to  the  effect  that  they  had  not  been 
informed  of  these  conversations  till  after  the  decree. 

Mr.  Baggallatf  and  Mr.  Elderton^  for  the  motion. 

Mr.  Selwyn  and  Mr.  Bovillj  for  the  plaintiff. 

The  Lord  Justice  Knight  Bruce.  —  At  the  close  of  the 
opening  I  stated  my  opinion  to  be  that  the  only  question  was, 
whether  this  motion  should  be  refused  or  ordered  to  stand  over^till 
the  hearing.  If  it  deserves  no  worse  name  than  frivolous,  it 
deserves  no  better,  and  must  be  disposed  of  now  by  being  refused 
with  costs. 
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The  Lord  Justice  Turner. —  I  entirely  agree.  After  what  was 
said  by  Lord  Eldon  in  Williams  v.  Butcher^  X«)  I  <io  not  say  that 
in  no  case  will  the  Court  allow  fresh  evidence  to  be  read  on  the 
hearing  of  an  appeal.^  But  in  the  case  before  Lord  Eldon  the 
evidence  was  documentary  evidence,  which  could  not  be  got  up  for 
the  occasion.^  If  we  were  to  grant  this  application,  in  no  case 
would  there  be  any  necessity  to  file  a  bill  of  review  on  the  ground 
of  the  discovery  of  new  evidence.^  If  such  a  thing  can  be  done  at 
all,  it  cannot  be  done  in  the  present  case,  for  it  is  proposed  to 
adduce  the  evidence  of  persons  who  have  been  witnesses  in  the' 
cause,  and  now  come  forward  to  tell  a  story  meeting  the  view  of 
the  case  which  was  taken  by  the  Master  of  the  Bolls. 


*  564  •  WELDON  v.  HOYLAND. 

1862.    March  15.    Before  the  Lord  Chancellor  Lord  Westburt. 

Under  a  bequest  to  a  daughter  for  life,  and  afler  her  death  to  her  children ;  but 
if  she  died  without  issue,  then  to  her  two  sisters  if  then  living ;  but  if  either 
sister  should  be  then  dead,  the  testator  gave  her  share  to  her  issue  equally  to 
be  divided  among  them.  Held,  that  under  the  last  bequest  children,  grand- 
children, and  remoter  issue  took  per  capita.* 

This  was  a  petition  which  came  on  to  be  heard  before  the  Lord 
Chancellor  in  the  first  instance. 

Robert  Mirfin,  by  his  will  dated  the  28  August,  1794,  bequeathed 
as  follows :  — 

"  I  also  give  and  bequeath  to  my  daughter  Grace  Mirfin  the  inter- 
est of  6002.  for  her  own  use  during  the  term  of  her  natural  life ;  and 
if  my  said  daughter  Grace  Mirfin  happen  to  marry  and  have  issue, 

(a)  2Ru8s.91. 

^  See  Whitworth  v.  Whyddon,  2  Mac  &  G.  52,  56,  note  (1) ;  2  Dan.  Ch. 
Fr.  (4th  Am.  ed.)  1485,  1486,  and  notes. 

'  See  Studwell  v.  Palmer,  5  Paige,  166;  Lovell  v.  Hicks,  1  Irish  £q.  480; 
Jenkins  v.  Eldredge,  3  Story,  299 ;  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1486. 

*  See  Scales  v.  Nichols,  2  Yerger,  140. 

«  See  2  Jannan  Wills  (3d  Eng.  ed.),  89-94. 
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then  at  the  decease  of  my  said  daughter  Grace  I  give  and  bequeath 
the  above  mentioned  sum  of  600Z.  to  the  child,  if  only  one,  born  of 
the  body  of  my  said  daughter  Grace  Mirfin,  and  if  more  than  one, 
then  I  give  the  said  sum  of  600?.  to  all  the  children  born  of  the 
body  of  my  said  daughter  Grace,  equally  to  be  divided  among  them, 
share  and  share  alike ;  but  if  my  said  daughter  Grace  Mirfin 
happen  to  die  without  issue,  then  and  in  such  case,  at  the  decease  of 
my  said  daughter  Grace,  I  give  and  bequeath  the  said  sum  of  600/. 
to  my  two  daughters  Susannah  and  Elizabeth  above  mentioned, 
e*qually  to  be  divided  between  them,  share  and  share  alike,  if  then 
living.  But  if  either  of  my  said  daughters  Susannah  and  Eliza- 
beth should  be  then  dead,  then  I  give  and  bequeath  the  share  of 
my  daughter  so  dying  to  her  issue,  equally  to  be  divided  among 
them,  if  more  than  one." 

Grace  Mirfin  survived  the  testator  and  married,  but  died  in  1860 
without  ever  having  any  children. 

*  Tlie  testator's  daughter  Susannah  also  survived  him,    *  565 
but  died  in  the  lifetime  of  his  daughter  Grace,  leaving  two 
children  only,  who  were  still  living  and  had  several  children 
living. 

.  The  testator's  daughter  Elizabeth  also  survived  him,  and  died  in 
the  lifetime  of  his  daughter  Grace,  leaving  two  daughters,  her 
only  children,  who  were  still  living  and  of  whom  the  petitioner 
Ann  Moore  was  one. 

The  legacy  had  been  carried  to  a  separate  account,  and  the 
question  was  whether  the  share  of  it  bequeathed  in  favour  of  the 
daughter  Elizabeth  was  divisible  only  between  the  petitioner  Ann 
Moore  and  her  sister,  or  whether  Elizabeth's  children,  grand- 
children and  great-grandchildren  living  at  the  death  of  Grace  were 
entitled  to  participate  in  the  legacy. 

Mr.  Graham  Sastinffs^  in  support  of  the  petition,  cited  Rack- 
straw  V.  Fife,  (a)  and  Mobinson  v.  Sykes,  (6) 

Mr.  Bauneyj  for  the  grandchildren  and  great-grandchildren  of 
Elizabeth. 

Mr.  Bagshawe^  for  other  parties. 

(a)  1  Sim.  &  Stu.  604.  .  (&)  23  Beav.  40. 

[441] 


*  565  OASES  IN  GHANCEBT. 

Thb  Lord  Chancellor.  —  I  think  that  the  gift  over  on  the 
death  of  the  testator's  daughter  Grace  was  not  confined  to  the 
children  only  of  the  testator's  daughters  Susannah  and  Elizabeth. 

The  word  ^'  issue  "  cannot  be  construed  here  in  so  limited  a 
*  566    manner.   Tliere  is  no  doubt  that  the  word  in  one  sense  *  may 

be  taken  to  mean  "  children,"  but  taken  in  its  ordinary 
meaning  it  embraces  all  the  descendants  or  remoter  issue.  The 
order  will  declare  that  all  the  children,  grandchildren,  and  other 
issue  of  Elizabeth  and  Susannah  living  at  the  death  of  Grace 
Mirfin  are  entitled  as  tenants  in  common  p&r  eapita. 


In  the  Matter  of  The  AGRICULTURAL  CATTLE  INSURANCE 

COMPANY. 

BROTHERHOOD'S  CASE. 

1862.    July  3,  12,  14,  31.    Before  the  Lords  Justices. 

A  shareholder  had  retired  from  a  company  in  pursuance  of  an  invalid  arrange- 
ment for  the  forfeiture  of  shares,  which  had  been  proposed  to  the  share- 
holders generally  by  circular.  Twelve  years  afterwards  the  company  was 
ordered  to  be  wound  up.  The  shareholder's  name  had  never  during  the 
interval  been  upon  the  register,  nor  had  any  payment  been  made  to  him  in 
respect  of  the  dividends  which  had  been  paid  to  continuing  shareholders,  and 
some  of  his  shares  had  actually  been  allotted  to  other  persons  who  were 
registered  in  respect  of  them  and  received  the  dividends.  It  did  not  appear 
that  any  debt  existed  at  the  date  of  the  winding-up  order,  which  had  been 
contracted  before  the  shareholder's  retirement.  HM,  that  it  was  too  late  to 
question  the  regularity  of  the  forfeiture,  and  that  the  retired  shareholder  was 
not  a  contributory. 

This  was  the  appeal  of  the  official  manager  of  the  above  com- 
pany from  the  decision  of  the  Master  of  the  Rolls,  dated  the  16th 
June,  1862,  that  the  name  of  the  respondent  ought  not  to  be 
inserted  in  the  list  of  contributories. 

The  company  was  completely  registered  in  the  year  1845,  and 
the  182d  section  of  its  deed  of  settlement  provided  as  follows :  — 

"  That  it  shall  be  lawful  for  the  board  of  directors  for  the  time 
being  for  and  on  behalf  of  the  company,  to  sell,  at  such  price  or 
prices  and  upon  such  terms  as  they  shi^l  think  proper,  all  or  any 
[442] 


bbothebhood's  case.  ^  566 

of  the  shares  which  shall  from  time  to  time  be  forfeited  to  the 
board  under  the  provisions  of  these  presents  contained  to  any 
person  or  persons  who  shall  be  approved  of  by  the  board  as  fit  to 
become  a  shareholder  or  shareholders  in  respect  thereof, 
and  either  with  or  without  the  dividends  *  which  may  have  *  567 
been  declared  in  respect  of  such  shares  in  the  interval 
between  the  forfeiture  and  the  purchase  and  the  sale  thereof: 
Provided  always,  that  when  any  one  or  more  share  or  shares  shall 
have  been  forfeited  for  non-payment  of  any  call,  within  the  time 
hereinbefore  limited  for  the  payment  thereof,  the  board  of  direc- 
tors shall  not  sell  nor  direct  to  be  sold  any  more  of  such  shares 
than  shall  be  sufficient,  as  near  as  may  be,  to  pay  the  amount  of 
the  sum  payable  by  the  shareholder  for  the  time  being  in  respect 
of  such  shares  and  legal  interest  thereupon ;  and  the  expenses 
attending  such  sale  and  all  shares  which  shall  remain  unsold  shall 
again  revert  to  and  become  the  property  of  the  person  or  persons 
to  whom  the  same  shall  have  belonged  immediately  upon  such  for- 
feiture as  aforesaid  in  the  same  manner  as  if  such  call  had  been 
duly  and  regularly  paid." 

The  respondent  executed  the  deed  in  respect  of  100  shares  on 
the  25th  October,  1845,  and  in  respect  of  100  more  on  the  15th 
November  following:  he  paid  for  them  200Z.  to  the  company. 
On  the  Ist  February,  1848,  a  call  of  1/.  per  share  was  made  upon 
all  the  shareholders,  payable  by  two  instalments  of  lOs.  each  on 
the  1st  March  and  the  Ist  May  in  the  same  year.  On  the  8d 
August,  1848,  a  further  call  was  made  of  IZ.  per  share,  payable  on 
the  3d  September.  These  calls  were  paid  by  the  respondent.  On 
November  2d,  1848,  it  was  proposed  at  a  special  general  meeting 
of  the  company  that  a  call  of  8/.  per  share  should  be  made,  and 
that  those  of  the  shareholders  who  were  desirous  of  retiring  should 
pay  part  of  such  call,  and  that  the  shares  held  by  them  respec- 
tively should  be  declared  forfeited  for  the  non-payment  of  the 
residue  of  the  call ;  and  a  resolution  was  passed  that  the  meeting 
should  be  adjourned  till  the  18th  November,  and  that  in  the 
mean  time  all  legal  proceedings  against  the  shareholders 
on  the  part  of  the  *  company  should  be  suspended,  and  *568 
that  notice  should  be  given  to  all  the  shareholders  of  the 
proposed  resolution.  The  following  circular  letter  was  thereupon 
sent  to  the  shareholders  by  the  secretary :  — 
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"  Agricultural  Cattle  Insurance  Company, 
"  November  4th,  1848. 
"  Sir,  —  I  am  instructed  by  the  directors  of  this  company  to 
inform  you,  that  the  enclosed  propositions  were  made  by  a  con- 
siderable body  of  shareholders  at  the  special  general  meeting  held 
yesterday,  and  request  that  you  will  sign  the  accompanying  form, 
should  you  wish  to  retire  from  the  company  upon  the  proposed 
terms.  The  special  general  meeting  has  been  adjourned  to  be 
held  at  the  New  Hall,  Chippenham,  on  Monday  the  13th  instant, 
at  twelve  o'clock  at  noon  precisely ;  and  in  case  you  should  not 
attend  or  return  the  accompanying  form  duly  signed  on  or  before 
that  date,  you  will  be  held  as  declining  to  concur  in  the  proposi- 
tions submitted  to  the  meeting. 

"  Terms  proposed  by  shareholders  who  wish  to  withdraw  from  the 

above  company :  — 

"  All  calls  to  the  present  time  to  be  paid  up. 

^^  That  a  call  of  81,  per  share  be  made  on  the  capital  stock  of 
the  company,  and  that  the  directors  be  empowered  to  forfeit 
shares  of  retiring  shareholders  on  payment  by  them  in  propor- 
tion to  the  number  of  their  shares  as  follows :  Holders  of  shares 
under  100  to  pay  2L  10^.  Od.  per  share,  holders  of  100  shares  and 
under  200  shares  to  pay  22.  per  share,  holders  of  200  shares 
and  under  500  shares  and  upwards  11,  per  share. 

"  That  10«.  only  of  the  above  call  be  paid  by  shareholders 
remaining  in  the  company,  or  a  sum  equivalent  to  that 
*  569  amount  be  provided  as  a  guarantee  fund  for  the  *  security 
of  retiring  shareholders.  That  a  committee  of  retiring 
shareholders  be  appointed  with  the  directors  to  guarantee  the 
funds  received  from  retiring  shareholders  being  paid  in  liquidation 
of  present  liabilities." 

"  Sir,  —  I  beg  to  inform  you  that  I  am  desirous  of  retiring  from 
the  Agricultural  Insurance  Company  on  the  above  terms. 

"  I  am,  sir,  your  obedient  servant, 

«  Signature . 


"  Address . 

«  Date    —  Nov.  1848. 


"  To  the  Secretary  of  the 

"  Cattle  Insurance  Company." 
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The  respondent  received  one  of  these  circulars  with  the  pro- 
posed terms  annexed  to  it,  and  having  signed  tlie  form  returned 
it  with  the  proposed  terms. 

At  the  adjourned  special  meeting  on  the  13th  November,  1848, 
the  following  resolution  was  passed  :  — 

'^  Resolved  that  the  sums  paid  by  retiring  shareholders  shall  be 
paid  into  a  bank  in  the  names  of  the  directors  Mr.  Jones,  Mr. 
Goldney,  and  Mr.  MuUins,  and  that  the  following  agreement 
between  the  retiring  shareholders  and  Mr.  Deere  on  behalf  of  the 
shareholders  continuing  in  the  company,  be  agreed  to  and  con- 
firmed :  — 

"  Agreement. 
"  We  the  undersigned,  being  shareholders  of  the  Agricultural 
Cattle  Insurance  Company,  do  hereby  testify  our  consent  to  a  call 
of  4:1.  per  share  being  made  by  the  directors  of  the  said  company 
in  addition  to  the  first  call  of  11,  per  share  already  made,  and  we 
hereby  severally  agree  to  carry  out  the  proposal  made  at  a 
*  meeting  held  in  London  on  the  2d  November  instant  and  *  570 
hereunto  annexed,  and  to  pay  to  the  directors  of  the  said 
company  within  one  month  from  the  date  thereof  the  amounts  set 
opposite  to  our  respective  names  for  moneys  due  on  the  calls  already 
made  and  for  the  ratable  proportion  of  the  said  call  of  4Z.,  to  be 
made  on  the  faith  and  understanding  that  the  directors  shall,  in 
default  of  our  paying  any  further  or  larger  proportion  of  the  call 
to  be  so  made,  cause  a  forfeiture  of  our  respective  shares,  so  as  to 
effect  a  dissolution  of  partnership  as  regards  ourselves  in  the 
interest  of  the  said  company,  and  making  a  return  under  the  pro- 
visions of  the  Joint-stock  Companies  Act  of  a  list  of  shareholders  of 
the  said  company  exclusive  of  our  names,  so  that  as  regards  any 
future  policies  to  be  granted  of  the  said  company  we  shall  be  in  no 
way  responsible  thereon;  and  on  the  further  faith  and  under- 
standing that  the  directors  shall  enforce  payment  of  the  instalments 
of  11.  108.  Od.  per  share  on  the  said  call  against  all  shareholders 
who  have  not  paid  11.  on  account  of  the  call  to  be  made,  and  10«. 
per  share  on  such  shareholders  who  have  paid  1/.  in  advance  of 
the  call  on  all  parties  not  signing  this  agreement,  the  sums  to 
arise  from  the  instalments  of  11.  10«.  Od.j  and  10«.,  and  from  the 
payments  to  be  made  by  us  the  undersigned,  and  also  all  moneys 
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to  be  raised  from  calls  now  made  or  to  be  made  and  moneys  now 
due  and  owing  to  the  said  company  from  agents  or  others  to  be 
placed  in  the  London  and  Westminster  Bank  to  the  credit  of  the 
directors  and  Gabriel  Ooldney,  A.  Jones  and  R.  MuUins  on  the 
part  of  the  retiring  shareholders,  and  to  be  appropriated  wholly  in 
liquidation  of  the  existing  debts  and  liabilities  of  the  company. 
Of  the  under-mentioned  total  sums,  one  half  to  be  paid*  on^  the 
execution  hereof,  and  the  remaining  half  to  be  paid  within  one 

month  from  the  date  hereof.  And  we  the  undersigned 
*  671    R.  T.  Deere,  J.  G.  Lowe  and  *  J.  Phillips,  three  of  the 

directors,  hereby  consent  and  agree  in  pursuance  of  a  reso- 
lution passed  at  a  meeting  held  on  the  13th  November  by  adjourn- 
ment, to  the  arrangement  hereinbefore  contained ;  and  we  hereby 
consent  and  agree  to  do,  execute,  and  perform  all  matters  and 
things  to  carry  into  effect  the  same,  and  to  take  all  legal  and 
proper  steps  to  enforce  the  unpaid  calls  and  to  impose  on  the 
continuing  shareholders  not  paying  their  calls  a  full  share  of  the 
liabilities  of  the  company. 

"  Dated  the  18th  November,  1848. 

(Signed)        "  R.  T.  Deere,  Chairman. 

"  J.  G.  Lowe. 
«  J.  Phillips." 

This  agreement  was  signed  by  the  respondent  in  respect  of  the 
200  8hai*es  allotted  to  him,  and  by  many  other  shareholders. 

On  the  21st  November,  1848,  the  directors,  in  pursuance  of  the 
agreement,  made  a  call  of  41.  per  share,  payable  on  the  23d  Decem- 
ber, 1848,  and  on  the  same  day  it  was  resolved  that  the  company's 
solicitors  should  stay  all  proceedings  against  shareholders  until 
further  notice. 

On  the  25th  of  November,  1848,  a  circular  was  issued  stating  the 
circumstances  under  which  the  call  of  the  21st  November  was  made. 

The  respondent  had  paid  to  the  company,  upon  the  footing  of  the 

agreement,  in  respect  of  his  shares,  150/.,  on  November  15th,  1848, 

and  150Z.  on  Deceml)er  18th,  1848.    Other  sums  were  similarly 

paid  by  other  shareholders ;  and  with  the  view  of  obviating  the 

effect  of  the  concluding  part  of  the  182d  article  of  the  deed  of 

settlement  (above  set  out),  it  was  arranged  that  before 

*572    *the  shares  were  forfeited  they  should  be  transferred  to 

some  nominee. 
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This  arrangement  was  sanctioned  by  the  following  resolution 
passed  at  a  board  meeting  of  the  directors  held  on  the  19th  Decem- 
ber, 1B48 :  — 

^^  Resolved,  that  the  transfers  be  permitted  on  the  parties  sign- 
ing the  deed  of  indemnity,  or  their  solicitors  undertaking  to  pro- 
cure their  signatures  to  that  deed. " 

The  deed  of  indemnity  referred  to  was  as  follows :  — 

^^  To  all  to  whom  these  presents  shall  come.  We  the  undersigned 
having  executed  certain  deeds  of  transfer  of  the  shares  held  by  us 
in  the  Agricultural  Cattle  Insurance  Company  to  the  several  par- 
ties set  opposite  our  respective  names  in  the  schedule  hereto,  do, 
and  each  and  every  of  us  doth,  so  far  as  regards  our  respective 
transfers,  in  consideration  of  the  directors  of  the  said  company 
agreeing  to  register  such  transfers  and  to  make  a  return  of  the 
same  forthwith  to  the  registrar-general,  pursuant  to  the  provisions 
of  the  Joint-stock  Companies  Act,  covenant,  promise,  and  agree  to 
and  with  the  directors  of  the  company  to  save  harmless  and 
indemnified  the  said  directors  and  also  the  company  against  any 
claim  such  transferees  respectively  may  make  against  the  said 
directors  or  the  said  company  in  respect  of  the  shares  so  transfen^ed 
in  order  to  prevent  a  forfeiture  of  the  same  as  contemplated  by 
certain  minutes  of  arrangement  at  a  meeting  held  on  the  18th  No- 
vember last,  and  after  forfeiture  of  the  shares  respectively  as 
aforesaid  against  any  claims  such  transferees  respectively  may 
have  or  make  against  the  said  company  on  the  ground  of  such 
forfeitures  being  ineffectual  or  inoperative.  Dated  the  22d  Decem- 
ber, 1848." 

The  respondent  executed  a  deed  of  indemnity  in  the 
*  above  form,  and  also  a  transfer  to  one  William  Herman,    *  678 
dated  December  11th,  1848. 

An  entry  of  the  transfer  of  the  respondent's  shares  was  made 
and  registered  in  the  books  of  the  company  on  the  28d  December, 
1848 ;  and  on  the  2d  January,  1849,  William  Herman  was  returned 
as  a  shareholder  to  the  registrar  of  joint-stock  companies  in  the 
place  of  the  respondent* 

Similar  deeds  were  executed  by  other  retiring  shareholders,  and 
it  was  admitted  that  Herman  and  some  others  of  the  transferees 
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were  in  humble  circumstances  and  unable  to  pay  and  did  not  pay 
the  unpaid  portion  of  the  call  of  4Z.  which  had  been  made  on  their 
shares. 

On  the  27th  of  February,  1849,  the  board  of  directors  passed  a  res- 
olution that,  in  consequence  of  the  non-payment  of  calls,  certain 
shares  should  be  forfeited :  among  which  were  950  belonging  to 
William  Herman,  which  comprised  those  transferred  to  him  by  the 
respondent.  A  return  of  the  forfeited  shares  was  made  to  the 
registrar  of  joint-stock  companies. 

The  above  facts  appeared  by  admissions  agreed  upon,  among 
which  were  the  following,  which  were  particularly  referred  to  in 
the  judgment  of  Lord  Justice  Knight  Bruce  :  — 

"  41.  That  no  notice  of  any  matter  relating  to  the  company  was 
sent  to  Mr.  Brotherhood  after  the  22d  December,  1848. 

^^  55.  That  at  a  general  annual  meeting  of  the  company,  held  on 
the  11th  April,  1857,  a  dividend  was  declared  and  paid  of  61.  per 
cent  upon  the  paid-up  capital  of  the  company  for  the  half-year 

ending  the  31st  December,  1856. 
*  674        *  "  56.  That  dividend  was  not  paid  upon  any  of  the  shares 
which  were  transferred  and  forfeited  under  the  arrangement 
of  the  13th  November,  1848. 

"  57.  That  there  was  no  debt  due  from  the  company  to  any 
creditor  who  was  a  creditor  of  the  company  before  the  1st  January, 
1849.*'  Loans  were,  however,  afterwards  contracted  and  the  pro- 
ceeds thereof  applied  in  payment  of  certain  other  debts. 

Mr.  Selwyn  and  Mr.  Bushj  for  the  official  manager,  and  Mr. 
Daniell  and  Mr.  Rogers^  for  the  creditor's  representative,  in  sup- 
port of  the  appeal.  —  There  are  two  questions :  first,  whether  the 
respondent's  secession  was  originally  good;  secondly,  if  not, 
whether  it  has  become  good  by  lapse  of  time.  Upon  the  first 
question,  we  submit  that  the  proposals  for  retirement  were  at 
variance  with  the  constitution  of  the  company.  Moreover  the 
transfer  to  Herman  was  invalid,  the  call  not  being  paid,  (a)  The 
transaction  was  so  completely  vltrd  vires  that  it  cannot  be  sup- 
ported, unless  every  shareholder  can  be  proved  to  have  known  it  and 
assented  to  it.     Lawes^s  Case^  (J)  Morgan^s  Cascj  (c)  BennetCi 

(a)  7  &  S  Vict.  c.  110,  §  64.  (c)   1  Mac.  &  G.  225. 

(&)  1  De  G.,  M.  &  G.  421. 
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Case,  (a)  This  is  not  proved  and  the  transaction  therefore  was  void 
ah  initio.  The  next  question  is,  whether  it  has  been  made  valid 
by  length  of  time.  It  is  said  that  alterations  have  been  made  in 
the  shares  since  the  arrangement  was  entered  into.  But  thei-e  was 
also  a  change  in  the  circumstances  of  the  company  in  Benneti*8 
Case,  (a)  where  new  debts  had  been  contracted.  The  question 
only  arises  where  a  company  is  dissolved  ;  not  as  long  as  business 
is  going  on.  What  could  the  shareholders  have  done  to  manifest 
their  dissent ;  must  they  have  filed  a  bill  ?  And  of  what  kind  ? 
Ctegg  v.  Udmondson^  (J)  was  relied  upon  below,  but  it 
*  turned  on  the  special  circumstances  attending  a  case  *  575 
of  mines.  Of  this  description  of  cases  Clarke  v.  Hart,  (c) 
and  Clements  v.  Sally  (d)  are  more  applicable.  If  the  trans- 
action was  not  originally  valid,  when  did  it  become  so  ?  Roberts 
v.  Tunstall  (e)  was  relied  on  by  the  Master  of  the  Rolls ;  but 
we  are  not  seeking  to  set  aside  the  deed  of  transfer.  It  is 
void  in  itself;  we  stand  on  our  legal  rights  and  position.  The 
respondent  could  not  retire  so  as  to  get  rid  of  his  liability,  except 
by  transfer  or  dissolution.  A  transfer  was  impracticable  while  calls 
were  unpaid,  (^)  North  American  Colonial  Association  of  Ireland  v. 
Bestley.  (K)  The  transfer  here  was  a  mere  contrivance.  In  the 
cases  referred  to  by  the  Master  of  the  Rolls,  legal  transfers  were 
set  aside  on  equitable  grounds.  This  remark  applies  to  Roberts 
V.  Tunstall^  (e)  Q-regory  v.  Ghegoryy  (i)  Champion  v.  Rigby^  (k) 
Shortridge  v.  Bosanquet,  (J)  There  is  a  wide  distinction  between 
cases  in  which  the  substance  of  the  transaction  is  right  and  only 
the  form  is  wrong,  and  cases  in  which  the  form  is  right  and  the 
substance  wrong.  Taylor  v.  Hughes,  (m)  The  covenant  could 
not  affect  absent  shareholders  who  cannot  be  presumed  to  have 
assented  as  they  got  no  benefit.  The  call  was  treated  as  a  call 
for  42.  notwithstanding  the  provision  as  to  10«.  Reliance  will  be 
placed  on  the  dealings  which  have  since  taken  place,  such  as  the 
alteration  in  the  provisions  of  the  company's  deed,  by  introducing 
a  power  to  borrow,  and  the  alteration  of  the  nominal  amount  of 

(a)  18  Beav.  839,  and  5  De  G.,  M.  &  6.  284. 

(6)  8  De  G.,  M.  &  G.  787.  (h)  16  Jur.  187. 

(c)  6  H.  L.  Cas.  667.  (i)   G.  Coop.  201. 

(d)  2  De  G.  &  J.  173.  (A;)  1  R.  &  M.  639. 

(«)  4  Hare,  267,  263.  (0    16  Beav.  84 ;  6  H.  L.  Cas.  297. 

\g)  7  &  8  Vict.  c.  110,  §  64.  (m)  2  Jo.  &  Lat.  24. 
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the  shares.     But  the  respondent  cannot  complain  of  those  acts ; 
they  were  within  the  provisions  of  the  deed. 

*  576       •  They  also  referred  to  Mozley  v.  Ahton^  (a)  Lawe$^9 

CaBe^  (6)  Barton^B  Case,  (<?)  Stanhope'B  CasCj  ((f)  and  Rieh- 
moncCs  Executors*  Case,  (c) 

The  Solicitor- General^  Mr.  J.  Pearson^  and  Mr.  Roaiurghy  for 
Mr.  Brotherhood.  —  The  deed  of  settlement  authorized  arrange- 
ments by  which  shareholders  could  retire ;  and  there  was  power  to 
alter  the  provisions  of  the  deed.  Therefore,  the  transaction  could 
have  been  carried  out  if  proper  means  had  been  resorted  to  ;  and 
the  question  was  one  of  form  only.  The  substance  of  the  trans- 
action was  honest  and  band  fide.  On  three  occasions  notice  was 
given  of  it  by  circular  to  each  shareholder.  The  first  circular 
gave  notice  of  a  meeting  to  consider  the  question  how  far  it  was 
practicable  to  permit  shareholders  to  retire  on  terms.  This  dis- 
tinguishes the  present  case  from  MorgarCs  Cascy  (^)  where  there 
was  no  reference  in  the  circular  to  the  purpose  of  the  meeting. 
A  second  circular  was  issued  on  the  4th  of  November,  stating  the 
proposals  and  offering  every  shareholder  an  opportunity  of  taking 
advantage  of  them.  On  the  25th  November,  a  third  circular  was 
sent  to  all  the  shareholders,  giving  notice  of  the  resolution,  stating 
the  call  and  referring  to  the  payment  of  it.  The  call  of  42.  per 
share  was  the  creation  and  part  of  the  arrangement,  and  the  non- 
payment of  it  could  not  invalidate  a  transfer.  The  4/.  call  was 
made  payable  23d  December,  1848 ;  but  no  shareholder  ever  paid 
it,  every  one  having  acted  on  the  proposition  contained  in  the 
letter  of  11th  December,  1848.  The  appellants  say  that  the  trans- 
fer was  void,  though  it  followed  the  settled  form ;  for  it  is  said 
that  the  7  &  8  Vict.  c.  110,  §  4,  avoids  it,  because  the 

*  577    respondent  *  did  not  pay  the  41.    If  this  proposition  can 

be  maintained,  every  transfer  was  void.  But  if  the  arrange- 
ment was  bad,  the  call  was  bad  as  being  part  of  it.  The  appellants 
say  that  the  transfer  does  not  follow  the  form  of  the  resolution. 
But  the   substance  of  the  transaction  was  that  the  respondent's 

(a)  2  Phil.  790.  (d)  3  De  6.  &  Sm.  200. 

(b)  1  De  G.,  M.  &  6.  429.  (e)  4  K.  &  J.  305. 

(c)  4  Drew.  686 ;  4  De  G.  &  J.  46. 

(g)  1  De  G.  A  Sm.  750;  1  Mac.  &  G.  225. 
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shares'  should  be  forfeited,  and  it  was  a  matter  of  form  only 
whether  the  forfeiture  took  place  before  or  after  the  transfer  to 
Herman.  This  case  is  distinguished  from  the  other  cases  referred 
to  by  the  pains  taken  to  make  the  transaction  known  to  all  the 
shareholders.  In  BenneWs  Case^  (a)  no  notice  was  given.  The 
same  observation  applies  to  Stanhope's  Case^  (b)  and  BartorCs 
Case.  (<?)  It  is  said,  however,  that  there  were  thirty-eight  share- 
holders to  whom  no  notice  was  given.  But  those  thirty-eight 
shareholders  had  not  paid  their  deposits,  and  had  never  been  put 
on  the  list  of  shareholders. 

They  also  referred  to  Walter^i  Case^  (i)  Taylor  v.  Hughes^  (e) 
Lawea^s  Cascj  (^)  Clements  v.  HaUj  (A)  Bargate  v.  Shortridge,  (t) 
Prendergast  v.  Turton,  (&)  Clegg  v.  jEdmandson.  (I) 

Mr.  Selwyn  in  reply.  —  Neither  general  concurrence  nor  boria 
fides  is  sufficient  to  sustain  the  transaction  ;  there  must  be  assent 
of  all.  Morgan^s  Case^  Bennetts  Case,  There  must  not  only  be 
notice,  but  proof  of  assent.  There  is,  however,  here  no  evidence 
of  the  circular  having  been  issued  to  all  shareholders,  but 
only  that  the  secretary  was  *  ordered  to  issue  it.  Taylor  y.  *  578 
Hughes  does  not  apply :  in  that  case  there  was  power  to 
buy  out  partners. 

The  Lord  Justice  Knight  Bruce.  —  It  seems  to  be  at  least 
probable,  and  I  assume,  that  had  the  transaction  by  which  in  the 
latter  part  of  the  year  1848,  the  respondent  Mr.  Brotherhood  was 
relieved,  or  professed  and  intended  to  be  relieved,  from  his  shares 
in  this  company,  been  in  due  form  and  manner  disputed  with 
reasonable  diligence,  —  disputed,  for  example,  before  the  year  1852, 
—  it  might  and  would  have  been  set  aside,  and  he  would  have  had 
the  shares  thrown  again  upon  him,  at  least  unless  every  share- 
holder in  the  company  had  assented  to  the  transaction.^ 

(a)  18  Beav.  839 ;  6  De  G.,  M.  &  G.  284. 

(6)  3  De  G.  &  Sm.  198.  (g)  1  De  G.,  M.  &  G.  430, 431, 433. 

(c)  4  Drew.  636 ;  4  De  G.  &  J.  46.        (A)  2  De  G.  &  J.  173. 

(d)  3  De  G.  &  S.  149.  (i)  6  H.  L.  Caa.  822. 
(0  2  Jo.  &  Lat.  63. 

(k)  1  Y.  &  C.  C.  C.  98;  S.  C,  on  appeal,  13  L.  J.  N.  S.  Ch.  268. 

(0  8  De  G.,  M.  &  G.  787. 

^  See  Ex  parte  Morgan,  1  Mac.  &  G.  226,  236,  240,  and  caaea  cited  in  note 
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But  it  was  not  before  the  order  for  winding  up  the  company  had 
been  made  that  the  transaction  was  disputed.  That  order  was 
made  in  1861,  and  down  to  the  time  of  making  it  the  business  of 
the  company,  though  in  an  altered  state,  had  continued  to  be 
carried  on.  Nor  between  the  time  of  the  transaction  of  1848  and 
the  order  of  1861  had  the  respondent  been  treated  as  a  member  of 
the  company  during  the  whole  of  that  interval ;  and  therefore,  for 
a  period  of  more  than  twelve  years,  all  persons  concerned  seem 
practically  to  have  treated  the  transaction  as  valid  and  effectual, 
and  the  respondent  accordingly  as  not  a  partner.  It  was  admitted 
that,  during  the  several  years  of  that  interval,  and  especially  I 
believe  in  the  years  1849,  1850,  and  1856,  there  were  alphabetical 
lists  of  the  members  of  the  company  for  the  time  being  open  to 
the  inspection  of  all  the  shareholders,  those  lists  not  including  the 
respondent's  name.  The  41st,  65th,  56th,  and  57th  of  the 
admissions  made  in  this  matter  by  the  solicitors  for  the  ofGcial 

manager  and  Mr.  Brotherhood  are  these :  [His  Lordship 
*  579   read  them  as  above  set  out.]     Under  *  these  circumstances, 

independently  of  the  probability,  or  more  than  probability, 
shown  by  the  evidence  to  exist,  I  think  that  in  the  year  1848  or 
1849  every  shareholder  in  the  company  assented  to  the  trans- 
action. 

I  agree  with  the  Master  of  the  Rolls  in  considering  that  when 
the  matter  came  before  him  it  was  too  late  to  question  the  transac- 
tion, and,  concurring  in  his  conclusion,  I  am  of  opinion  that  this 
appeal  must  be  dismissed  with  costs. 

The  Lord  Justice  Turner.  —  This  is  a  motion  on  the  part  of 
the  official  manager  to  discharge  an  order  of  the  Master  of  the 
Rolls,  excluding  the  name  of  Rowland  Brotherhood  from  the  list 
of  contributories  to  the  company.  The  company  was  duly  formed 
in  the  year  1845,  and  Mr.  Rowland  Brotherhood  was  an  original 
holder  of  200  shares  of  it.  He  executed  the  company's  deed  in 
respect  of  those  shares,  and  beyond  all  doubt  he  continued  to  be 
the  proprietor  of  the  shares  until  the  11th  December,  1848,  when 
he  transferred  them  to  William  Herman.  That  transfer  was  made 
under  an  arrangement,  into  the  details  of  which  I  do  not  think  it 
necessary  to  enter.    It  may  be  assumed  to  have  been,  and  I  have 

on  each  of  those  pages ;  Lawes^s  Case,  1  De  G.,  M.  &  6.  421,  and   cases  in 
note  (1)  ;  Bennett's  Case,  5  De  G.,  M.  &  G.  284,  note  (1). 
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little  doubt  that  it  was,  invalid  in  equity,  and  possibly  it  may  have 
been  invalid  at  law,  but  subject,  however,  to  the  question  in  equity 
whether  all  the  other  shareholders  in  the  company  had  notice  of 
and  assented  to  the  terms  on  which  it  proceeded.     The  evfdence 
before  us  is  probably  sufficient  to  justify  us  in  assuming  that  there 
was  such  notice  and  assent ;  and  if  it  were  necessary  to  decide  the 
case  on  that  point,  I  am  strongly  disposed  to  think  that  we  ought 
so  to  hold.    The  circumstances  brought  forward  on  the  part  of  the 
official  manager  that  there  were  some  shareholders  in  the  company 
who  had  not  paid  the  deposits  on  their  shares,  and  some  of 
whom  have  stated  that  they  *  did  not  receive  notice  of  the    *  580 
proposed  arrangement,  do  not  seem  to  me  to  be  sufficient  to 
rebut  the  presumption,  which  I  think  ought  to  be  made,  that  the 
secretary  of  the  company  did  what  he  was  ordered  to  do  and  what 
it  was  his  duty  to  do. 

There  are,  however,  I  think  other  strong  grounds  on  which  the 
order  of  the  Master  of  the  Rolls  ought  to  be  supported,  and  I  do 
not  therefore  say  more  on  the  question  of  notice  and  assent.  From 
the  time  when  the  arrangement  in  question  was  made  and  carried 
into  effect,  at  the  end  of  the  year  1848,  until  this  company  was 
ordered  to  be  wound  up  in  the  year  1861,  a  period  of  twelve  years 
and  upwards,  the  arrangement  stood  unin^peached,  and  the  respon- 
dent, Rowland  Brotherhood,  for  all  practical  purposes  had  ceased 
and  was  treated  as  having  ceased  to  be  a  member  of  the  company. 
I  pass  by  the  fact  that  during  that  long  period  of  time  no  notice 
was  given  to  him  of  any  of  the  proceedings  in  the  company,  for 
that  circumstance,  standing  by  itself,  would  not  perhaps  be  suffi- 
cient, to  decide  the  case ;  but  the  company  during  that  period  of 
time  not  only  paid  a  dividend,  no  part  of  which  was  paid  to  Row- 
land Brotherhood,  but  they  actually  allotted  to  another  person 
some  of  the  shares  which  had  been  held  by  him  and  which  had 
been  forfeited  under  the  arrangement.  They  passed  resolutions, 
under  which  they  altered  the  amounts  of  those  shares,  the  liability 
of  the  shareholders,  and  character  of  the  business  of  the  company ; 
and  it  does  not  appear  that  any  debts  contracted  during  the  period 
while  Rowland  Brotherhood  was  a  shareholder  are  now  due  from 
the  company.  The  Winding-up  Acts,  as  I  apprehend,  were  passed 
for  the  purpose  of  enabling  a  contribution  to  be  had  between  part* 
ners  where  the  number  of  members  of  the  partnership  was  so  great 
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that  it  could  not  be  enforced  in  the  ordinary  course  by  a 
*  681  proceeding  in  equity.  I  have  *  always  considered,  there- 
fore, a  fair  test  of  the  question  whether  a  person  ought  to 
be  held  to  be  a  contributory  or  not  to  be  tliis,  whether  he  could 
have  been  compelled  to  contribute  in  equity  if  the  number  of  part- 
ners had  not  rendered  that  remedy  impracticable.  I  am  satisfied 
that,  in  such  a  case  as  the  present,  and  under  such  circumstances 
as  I  have  stated,  a  Court  of  Equity  would  not  have  maintained  a 
bill  by  any  of  these  shareholders  against  Mr.  Brotherhood,  and 
would  not  have  allowed  Mr.  Brotherhood  to  be  sued  at  law  upon 
the  deed  for  their  or  any  of  their  benefit. 

I  am  of  opinion,  therefore,  that  the  appeal  must  be  dismissed, 
and  dismissed  with  costs,  (a) 
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1862.    April  28,  29.    May  28.    Before  the  Lord  Chancellor  Lord  Westbubt. 

A  holder  of  shares  in  a  company  instructed  his  broker  to  sell  them,  which  the 
broker  did,  and  handed  to  the  purchaser  transfers  executed  by  the  share- 
holder but  with  blanks  for  the  dates  and  the  name  of  the  transferees.  The 
purchaser  on  receiving  the  transfers  paid  the  purchase-money,  and  subse- 
quently resold  some  of  the  shares  and  filled  up  the  transfers  with  the  names 
of  the  sub-purchasers  and  the  dates  of  the  sub-purchases.  Li  the  intenral 
the  original  vendor  had  been  adjudicated  bankrupt,  and  the  company  on  that 
account  declined  to  register  the  transfers  so  filled  up.  On  a  bill  filed  by  the 
original  purchaser  against  the  bankrupt's  assignees  they  were  ordered  to 
transfer  the  shares. 

The  company  was  formed  under  the  7  &  8  Vict.  c.  110,  but  the  original  pur- 
chaser, who  was  himself  a  transferee  of  the  shares,  had  not  been  registered 
in  respect  of  them.  Hddj  that  he  was  not  by  that  omission  precluded  from 
transferring  them ;  the  24th  section  of  the  Act,  notwithstanding  the  generality 
of  its  language,  being  restricted  to  subscribers  and  not  applying  to  actual 
shareholders. 

The  omission  to  register  had  arisen  from  press  of  business  in  the  company,  and 
its  practice  at  the  time  was  to  give  an  acknowledgment  to  a  shareholder 
intending  to  sell  that  the  company  held  the  certificates  of  his  shares.    The 


(a)  See  Spackman  v.  Evans,  L.  R.  3  H.  L.  171,  and  the  distinctions  taken 
in  that  case  between  it  and  the  case  above  reported. 
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Tendor  obtained  sucli  an  acknowledgment  on  the  occasion  of  the  sale  in  ques- 
tion, and  handed  it  to  the  purchaser,  but  neither  yendor  nor  purchaser  gave 
notice  to  the  company  otherwise  of  the  sale.  Held,  that  the  shares  were  not 
in  the  vendor's  reputed  ownership  at  his  bankruptcy. 

This  was  an  appeal  from  the  dismissal  of  the  bill  with 
costs  by  Vice-Chancellor  Stuart  on  the  ground  *that  150   *582 
shares  in  the  Thames  and  Mersey  Marine  Insurance  Com- 
pany,  which  were  the  subject  of  the  suit,  belonged  to  the  defend- 
ants as  assignees  under  a  bankruptcy. 

The  shares  were  purchased  by  the  plaintiflf  from  Mr.  Daunt,  the 
bankrupt,  on  the  19th  of  July,  1860,  which  was  before  the  bank- 
ruptcy, through  the  medium  of  a  broker,  who  on .  the  same  day 
received  from  the  plaintiff  the  purchase-money  of  421Z.  17«.  Gd., 
and  handed  to  him  three  transfers  for  fifty  shares  each,  executed 
by  the  bankrupt  with  blanks  for  the  date  and  name  of  the  trans- 
feree. 

The  adjudication  took  place  on  July  30th,  1860. 

On  the  15th  of  August  the  plaintiff,  who  was  not  aware  of  the 
bankruptcy,  sold  a  portion  of  the  shares  on  the  Stock  Exchange, 
and  filled  up  one  of  the  transfers  with  his  own  name,  and  the  two 
other  transfers  with  the  names  of  two  other  persons.  Two  of  the 
transfers  were  dated  on  the  5th  August,  and  the  third  on  the  16th 
August,  1860.  Upon  the  transfers  however  being  presented  at 
the  office  of  the  company  for  registration  the  secretary  refused  to 
register  them  on  the  ground  of  their  bearing  date  subsequently  to 
the  vendor's  bankruptcy.  After  some  correspondence  and  commu- 
nications between  the  solicitors  for  the  plaintiff,  for  the  assignees, 
and  for  the  company,  the  plaintiff's  solicitors  forwarded  to  the 
assignees'  soUcitors,  for  their  approval,  a  draft  transfer  from  the 
assignees  to  the  plaintiff,  settled  by  the  solicitors  of  the  company. 
The  solicitors  for  the  assignees  declined  to  approve  of  the  draft  on 
the  grounds,  first,  that  the  bankrupt  had  never  executed  the 
company's  deed  of  settlement,  and  *  could  not,  consequently,  *  588 
sell  the  shares,  and  that  the  transfer  of  the  shares  was  con* 
sequently  wholly  void ;  secondly,  that  the  shares  were  in  the  order 
and  disposition  and  reputed  ownership  of  the  bankrupt  at  the  time 
of  his  bankruptcy.  The  plaintiff  thereupon  instituted  the  present 
suit  to  enforce  a  transfer. 

In  support  of  the  plaintiff's  case  evidence  was  adduced  of  stock- 
brokers, who  deposed  that  it  was  the  custom  for  dealers  in  shares 
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on  the  Stock  Exchange,  who  had  no  intention  of  holding  them- 
selves the  shares  in  which  they  dealt,  but  who  merely  bought 
them  to  sell  again,  to  take  the  transfers  of  such  shares  by  a  deed 
executed  by  the  seller,  but  without  date  and  without  the  name  of 
the  buyer,  so  that  when  they  have  sold  again  the  shares  they  may 
fill  in  the  name  of  the  sub-purchaser  and  the  date.  Mr.  Gull,  the 
assistant  secretary  of  the  company,  deposed  that  it  was  his  duty 
to  keep  the  register  of  shareholders  and  attend  to  the  transfer 
books  of  the  company.  That  previously  to  the  19th  July,  1860, 
the  bankrupt  was  the  owner  of  certain  shares  in  the  company,  but 
that,  inasmuch  as  the  company  had  not  been  very  long  in  existence, 
there  had  not  been  time,  amidst  other  pressing  business,  to  make 
out  and  deliver  to  the  shareholders  their  share  certificates.  That 
on  the  19th  July,  1860,  a  clerk  of  the  plaintiff's  stockbroker, 
called  at  the  office  of  the  company  and  produced  to  the  witness 
three  several  transfers  for  fifty  shares  each,  and  asked  him  to  cer- 
tify on  each  of  them  that  the  certificates  for  the  shares  therein 
referred  to  were  at  the  office  of  the  company  ;  and  that  he  accord- 
ingly then  and  there  attached  his  signature  to  the  following  certifi- 
cate :  — 

"  Cert,  for  fifty  shares  at  office. 

"  James  Cull,  Assistant  Secretary.^* 

*  584  *  That  he  at  the  same  time  made  an  entry  in  the  proper 
book  of  the  company  for  that  purpose  at  that  time,  and 
which  was  headed  "  Shares  certified  at  office."  That  it  was  not 
the  practice  of  stockbrokers  to  inform  him  that  the  shares  of  a 
shareholder  had  been  sold  when  they  asked  him  to  give  similar 
certificates  to  that  given  in  the  present  case,  inasmuch  as  the  pro- 
duction of  the  transfer,  coupled  with  the  request  to  certify,  of  itself 
conveyed  an  intimation  that  the  shares  were  to  be  transferred  by 
the  proprietor  to  whose  shares  the  application  related,  —  no  such 
certificate  ever  being  wanted  or  asked  for,  except  for  the  pur- 
pose of  transferring  the  shares  to  which  it  related ;  and  that  he 
presumed  from  the  request  made  to  him  by  the  stockbroker's  clerk, 
that  the  bankrupt  had  parted  or  had  agreed  to  part  with  his  shares, 
and  that,  after  the  witness  had  given  such  certificates  and  made  such 
entries  in  the  books  of  the  company,  the  company  would  not  have 
again  given  any  certificate  of  the  said  150  shares  being  at  the 
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office,  or  have  delivered  to  the  bankrupt  the  share  certificates  them- 
selves, or  have  accepted  any  transfer  of  the  shares  from  the  bank- 
rupt, to  any  person  whomsoever,  except  the  person  producing  the 
transfers,  without  evidence  of  the  cancellation  of  such  transfers. 
That  at  the  time  such  transfers  were  produced  to  him  they  were 
executed  by  the  bankrupt,  and  that  it  was  not  the  practice  of  the 
company  to  give  such  certificates,  except  upon  executed  trans- 
fers. 

The  other  material  facts  are  stated  in  the  judgment. 

The  Vice-Chancellor  held,  that  the  shares  were  in  the  bankrupt's 
order  and  disposition  and  reputed  ownership  at  the  time  of  the 
bankruptcy. 

• 

Mr.  Malins  and  Mr.  Roxburgh^  for  the  appellant,  con- 
tended that  the  transfers  were  invalid,  or  that  if  they  *  were    *  585 
valid  in  other  respects  they  left  the  shares  for  want  of  notice 
of  the  sale  in  the  reputed  ownership  of  the  bankrupt. 

Mr.  Bacon  and  Mr.  Swanston  were  for  the  respondents. 

Mr.  Molina  J  in  reply. 

The  following  authorities  were  referred  to :  Hx  parte  Harrison^ 
In  re  Medley^  (a)  Ex  parte  Richardson^  (J)  In  re  Maaterman,  (c) 
Ex  parte  Littledale^  In  re  PearsCy  (d)  7  &  8  Vict.  c.  110,  (e)  Ex 
parte  NeiUon^  (^)  Ex  parte  Sty  an  ^  (A)  Day  v.  Day,  (%)  Hamilton 
V.  JSeZZ,  (A)  Tayler  v.  The  Great  Indian  Peninsula  Railway  Com" 
pany,  (0  Hibhlewhite  v.  M^Morine.  (ni) 

The  Lord  Chancellor.  —  The  Thames  and  Mersey  Marine  In- 
surance Company  is  a  joint-stock  company  completely  registered 
under  the  7  &  8  Vict.  c.  110. 

In  July,  1860,  a  Mr.  Edward  Russell  Daunt  was  entitled  to  150 

• 

(a)  3  Mont.  &  A.  506 ;  3  Deac.  185,  200. 

(6)  1  Mont.  &  C.  43 ;  3  Deac.  505. 

(c)  2  Mont.  &  A.  209 ;  4  Deac  &  C.  751. 

Id)  6  De  G.,  M.  &  G.  714. 

(«)  Sects.  26.  54.  (k)  10  Ezch.  545. 

ig)  3  De  G.,  M.  &  G.  556,  564.  (Q  4  De  G.  &  J.  559. 

(h)  1  Phn.  105.  (m)  6  M.  &  W.  200. 

(0  1  De  G.  A  J.  144. 
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20Z.  shares  in  this  company.     He  had  not  been  returned  to  the 
joint-stock  companies  registration  office  as  a  shareholder, 

*  586    nor  had  he  executed  the  *  deed  of  settlement.    It  appears 

that  these  shares  were  ^originally  allotted  to  a  Mr.  Thomas 
Sleigh,  who  executed  the  deed  of  settlement  in  respect  of  them, 
and  I  presume  (although  the  fact  is  not  stated  in  the  affidavits) 
had  been  returned  to  the  office  as  owner. 

By  the  deed  of  transfer,  dated  the  3d  July,  1860,  Mr.  Sleigh 
sold  and  transferred  tliese  shares  to  Mr.  Daunt.  Some  communi- 
cation of  the  sale  and  transfer  must,  as  I  infer  from  other  state- 
ments, have  been  made  to  the  company.  What  was  the  form  or 
nature  of  that  communication  does  not  appear.  It  would  seem, 
from  the  affidavit  of  Mr.  Gull,  the  assistant-secretary,  filed  on  the 
14th  of  December,  that  a  book  for  registering  shareholders,  and 
also  a  book  for  entering  transfers,  were  kept,  or  intended  to  be 
kept,  in  the  office  of  the  company ;  but  it  is  not  stated  by  the 
assignees  (the  defendants,  whose  case  it  would  be),  that  at  the 
time  of  the  bankruptcy  the  name  of  Mr.  Daunt  appeared  in  any 
book  kept  at  the  office  of  the  company  as  the  owner  of  the  shares 
in  question.  In  some  way  the  under-Becretary  had  information 
before  or  on  the  19th  of  July,  1860,  that  Mr,  Sleigh  had  sold  his 
shares  to  Mr.  Daunt,  but  whether  that  information  was  recorded 
in  any  book  so  as  to  show  that  Mr.  Daunt  had  become  the  owner 
of  the  shares,  the  assignees  of  Mr.  Daunt  have  neither  stated  nor 
proved.  Their  case,  as  set  forth  in  the  sixteenth  paragraph  of 
their  answer,  is  this :  "  That  the  shares  at  the  time  Mr.  Daunt 
became  bankrupt  were,  by  the  consent  and  permission  of  the  true 
owner  thereof,  in  the  possession,  order  and  disposition  of  Daunt, 
and  that  he  was  the  reputed  owner  and  had  taken  upon  him  the 
sale,  alienation  or  disposition  of  the  same  as  owner."    The  onus 

lies  on  the  assignees  to  prove  this  allegation,  that  Mr.  Daunt 

*  587    was  the  apparent  or  reputed  owner  *  of  these  shares  at  the 

time  of  his  bankruptcy,  or  that  they  were  at  that  time  in 
his  order  and  disposition  as  owner. 

Mr.  Daunt  was  adjudged  a  bankrupt  on  tlie  30th  July,  1860. 
When  the  act  of  bankruptcy  was  committed  is  not  stated. 

On  the  19th  July,  1860,  Mr.  Daunt,  through  his  broker,  a  Mr. 

Watson,  sold  tliese  shares  on  the  Stock  Exchange  to  the  plaintiff 

Mr.  Morris.     The  usual  bought  and  sold  notes  were  delivered,  and 

on  the  same  day  the  purchase-money  was  paid  by  the  plaintiff. 
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This  sale  ought  to  have  been  completed  by  a  deed  of  transfer  and 
by  delivery  of  certificates  of  the  shares ;  but  it  appears,  from  the 
affidavits  of  Mr.  Cull,  the  assistantrsecretary,  that,  owing  to  the 
recent  establishment  of  the  company  and  the  pressure  of  business, 
the  share  certificates  had  not  been  made  out,  and  of  course  not 
delivered  to  the  shareholders.  Where  this  is  the  case  it  seems  to 
be  the  practice  of  sharebrokers  for  the  seller's  broker  to  take  the 
deed  of  transfer  to  the  office  of  the  company,  and  get  indorsed  on 
the  deeds  a  memorandum  that  the  certificates  of  the  shares  pro- 
posed to  be  transferred  are  in  the  possession  of  the  company,  and 
this  memorandum  or  acknowledgment  is  accepted  by  the  buyer  in 
lieu  of  the  certificates  themselves.  Accordingly,  the  transfers 
were  prepared,  each  of  fifty  shares,  and  were  duly  executed  by  Mr. 
Daunt ;  but  according  to  an  erroneous  practice,  then  common  on 
the  Stock  Exchange,  a  blank  was  left  in  each  deed  for  the  name 
of  the  transferee.  The  money  consideration  however  was  inserted 
in  the  transfer  and  was  acknowledged  to  have  been  received  by 
Mr.  Daunt.  These  transfers  were,  on  the  19th  July,  1860,  car- 
ried by  the  broker  Mr.  Watson  to  the  office  of  the  company, 
and  upon  the  transfers  Mr.  Cull,  the  assistant-secretary, 
*  indorsed  memoranda  to  the  effect  that  the  transfers  had  *  588 
been  certified  at  the  oflSce,  and  that  the  certificates  of  the 
shares  comprehended  in  the  transfer  were  at  that  time  in  the 
hands  of  the  company.  The  transfers  have  been  produced  in  the 
cause,  with  the  memoranda  indorsed  to  the  effect  which  I  have 
already  stated. 

Now  it  appears  from  the  affidavits  which  have  been  filed,  and  it 
is  no  longer  the  subject  of  dispute,  that  from  and  after  the  indorse- 
ments so  made  by  the  under-secretary  the  office  would  not  have 
permitted  any  transfer  or  alienation  of  the  shares  to  be  effected 
without  the  production  of  the  deeds  of  transfer  on  which  these 
indorsements  were  made. 

These  deeds  of  transfer  were  delivered  to  the  plaintiff  Mr. 
Morris,  and  therefore,  according  to  the  indisputable  evidence,  no 
effectual  alienation  or  dealing  with  the  shares  could  have  been 
accomplished.  > 

I  am  asked,  upon  these  facts,  to  determine  whether  Mr.  Daunt 
was  the  apparent  owner.  The  answer  I  think  is,  that  the  books 
of  the  company  in  the  office  of  the  company  did  not  furnish  any 
kind  of  proof  that  Mr.  Daunt  was  the  apparent  owner.     I  am 

[469] 


♦  588  CASES  IN  CHANCEBT. 

asked,  in  the  next  place,  to  determine  that  Mr.  Daunt  was  the 
reputed  owner ;  but  the  evidence  is  distinct  that  Mr.  Daunt 
ceased  to  be  regarded  as  the  owner  from  and  after  the  production 
of  these  deeds  of  transfer.  Mr.  Cull,  the  assistant  secretary,  — 
and  the  evidence  appears  not  to  be  brought  into  question  or  dis- 
pute, —  states  that  the  office  would  have  derived  from  the  produc- 
tion of  the  deeds  of  transfer  a  conclusion  that  the  shares  had  been 
parted  with  or  were  about  to  be  parted  with ;  and,  therefore,  if 

any  inquiry  had  been  made  at  the  office,  the  answer  un- 
*  689    doubtedly  must  have  been  that  Mr.  Daunt  *  was  no  longer 

the  owner  of  them.  I  am  asked,  in  the  third  place,  to 
come  to  the  conclusion  that  the  shares  remained  in  the  order  and 
disposition  of  Mr.  Daunt ;  but  the  evidence  is  distinct  that,  with- 
out the  production  of  the  deeds  of  transfer  so  certified,  no  aliena- 
tion would  have  been  permitted  to  be  made  by  Mr.  Daunt,  and  as 
those  deeds  of  transfer  had  been  delivered  over  to  Mr.  Morris  it  is 
plain  that  the  shares  no  longer  remained  in  the  order  and  dis- 
position of  Mr.  Daunt.  I  am  obliged,  therefore,  upon  that  part  of 
the  case,  to  come  to  a  conclusion  the  opposite  of  that  at  which 
the  Vice-Chancellor  arrived. 

Another  point  remains  in  the  case,  which  is  an  objection  founded 
on  the  24th  section  of  the  Joint-stock  Companies  Act  of  the  7  &  8 
Yict;,  and  which  objection  was,  that  that  section  prohibited  aliena- 
tion by  a  shareholder  until  after  that  shareholder  had  executed  the 
deed  of  settlement,  or  had  been  registered  as  owner.  I  think  that 
argument  is  founded  upon  a  misapprehension  of  the  intent  and 
effect  of  the  section.  The  portion  of  the  section  which  is  relied  on 
applies  not  to  shareholders,  but  to  subscribers.  The  word  '^  sub- 
scriber "  is  followed  by  these  words :  "  and  every  person  entitled 
or  claiming  to  be  entitled  to  any  share  in  a  joint-stock  company ; " 
but  I  think  those  words  must  be  read  in  connection  with  the  word 
"  subscribers,"  and  must  be  construed,  not  according  to  the  gener- 
ality of  the  expression,  but  to  the  limited  extent  of  persons  claiming 
under  a  subscriber  —  as  for  example,  the  personal  representatives 
or  the  legatees  of  a  subscriber  —  because  throughout  tlie  Act "  sub- 
scriber "  is  opposed  to  "  shareholder, "  and  in  the  interpretation 
clause  ^'  subscriber  "  is  thus  interpreted,  that  it  shall  mean  any 
person  who  shall  have  agreed  in  writing  to  take  or  have  taken  any 

shares  in  a  proposed  company,  or  in  a  company  formed,  and 
*  590    who  *  shall  not  have  executed  a  deed  of  settlement  or  a 
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d^ed  referring  thereto.  Now  Mr.  Daunt  was  certainly  not  a  sub- 
scriber to  this  company  in  the  sense  of  that  word  so  interpreted. 
It  is  true  that  Mr.  Daunt  does  not  appear  to  have  executed  the 
deed  of  settlement,  but  he  had  executed  the  deed  of  transfer  to 
himself  from  Mr.  Sleigh,  and  the  deed  of  transfer  refers  to  the  set- 
tlement by  incorporating  the  condition  under  which  the  original 
shareholder  Mr.  Sleigh  held  the  shares. 

I  am,  therefore,  of  opinion  that  that  particular  clause  of  the  Act 
has  no  application  to  tlie  transfers  made  by  an  individual  who  had 
himself  executed  the  deed  of  settlement,  or  a  deed  referring  thereto. 
I  cannot,  therefore,  rest  any  objection  to  the  plaintiflF's  title  upon 
this  particular  portion  of  the  Act  which  was  made  the  foundation 
of  the  argument.  This  point  does  not  appear  to  have  been  taken 
before  the  Vice-Chancellor,  nor  do  I  find  any  reference  to  it  in  the 
answer ;  but  waiving  those  considerations,  I  am  of  opinion  that 
there  is  no  foundation  for  the  objection. 

I,  therefore,  am  obliged  to  reverse  the  decree  of  the  Vice-Chan- 
cellor, and  to  make  a  decree  in  favour  of  the  plaintifif  in  conformity 
with  the  prayer  of  the  bill. 

There  remains  yet  one  consideration :  the  assignees  invited  the 
plaintifif  to  come  into  the  Court  of  Bankruptcy  to  have  the  question 
determined.  It  might  have  been  competent  to  the  Court  of  Bank- 
ruptcy to  entertain  and  determine  the  question.  No  doubt  any 
decision  of  the  commissioner  would  have  led  to  an  appeal  to  the 
Court  of  appeal  in  bankruptcy.  I  am  not  of  opinion  that  any 
expense  would  have  been  saved  to  the  parties  if  the  invitation  of 
the  assignees  had  been  accepted  by  the  plaintiff.  The  plain- 
tiff had  his  election  unquestionably  to  come  into  *  the  Court  *  591 
of  Chancery,  and  I  cannot  deprive  him  of  his  right  to  be 
indemnified  against  the  costs  of  the  suit,  occasioned  by  the 
unfounded  claim  of  the  assignees,  in  consequence  of  his  preferring 
to  sue  in  the  Court  of  Chancery.  I  must,  therefore,  give  him  the 
costs  of  the  suit  as  against  the  assignees.  The  assignees  no  doubt 
will,  by  a  proper  application  in  bankruptcy,  be  held  entitled  to 
receive  those  costs  out  of  the  estate  of  the  bankrupt. 

My  order  reverses  the  decree  of  the  Vice-Chancellor,  makes  a 
decree  in  conformity  with  the  prayer  of  the  bill,  and  gives  the 
plaintiff  the  costs  of  the  suit. 
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ABATEMENT.    See  Vendor  and  Purchasbr,  2. 

ACCEPTANCE  OF  OFFER. 

To  an  application  for  shares  in  a  company  the  secretary  answered  that  the 
shares  had  been  allotted  to  the  applicant,  and  that  he  must  sign  the 
memorandum  and  articles  of  association,  or  else  that  the  shares  and 
deposit  would  be  forfeited.  He  did  not  comply  with  the  condition, 
but  was  nevertheless  placed  upon  the  register.  Hdd,  that  this  was  not 
a  simple  acceptance  of  the  offer  to  take  shares,  and  that  therefore  a 
bill  by  the  company  to  compel  the  applicant  to  take  the  shares  and  pay 
the  calls  on  them  was  demurrable.  —  The  Oriental  Inland  Steam  Com- 
pany (Limited)  ▼.  Briggs,  191. 

ACQUIESCENCE.     See  Delay.  2. 

ACT  OF  BANKRUPTCY.     See  Bankruptcy,  4. 

ADMINISTRATION.    See  Indemnity,  3.    Injunction,  1. 

ADMINISTRATOR  AD  LITEM.    See  Pleading,  1. 

ADOPTION  OF  AGREEMENT.    See  Statute  of  Frauds. 

ADVANCEMENT.    See  Rksultino  Trust. 

AFTER-ACQUIRED  PROPERTY.    See  Husband  and  Wife,  1. 

AGREEMENT.    See  Acceptance. 

AGREEMENT  FOR  SECURITY.    See  Lien.  2. 

♦  AGREEMENT  (NOT  TO  BE  PERFORMED  WITHIN  A  YEAR).    ♦  594 

See  Statxtte  of  Frauds. 

ALLOTTEE.     See  Acceptance  of  Offer. 

ALTERNATIVE  RELIEF.    See  Pleading,  3. 

AMALGAMATION  OF  COMPANIES.    See  Indemnity,  2. 

ANNUITY.    See  Legacy  Duty. 

APPEAL.     See  Rehearing,  1,  2.    Order. 

APPOINTMENT.    See  Powfji. 

APPOINTMENT  OF  NEW  TRUSTEES.    See  Contingent  Interest. 

APPROPRIATION.    See  Lien,  1. 
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ASSETS.    See  Contribution. 

ASSIGNEES  IN  BANKRUPTCY.    See  Bankruptcy,  1. 

ASSIGNEES  (RIGHT  TO  VOTE  ON  CHOICE  OF).  See  Bankruptcy,  3. 

ASSIGNMENT.    See  Voluntary  Gift.  1. 


BANKRUPTCY. 

1.  The  Court  of  Bankruptcy  has  authority,  independently  of  the  I53d  section 

of  the  Act  of  1849,  to  allow  the  assignees  in  their  accounts  the  costs 
of  an  unsuccessful  action  brought  by  them,  although  not  one  which  the 
bankrupt  but  for  his  bankruptcy  could  have  brought ;  and  creditors, 
who  do  not  object  to  an  order  sanctioning  an  action  until  afler  the 
result  is  ascertained,  cannot  then  be  heard  to  object  that  the  action 
should  not  have  been  sanctioned.  —  Ex  parte  Edmondson.  In  re 
Thompson,  486. 

2.  Articles  of  partnership  between  three  partners  provided  that  on  the  death 

of  the  senior  partner  a  specified  amount  of  his  share  in  the  capital 
should  be  continued  in  and  be  considered  part  of  the  partnership  effects, 
and  that  the  surviving  partners  should  pay  that  amount,  with  interest, 
by  yearly  instalments,  with  liberty  for  his  executors  to  inspect  the 
accounts  of  the  surviving  partners*  business,  and  that  the  said  capital 
should  be  secured  by  the  bond  of  the  surviving  partners.  After  the 
senior  partner^s  death  the  surviving  partners  executed  a  bond  to  his 
executors,  according  to  the  articles,  to  secure  the  balance  due  to  their 
testator,  and  by  a  contemporaneous  deed  the  executors  assigned  to  the 
surviving  partners  all  the  testator^s  share  of  the  business,  and  the 
surviving  partners  covenanted  to  pay  all  the  joint  debts.  After  pay- 
*  595  ment  *  of  all  the  joint  debts  the  surviving  partners  became  bank- 
rupts. Hdd,  that  the  executors  were  entitled  to  prove  and  receive 
dividends  on  the  unpaid  balance  pari  passu  with  the  bankrupts*  other 
creditors.  —  Ex  parte  Edmonds.     Re  Beater,  4SS, 

3.  The  trustee  of  a  testator^s  residuary  estate  in  trust  for  his  widow  for  life 

or  widowhood,  and  with  remainder  to  his  infant  children,  became 
bankrupt,  and  the  widow  obtained  on  petition  supported  by  evidence 
an  order  from  the  Court  of  Bankruptcy  directing  that  she  should  be 
admitted  to  prove  in  respect  of  a  breach  of  trust  for  a  specified  sum 
and  such  other  amount  as  upon  the  accounts  should  appear  due  from 
the  bankrupt  to  the  trust  estate :  Held,  that  she  was  entitled  to  vote  at 
the  choice  of  assignees.  Ex  parte  Ellen  Cadtoallader,  In  the  Matter 
of  Eli  James,  499. 

4.  A  debtor  was  absent  from  his  place  of  business  for  several  days  without 

making  any  provision  for  the  payment  of  a  bill  or  of  other  debts,  and 
creditors  to  whom  these  debts  were  due  called  during  his  absence  and 
were  delayed.  On  an  adjudication  being  obtained,  founded  on  this  as  an 
act  of  bankruptcy,  he  showed  cause  and  deposed  to  his  absence  being 
occasioned  by  the  necessity  of  taking  steps  in  a  litigation  between 
himself  and  some  of  his  workmen.    Hda,  that  as  this  explanation  was 
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uncontradicted  the  commissioner  had  properly  annulled  the  adjudica- 
tion ;  but  as  it  appeared  that  the  debtor  was  wholly  insolvent,  and  had* 
pending  the  disputed  adjudication  filed  a  declaration  of  .insolyency, 
and  was  immediately  after  the  first  adjudication  was  annulled  again 
adjudicated  bankrupt  on  the  application  of  a  friendly  creditor,  the 
Court  of  appeal  reversed  so  much  of  the  decision  as  directed  the 
petitioning  creditor  to  pay  the  costs  of  annulling  the  first  adjudication. 
—  Ex  parte  Theophilus  Barney,  In  the  Matter  of  Joshua  Horton,  an 
alleged  Bankruptt  503. 
5.  An  agreement  for  the  dissolution  of  a  partnership  of  two  provided  that 
the  outgoing  partner  should  assign  "his  share"  in  the  partnership 
property  to  the  continuing  partner,  and  that  out  of  the  share  a  sum 
which  had  been  withdrawn  from  the  capital  by  the  outgoing  partner 
should  be  replaced,  and  that  the  assets  should  be  realized  for  the 
benefit  of  both  the  partners  according  to  their  respective  interests. 
An  assignment  was  afterwards  executed,  whereby  the  outgoing  partner 
assigned  his  share  of  all  the  partnership  property  to  the  continuing 
partner,  and  in  less  than  two  months  afterwards  both  became  bank- 
rupts. Held  J  that  the  assignment  was  a  complete  and  effectual  conver- 
sion of  the  joint  into  separate  assets  as  against  the  joint  creditors.  — 
Ex  parte  Matthew  Clement  Walker,  In  the  Matter  of  Edward  Clarke 
Walker,  509. 

See  Shares. 

♦  BREACH  OF  TRUST.    See  Bankruptcy,  3.    Plkadino,  1.  ♦  696 

••  BUSINESS.''    See  Partnership,  2. 


CANCELLATION.    See  SETTiNa  aside  Deed,  1. 

CAPITA,  DIVISION  PER.    See  Construction,  3, 

CHARGE.    See  Lien,  2. 

CHARGE  ON  LANDS.    See  Interpleader. 

CHARGING  ORDER. 

An  application  for  a  charging  order,  under  1  &  2  Vict.  c.  110,  and  3  &  4 
Vict.  c.  82,  upon  a  fund  in  Court,  need  not  be  made  to  the  Judge  in 
whose  Court  the  suit  or  matter  is,  in  which  the  fund  is  standing.  Nor 
is  it  material  that  the  order  is  entitled  as  in  a  revived  cause,  although 
made  before  the  order  of  revivor  has  been  served  on  the  defendant.  — 
The  Marquis  of  Hastings  v.  Beavan^  316. 

CHURCH. 

This  Court  has  no  jurisdiction  to  direct  the  restoration  of  the  interior  of  a 
church  to  its  former  condition  from  which  it  has  been  altered.  There- 
fore an  order  directing  proceedings  to  be  taken  to  obtain  a  faculty  for 
repairing  and  restoring  a  church  according  to  a  scheme  approved  of  in 
Chambers,  and  that  thereupon  the  scheme  should  be  carried  into  effect, 
be  made,  was  discharged  upon  appeal.  —  CardinaU  v.  Molyneux,  117. 

COMMON  MISTAKE.    See  Rectification  of  Deed. 

COMPANY.    See  AoGBPTANCB.    Contributory.    Shabbsl 
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COMPANY  (CONTRACT  BY  PROMOTERS  OF).    See  Pleading,  3. 
.COMPENSATION.    See  Vendor  and  Purchaser.  2,  3. 
CONDITION.    See  Construction,  4. 

CONDITIONS  OF  SALE.    See  Vendor  and  Purchaser.  2. 
CONSIGNEE.     See  Lien,  1. 

CONSOLIDATED  ORDER  Vn.  r.  3.    See  Infant. 
CONSTRUCTION. 

.     1.  A  testator  directed  his  trustees  to  let  his  estate  and  accumulate  the 
rents  for  payment  of  his  debts,  and  subject  thereto  he  devised  it  in 

*  597        strict  settlement,  with  a  proviso  *  that  the  trustees  might,  if  they 

thought  fit,  notwithstanding  the  trust  for  accumulation,  allow  -  the 
tenant  for  life  to  occupy  the  "  mansion-house,  gardens,  and  premises,*'^ 
rent  free.  Held,  that  the  word  ''premises^'  must  be  taken  to  mean 
property  in  immediate  connection  with  the  mansion  and  without  which 
the  mansion  could  not  be  conveniently  occupied,  and  that  it  did  not 
include  a  farm  occupied  by  the  testator  and  near  the  mansion-house, 
but  not  otherwise  necessary  for  its  convenient  occupation  than  as  a 
means  of  supplying  it  with  necessary  farm  produce.  —  Leihbridge  v. 
LeMridge,  35. 

2.  By  a  deed  of  partition  of  a  freehcrtd  estate  between  S.  and  P.,  certain  por- 
tions of  the  estate,  which  were  laid  out  for  roads,  were  conveyed  to  S. 
in  fee,  and  S.  covenanted  with  P.,  his  heirs  and  assigns,  that  P.,  his 
heirs  and  assigns,  and  all  owners  or  occupiers  for  the  time  being  of 
all  or  any  parts  of  the  lands  limited  to  P.,  and  of  the  houses  to  be  built 
thereon,  should  at  all  times  for  ever  thereafter  have  right  of  passage 
over  the  roads,  which  was  given  in  the  most  ample  terms,  and  also  the 
full  use  and  enjoyment  of  the  roads  in  as  full,  free,  complete,  and  abso- 
lute manner,  to  all  intents  and  purposes  whatsoever,  as  if  they  were 
public  roads.  Thirty  years  afterwards  the  occupiers  of  houses  on  the 
above  lands  of  P.  applied  to  a  gas  company  to  supply  them  with  gas, 
and  the  company  proceeded  to  lay  down  pipes  for  the  purpose  in  the 
above  roads.  It  was  admitted  that  under  the  company^s  Act  this  would 
have  been  lawful  if  the  roads  had  been  public  roads.  The  devisees  of 
S.  filed  a  bill  to  restrain  the  company  from  interfering  with  the  roads. 
The  Master  of  the  Rolls  having  dismissed  the  bill,  — 

Hddt  by  the  Lord  Justice  Turner,  that  the  bill  had  been  rightly  dismissed, 
for  that  the  covenant  entitled  the  occupiers  to  the  same  use  of  the 
roads,  for  the  purpose  of  obtaining  gas,  as  if  they  had  been  public 
roads. 

Per  the  Lord  Justice  Knight  Brucb  :  Sembltj  the  more  proper  course  would 
have  been  to  retain  the  bill  for  a  year,  with  liberty  to  the  plaintiffs  to 
bring  an  action,  but  without  any  injunction  in  the  mean  time.  —  SMy 
V.  The  Cryatai  Palace  Qaa  Company^  246. 

8.  A  testator  directed  his  residuary  estate  to  be  equally  divided  between  his 
two  sisters  and  the  lawful  issue  of  his  two  deceased  sisters,  in  equal 
shares  if  more  than  one  of  such  respective  lawful  issue.  Held^  that  it 
was  divisible  not  per  capita^  but  into  four  parts ;  each  surviving  sister 
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taking  one,  and  the  issue  of  each  deceased  sister  taking  another,  as 
tenants  in  common.  —  Davis  y.  Bennett ,  827. 
4.  A  testator  by  bis  will  gave  a  share  of  his  residuary  estate  in  case  a 

specified  nephew  should  marry  a  specified  niece  of  the  testator,  *  in  *  598 
trust  for  the  nephew  for  life,  subject  to  the  proviso  thereinafter 
contained,  and  after  his  decease  for  his  eldest  or  only  child  (if  any) 
who  should  attain  twenty-one,  but  if  the  nephew  should  not  marry  the 
niece,  the  testator  directed  that  the  bequest  to  the  nephew  should  not 
take  effect,  but  that  such  share  should  fall  into  and  become  part  of  the 
general  residuary  estate  for  the  benefit  of  the  other  legatees.  The 
nephew  in  the  testator^s  lifetime,  and  with  his  assent,  married  another 
person  than  the  niece.  The  testator  died  leaving  the  nephew,  the 
nephew^s  wife  and  a  son  of  the  nephew,  and  also  leaving  the  niece, 
.  who  was  still  unmarried,  him  surviving.  Hdd,  1.  That  the  condition 
being  precedent,  could  not  be  removed  by  the  assent. 

2.  That  it  applied  to  the  whole  interest  in  the  share  and  not  only  to  the 

nephew^s  life-interest. 

3.  That  the  possibility  of  the  nephew  marrying  the  niece  was  not  sufiicient  to 

entitle  his  son  to  file  a  bill  to  have  the  share  secured. 

4.  The  other  shares  in  the  residue  were  to  be  held  in  trust  for  other  nephews  or 

nieces  for  life,  and  afterwards  to  their  respective  eldest  or  only  children 
who  should  attain  twenty-one,  with  a  direction  that  such  of  the  shares 
as  should  not  vest  absolutely  should  be  added  to  the  other  shares,  so 
that  the  number  of  the  shares  should  be  the  same  as  the  number  of 
nephews  and  nieces  who  should  have  a  child  who  should  attain  twenty- 
one.  Held,  that  the  last- mentioned  nephews  and  nieces  were  nephews 
and  nieces  who  could  take  under  the  preceding  trusts,  and  did  not 
include  the  nephew  first  mentioned.  —  Davis  v.  Angel,  524. 

5.  Under  a  bequest  to  a  daughter  for  life,  and  after  her  death  to  her  children ; 
but  if  she  died  without  issue,  then  to  her  two  sisters  if  then  living ; 
but  if  either  sister  should  be  then  dead,  then  the  testator  gave  her 
share  to  her  issue  equally  to  be  divided  among  them.  Held,  that 
under  the  last  bequest,  children,  grandchildren,  and  remoter  issue  took 
per  capita.  —  Weldon  v.  Hoy  land,  564, 

See  Indemnity,  2.    Joint  Tenants. 

CONSTRUCTION  OF  PARTNERSHIP  ARTICLES.    See  Partnership,  2. 

contingent;  interest. 

Held  (reversing  the  decision  appealed  from),  that  a  person  who  has  a  contin- 
gent interest  in  a  trust  fund  has  a  locus  standi  to  present  a  peti- 
tion for  the  appointment  of  new  trustees.  —  Re  Skeppard^s  Trusts^ 
423. 

CONTRACT.    See  Aoceftance  of  Offer. 

CONTRACT  BY  PROMOTERS  OF  COMPANY.    See  Pleading,  3. 

♦  contribution.  ♦  599 

A  testatrix  gave  some  legacies  absolutely,  others  to  tenants  for  life  with 

remainder  over,  and  directed  the  settled  legacies  to  be  invested  in  the 
funds  or  on  mortgage.    The  assets  were  sufficient  to  pay  all  the  lega- 
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cies  and  leave  a  trifling  residae.  The  executors  paid  all  the  legacies 
which  were  given  absolutely,  and  left  the  remaining  cash  in  hand, 
amounting  to  600Z.,  at  a  bank,  until  the  money  due  on  some  mortgages 
which  were  about  to  be  paid  off  came  in,  int-ending  then  to  invest  the 
whole  on  a  mortgage  which  they  were  negotiating.  Fourteen  months 
afler  the  death  of  the  testatrix,  the  bank,  which  up  to  that  time  had 
been  in  high  repute,  stopped  payment,  half  of  the  5002.  was  thus  lost, 
and  the  estate  was  rendered  insufficient  for  payment  of  the  legacies  in 
full. 

Hddf  that  the  executors  were  not  responsible  for  the  loss,  and  that,  as  the 
assets  had  been  originally  sufficient  to  pay  all  the  legacies  in  full,  the 
legatees  who  had  been  paid  were  not  liable  to  contribute  to  the  loss, 
which  must  fall  wholly  on  the  unsatisfied  legatees.  — Fenwiek  v.  Clctrke^ 
240. 
CONTRIBUTORY. 

1.  The  deed  of  a  settlement  of  a  company  formed  in  1844,  for  insurance  and 
investment  provided  that  all  persons  holding  any  stock  in  the  associa- 
tion should  (among  other  persons)  be  members.  The  deed  defined  two 
classes  of  stock,  mutual  stock  and  the  capital  stock,  the  former  arising 
from  that  part  of  the  money  received  for  investment,  which  was  not  to 
be  liable  to  the  liabilities  of  the  insurance  department.  The  mutual 
stock  was  to  be  of  unlimited  amount,  and  to  be  issued  in  shares  of  such 
amount  and  upon  such  terms  as  to  price  and  otherwise,  and  subject 
to  such  stipulations  as  to  the  return  or  cancellation  thereof,  as  were 
thereiuafler  mentioned  or  as  should  be  provided  by  any  by-laws ;  and 
was  to  bear  such  interest,  payable  only  out  of  profits  and  not  exceeding 
61.  per  cent,  as  should  be  determined  by  the  board  of  management,  with 
a  power  to  the  board  to  give  the  holders  a  larger  amount  out  of  the 
profits  when  more  than  sufficient  to  answer  certain  other  claims.  After 
some  time  the  company  assumed  the  title  of  bank  of  deposit,  and  issued 
a  prospectus  inviting  deposits,  and  stating  that  stock  vouchers  would 
be  given  for  all  sums  deposited,  but  not  stating  any  thing  from  which 
it  could  fairly  be  inferred  that  depositors  would  become  shareholders 
or  share  in  profits.  Mrs.  D.  deposited  a  sum  with  the  association  and 
received  a  certificate  that  she  was  entitled  to  a  corresponding  amount 
of  '*  investment  stock.^  Held,  on  the  winding-up  of  the  company,  that 
Mrs.  D.  was  not  the  holder  of  any  such  stock  as  was  contemplated  by 
the  deed,  was  not  entitled  to  share  in  profits,  and  was  not  a  contribu- 
tory. 

*  600    *  A.  consented  to  become  a  director  of  the  company,  and  was  appointed 

a  director,  but  never  took  any  active  part  in  the  affairs  of  the  company, 
and  afler  about  fourteen  months  he  resigned  his  office.  By  the  terms 
of  the  deed  of  settlement,  no  one  could  be  a  director  who  did  not  hold 
1002.  capital  stock.  A.,  however,  never  was  and  never  agreed  to  be 
the  holder  of  any  stock  in  the  company:  Hdd,  reversing  the  order 
appealed  from,  that  A.  could  not  be  placed  on  the  list  of  oontributoriea 
on  the  ground  of  his  having,  by  accepting  the  office  of  director,  come 
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under  an  obligation  to  take  the  stock  requisite  to  qualify  him  for  the 
office.  —  In  re  The  National  Insurance  and  Investment  Association, 
Mrs,  Davies'*s  Case,  Marquis  of  AbereorrCs  Case^  78. 
2.  A  shareholder  had  retired  from  a  company  in  pursuance  of  an  invalid 
arrangement  for  the  forfeiture  of  shares,  which  had  been  proposed  to 
the  shareholders  generally  by  circular.  Twelve  years  aflerwards  the 
company  was  ordered  to  be  wound  up.  The  shareholder's  name  had 
never  during  the  interval  been  upon  the  register,  nor  had  any  payment 
been  made  to  him  in  respect  of  the  dividends  which  had  been  paid  to 
continuing  shareholders,  and  some  of  his  shares  had  actually  been 
allotted  to  other  persons  who  were  registered  in  respect  of  them  and 
received  the  dividends.  It  did  not  appear  that  any  debt  existed  at 
the  date  of  the  winding-up  order,  which  had  been  contracted  before 
the  shareholder's  retirement.  Hdd^  that  it  was  too  late  to  question  the 
regularity  of  the  forfeiture,  and  that  the  retired  shareholder  was  not  a 
contributory.  —  In  re  The  Agricullurist  Cattle  Insurance  Company. 
Brotherhood's  Case,  666. 

CONVERSION.    See  Invkstmbnt. 

COSTS. 

Plaintiff,  though  successful,  ordered  to  pay  all  costs  occasioned  by  unsus- 
tained  charges  in  the  bill.  —  Blest  v.  Brown,  367. 
See  Bankruptcy,  1.    Lunacy,  1.    Staying  Proceedings. 

COUNSEL.    See  Rehearing,  1. 

COVENANT  TO  INDEMNIFY.    See  Indemnity.  1. 

COVENANT  TO  SETTLE.    See  Husband  and  Wife,  1. 

CREDITORS.    See  Indemnity,  1. 

DAMAGES.    See  Trustee,  2. 

DATE.    See  Order. 

♦DECREE   (TIME  OF  MAKING).    See  Order.  ♦601 

DEED.    See  Construction,  2. 

DELAY. 

1.  The  plaintiff,  in  1842,  executed  an  absolute  conveyance  of  certain  prop- 
erty to  the  defendant  in  fee,  as  on  a  sale.  In  1860,  he  filed  his  bill 
to  have  the  transaction  treated  as  a  mortgage  transaction  and  to  re- 
deem. The  Court  being  satisfied  by  parol  evidence  that  the  real  agree- 
ment between  the  parties  had  been  that  the  defendant  should  only  hold 
the  estate  as  a  security  for  the  money  which  he  paid  and  should  receive 
the  rents  in  lieu  of  interest,  — 
Held,  that  the  lapse  of  time  was  no  bar  to  relief,  for  that  the  right  to  redeem 
could  not  be  lost  in  a  shorter  period  than  if  the .  transaction  had  been 
in  form  a  mortgage. 
Held,  also,  that  the  case  was  not  to  be  treated  as  one  of  conditional  sale,  but 
that  the  defendant  must  account  as  a  mortgagee  in  possession,  and  with 
rests,  being  allowed  interest  at  bl,  per  cent  on  the  money  he  had 
advanced,  and  that  he  had  been  rightly  ordered  to  pay  the  costs  of  the 
suit.  —  Douglas  v.  CulverweU,  20. 
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2.  Delay  on  the  part,  of  an  alleged  shareholder  in  seeking  relief  against  exclu- 
sion, hdd,  not  fatal  in  the  case  of  a  colonial  banking  company,  the 
transactions  of  which  were  of  a  limited  character,  involying  neither 
hazard  nor  speculative  outlay.  —  Hunter  v.  Stewart,  1C8. 

DIRECTOR.    See  Contributory. 

DISSOLUTION.    See  Partnership,  2. 

DUTY.    See  Legacy.  Duty. 


EQUITABLE  ASSIGNMENT.    See  Insurance. 

EVIDENCE.    See  Rehearing,  2. 

EXECUTOR.    See  Contribution.    Indemnity,  3.    Injunction,  1. 

EXPENDITURE.    See  Voluntary  Gipt,  2. 


FACULTY.    See  Church. 
FORFEITURE.    See  Contributory,  2. 

FRAUDS   (STATUTE  OF).    See  Statute  op  Frauds. 
♦  602    ♦  FRAUDULENT  SALE.    See  Setting  aside  Deed,  2. 

FUTURE  PROPERTY,    See  Husband  and  VTife. 


GOODS  BARGAINED  AND  SOLD.    See  Statute  op  Frauds. 
GUARDIAN.    See  Lnpant. 


HUSBAND  AND  WIFE. 

1.  By  a  marriage  settlement,  the  intended  husband  and  wife  covenanted  that 

if  the  wife  should  become  thereafter  entitled  to  property  exceeding  in 
value  500^,  it  should  be  settled  upon  the  trusts  of  the  settlement  under 
which  the  wife  and  husband  took  life-interests,  with  limitations  over. 
Eddf  that  in  computing  this  value,  a  residuary  bequest  to  the  trustees  of  the 
settlement  upon  the  trusts  of  it  ought  not  to  be  reckoned,  but  that  the 
value  was  to  be  that  of  the  future  property,  which  could  be  settled.  — 
Forster  v.  Davies,  133. 

2.  A  covenant  on  the  part  of  a  husband  in  a  separation  deed,  that  it  should 

be  lawful  for  the  wife  to  live  separate  and  apart  from  him,  and  that 
he  would  not  compel  her  to  cohabit  with  him  by  any  legal  proceedings, 
held,  enforceable  in  equity  by  an  injunction  against  proceedings  in  the 
Divorce  Court  for  the  restitution  of  conjugal  rights.  —  Hunt  v.  Huntf 
221. 

3.  A  wife  entitled  to  a  reversionary  interest  for  her  separate  use  joined 

with  her  husband  in  assigning  it,  together  with  a  policy  of  insurance 
belonging  to  him,  to  a  banking  company,  in  trust  to  receive  the  assigned 
moneys  and  premises,  and  thereout,  after  payment  of  the  cost  of  the 
assignment  and  of  keeping  on  foot  the  policy,  to  retain  and  pay  such 
sums  of  money  as  should  from  time  to  time  be  due  to  the  company,  and 
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to  pay  the  residue  to  tbe  husband  and  wife  according  to  their  respective 
interests  therein.  The  deed  contained  no  proviso  for  redemption  nor 
power  of  sale,  ffeld,  that  the  wife  was  to  be  regarded  as  a  surety, 
against  whom  the  provisions  of  the  security  could  not  be  extended 
beyond  their  express  terms,  and  that  a  decree  for  foreclosure  or  sale 
could  not  be  maintained  on  appeal. —  TJie  Stamford,  Spalding^  and 
Boston  Banking  Company  v.  Ballt  310. 


INCOMPLETE  GIFT.    See  Voluntary  Gift,  1.  2. 

INCORPORATION.     See  Statutes.  1,  3. 

INCUMBRANCE.     See  Priority. 

♦  INDEMNITY.  ♦  603 

1.  A  deed  of  inspectorship  recited  that  the  debtor  was  indebted  upon  a 

bill  of  exchange,  and  that  the  holders  had  abandoned  proceedings  which 
they  had  taken  on  it  in  bankruptcy  on  a  guarantee  of  a  surety  to  pay 
"  what  should  be  found  due  by  arbitration  on  the  bill."  The  bill- 
holders  were  also  general  creditors  of  the  debtor  on  a  distinct  account. 
The  inspectorship  deed  empowered  the  inspectors  to  carry  into  effect 
the  arrangement  for  arbitration,  and  to  pay  in  full  what  the  arbitrator 
might  find  due.  It  also  contained  a  covenant  on  the  part  of  the  cred- 
itors to  indemnify  the  inspectors  by  contributions  in  proportion  to  the 
debts  due  to  the  creditors  respectively.  Heldt  that  the  bill-holders 
could  only  be  called  on  to  contribute  in  respect  of  their  general  debt, 
and  that  the  amount  due  on  the  bill  could  not  for  this  purpose  be  taken 
into  account.  —  Cheeseborovgh  v.  Wright,  162. 

2.  An  agreement  for  the  amalgamation  of  two  insurance  companies  provided 

that  the  business,  property,  liabilities,  and  engagements  of  one  should 
be  transferred  to  and  undertaken  by  the  other,  and  that  the  share- 
holders of  the  former  should  execute  the  deed  of  settlement  of  the 
latter,  and  thereupon  should  be  indemnified  out  of  the  latter^s  funds 
and  property.  Held,  that  shareholders  of  the  former  company  who 
did  not  execute  the  deed  of  settlement  of  the  latter  were  not  entitled 
to  be  personally  indemnified  by  it.  —  The  Anglo-Australian  Insurance 
Company  v.  The  Official  Manager  of  the  British  Provident  Insurance 
Society,  341. 

3.  An  executor  who,  in  winding  up  the  testator^s  affairs,  and  acting  in  pur- 

suance of  the  will,  and  according  to  the  testator^s  course  of  business, 
gave  a  promissory  note  for  a  trade  debt  of  the  testator^s :  Held,  not 
entitled  to  be  indemnified  in  full  in  respect  of  the  promissory  note 
out  of  the  testator^s  estate,  which  was  insufficient  to  pay  his  debts.  — 
Lucas  V.  WUliams  (No.  2),  439. 

See  Trustee,  2. 
INFANT. 

The  32d  Order  of  May,  1845,  requiring  an  application  for  the  appointment 
of  a  guardian  to  an  infant  to  be  served  on  his  father  or  guardian, 
applies  though  both  infant  and  guardian  are  out  of  the  jurisdiction.  — 
O'Brien  y.  Maitland,  331. 
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INJUNCTION. 

1.  Where  an  executor  bad  continaed  the  testator^s  business  in  pursuance  of 

the  will,  and  had  in  so  doing,  and  according  to  the  ordinary  course 
of  business  pursued  by  the  testator,  given  a  promissory  note  for 
goods  supplied  to  the  testator  himself:  Held,  that  the  executor  could 
not  obtain,  in  a  creditor's  suit  for  the  administration  of  the  testa- 
tor's estate,  an  injunction  to  restrain  the  creditor  to  whom  the  prom- 

*  604       issory    *  note   had    been    given   from   proceeding   upon    it   at   law, 

although  there  might  have  been  an  understanding  that  the  executor 
was  not  to  oe  personally  liable,  and  that  the  creditor  was  to  look 
only  to  the  testator's  assets  for  payment,  and  although  the  money 
produced  by  the  executor's  trading  had  been  paid  into  Court  under 
an  order  in  the  suit.  Such  relief,  if  to  be  obtained,  must  be  sought 
in  a  distinct  suit.  An  order  for  an  injunction  granted  in  the  admin- 
istration suit  was  thereupon  on  appeal  discharged  and  with  costs  both 
below  and  upon  the  appeal.  —  Luccls  ▼.  WiUiams  (No.  1),  436. 

2.  Per  the  Lord  Justice  Turner.     Where  there  has  been  long  and  quiet 

enjoyment  under  a  patent  the  Court  will  not  refuse  an  interlocutory 
injunction  to  restrain  infringement  of  it  merely  on  the  ground  that  the 
defendant,  if  ultimately  successful,  will  have  been  more  injured  by  its 
being  granted  than  the  plaintiff,  if  ultimately  successful,  will  have  been 
by  its  having  been  refused.  —  Davenport  v.  Jepson,  440. 

See  Husband  and  Wife,  2. 

INQUmY  AS  TO  SANITY.    See  Lunacy,  1. 

INSPECTORSHIP  DEED.    See  Indebinity.  1. 

INSURANCE. 

The  plaintiffs  were  owners  of  a  cargo  of  wheat  which  they  had  insured  at 
7000Z.  The  market  having  fallen,  they  sold  it  for  67002.,  **  including 
freight  and  insurance.  Payment  in  cash  in  exchange  for  bills  of  lading 
and  policies  of  insurance  effected  with  approved  underwriters."  The 
cargo  was  totally  lost,  and  the  insurance  company  paid  the  7000/. 
Held,  reversing  the  decree  appealed  from,  that  the  purchaser  was  enti- 
tled to  the  whole  7000/.  received  from  the  company,  and  not  merely  to 
5700/.  —  RaUi  v.  The  Universal  Marine  Insurance  Company,  1. 

INTEREST.    See  Contingent  Interest. 

INTERPLEADER. 

The  owner  of  lands  subject  to  a  charge  is  entitled  to  file  a  bill  against  per- 
sons setting  up  conflicting  claims  to  the  benefit  of  the  charge  to  have 
their  rights  declared,  and  the  estate  discharged  on  payment  of  the 
money  charged;  and  such  bill  is  not  a  bill  of  interpleader  so  as  to 
require  an  affidavit  of  no  collusion.  —  Vyvyan  v.  Vyvyan,  183. 

INVESTMENT. 

A  testator  directed  his  trustees  to  convert  his  personal  estate  and  invest  it  in 
the  purchase  of  lands  to  be  settled  in  strict  settlement,  and  in  the 
mean  time  to  invest  it  in  the  funds  and  pay  the  dividends  to  the 
persons  who  would  have  been  entitled  to  the  rents  of  the  lands 

*  605       *  if  purchased.    The  testator  died  shortly  before  the  passing  of  the 
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Statute  22  &  23  Vict.  c.  35,  possessed  of  considerable  sums  of  bank- 
stock  and  East  India  stock. 
Hddj  after  the  passing  of  the  Statute  23  &  24  Yiet.  c.  38,  that  the  trustees 
were  justified  in  retaining  the  above  stocks  in  their  present  state,  and 
investing  other  moneys  in  like  stocks,  until  a  suitable  investment  in 
land  could  be  found,  and  that  the  tenant  for  life  was  entitled  to  the 
whole  income  arising  from  them  subsequent  to  the  passing  of  that  stat- 
ute. 
But  held,  that  for  the  period  between  the  death  of  the  testator  and  the  pass- 
ing of  the  Statute  23  &  24  Vict.  c.  38,  the  tenant  for  life  was  entitled 
only  to  such  income  as  she  would  have  received  had  the  stocks  been 
converted  at  the  testator^s  death  and  invested  in  consols;  the  last- 
mentioned  statute  making  the  32d  section  of  22  &  23  Vict.  c.  35, 
retrospective  for  the  purpose  of  making  it  apply  to  instruments  coming 
into  effect  before  it  was  passed,  but  not  so  as  to  affect  rights  accrued 
before  the  passing  of  the  later  Act.  —  Hume  v.  Richardson,  29. 
ISSUE.    See  Construction,  5. 


JOINT  ESTATE  OF  PARTNERS.    See  Bankruptcy,  5. 

JOINT  TENANTS. 

A  father  devised  his  real  estate  to  his  sons  A.,  B.,  and  C.  as  tenants  in  com- 
mon, subject  to  charges  in  favour  of  his  wife  and  daughters,  and  gave 
his  personal  estate  to  his  children  in  equal  shares.  Many  years  afler 
the  father^s  death,  but  before  the  chaises  had  been  satisfied,  A.  made  a 
will  giving  all  his  property  "  unto  my  said  brothers  B.  and  C.  abso- 
lutely for  their  uses  under  the  directions  of  the  will  of  my  late  father.^^ 
Held,  that  the  use  of  the  plural  v^rd  **  uses,^'  and  the  reference  to  the  direc- 
tions of  the  father^s  will,  were  not  sufficient  to  vary  the  construction  of 
the  previous  words  of  gifl,  and  that  B.  and  C.  took  as  joint  tenants.  — 
Oliver  v.  White,  17. 

JURISDICTION   (PERSONS  OUT  OF).    See  Infant. 


LACHES.    See  Delay,  2. 

LANDS  CLAUSES  ACT.    See  Statutes.  1,  2. 

LAPSE  OF  TIME.    See  Delay,  1. 

LEGACY  DUTY. 

A  testator  bequeathed  annuities  to  persons  all  subject  to  the  same  rate 

of  duty,  and  directed  his  *  trustees  to  continue  at  interest  sums  *  606 
which  should  be  amply  sufficient  to  pay  out  of  the  income  thereof 
such  of  the  annuities  as  should  be  existing,  and  to  divide  the  residue 
of  the  principal  moneys  between  the  surviving  annuitants  and  their 
respective  children,  including  the  children  of  the  deceased  annuitants ; 
and  to  divide  among  the  children  of  the  first-named  annuitants,  on 
the  death  of  one  or  more  of  the  others,  such  part  of  the  principal 
moneys  as  would  not  be  required  for  payment  of  the  subsisting  annuities 
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until  all  the  principal  money  provided  by  the  sale  of  his  residaazy 
estate  should  be  paid  and  divided  among  such  children  to  whom  be 
bequeathed  the  same.  In  other  part«  of  the  will,  the  testator  spoke 
of  the  annuities  and  residuary  estate  distinctly.  Hdd,  that  the  legacy 
duties  were  payable  on  the  annuities  as  annuities,  and  not  at  once 
on  the  whole  residuary  estate  as  bequeathed  in  succession  to  persona 
chargeable  with  the  same  rate  of  duty.  —  Crow  ▼.  RobinsoUy  337. 

LEGATEE.    See  Contribution. 

LIEN. 

1.  The  general  lien  of  a  consignee  cannot  be  set  up  against  the  express 

directions  of  the  consignor  given  to  him  at  the  time  when  the  cargo  is 
accepted. 
B.  &  Co.  consigned  a  cargo  to  the  defendants  and  sent  to  them  the  bill  of 
lading  in  a  letter  saying:  "The  present  serves  to  cover  bill  of  lading 
for,  &c.,  shipped  per  China,  against  which  we  have  valued  on  you  at 
six  months  in  favour  of  F.,  S.,  &  Co.,  for  1200^,  which  please  kindly 
protect.^^  On  the  same  day  B.  &  Co.  sent  to  F.,  S.,  &  Co.  the  bill 
of  exchange  which  was  drawn  on  the  defendants  to  the  order  of  F.,  S., 
&  Co.,  and  concluded  "place  the  same  with  or  without  advice  to 
account  consignment  per  China.*^  AAer  the  bill  of  lading  arrived  F., 
S.,  &  Co.  presented  the  bill,  but  the  defendants  refused  to  accept  it. 
Shortly  afterwards  B.  &  Co.  stopped  payment,  and  aflerwards  the 
cargo  arrived :  Held,  that  it  was  effectually  appropriated  to  meet  the 
bill,  and  that  F.,  S.,  &  Co.  had  a  lien  upon  it  in  priority  to  the  claim 
of  the  defendants  for  the  balance  due  to  them  on  their  general  account 
as  consignees.  —  Frith  y»  Forbes^  409. 

2.  An  agreenient  for  an  advance  to  enable  a  contractor  for  railway  works  to 

execute  them  on  terms  entitling  tl\p  lender  to  a  char^re  on  the  contract 
moneys,  and  to  receive  pro6ts  in  lieu  of  interest,  Tield  not  to  entitle  the 
lender  to  any  part  of  the  benefit  of  the  agreement  for  security,  unless 
the  advance  wore  made  to  the  stipulated  extent  and  at  the  stipulated 
times,  or  to  any  lien  or  charge  for  a  small  portion  only  of  the  stipulated 
advance.  —  Twynam  v.  Hudson,  462. 

*  607  *  3.  By  one  clause  of  a  deed  of  settlement  of  a  colonial  banking  com- 
pany the  directors  had  power  to  issue  shares  on  such  terms  as  they 
thought  expedient.  By  another  clause,  the  company  was  to  have  a 
lien  for  debts  due  to  the  company  from  the  shareholders  upon  any 
shares  of  the  debtors.  The  directors  issued  shares,  with  powers  of 
attorney,  for  the  expressed  purpose  of  enabling  the  persons  to  whom 
they  were  issued  to  remit  them  to  England  and  to  deal  with  them  as 
negotiable  securities  or  as  money  payments :  Held,  that  no  lien  attached 
to  the  shares  so  issued.  —  Hunter  v.  Stewart,  168. 

LIMITATIONS   (STATUTE  OF). 

A  woman  who  cohabited  with  a  man  as  her  husband  handed  to  him  sums 
of  money  without  any  specific  directions  as  to  their  application,  and  he 
invested  them  in  purchase  of  leasehold  and  other  property.  Held,  that 
the  transactions  ought  to  be  regarded,  not  as  loans,  to  which  the 
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Statute  of  Limitations  would  be  applicable,  but  in  the  nature  of  a 
trust,  and  that  she  was  entitled  to  the  investments.  —  James  y.  Holmes^ 
470. 

LOAN.    See  Limitations  (Statute  op). 

LOCUS   STANDI.    See  Contingbnt  Intkrest. 

LUNACY. 

1.  An  inquiry  was  ordered  as  to  the  sanity  of  a  young  man  of  large  property 

on  the  application  of  a  number  of  his  relations.  The  inquiry  was  pro- 
ceeded with,  and  the  verdict  was  that  the  alleged  lunatic  was  of  sound 
mind.  He  then  presented  a  petition,  praying  that  the  applicants  might 
be  ordered  to  pay  htm  his  costs  incurred  on  the  application  for  the 
inquiry,  in  the  proceedings  on  the  inquiry,  and  on  the  present  applica- 
tion. The  Court  being  satisfied  that  the  conduct  of  the  alleged  lunatic 
had  been  such  as  to  render  it  very  doubtful  whether  he  was  sane,  and 
that  the  application  had  been  made  bona  fide  without  any  personal 
motive,  and  with  a  view  to  his  best  interests :  Hdd^  that,  assuming  the 
Court  to  have  jurisdiction  to  order  the  applicants  to  pay  the  costs,  such 
an  order  ought  not  to  be  made. 
Whether,  no  lunacy  having  been  found,  the  Court  had  jurisdiction  to  deal 
with  the  costs,  qucere,  —  In  re  Windham^  68. 

2.  Under  the  Lunacy  Regulation  Act,  16  &  17  Vict.  c.  70,  §§  124  and  136, 

a  married  coheiress  at  law  of  a  deceased  intestate  lunatic  can  consent 
in  Court  to  the  payment  of  her  share  of  the  proceeds  of  the  lunatic^s 
real  estate  to  her  husband,  and  an  acknowledged  deed  under  the 
Fines  and  Recoveries  Act  is  unnecessary.  —  In  re  WJieeler,  640. 

♦  LUNATIC.     See  Trustee  Act.  1850.  ♦  608 

LYING  BY.    See  Delay,  2. 


*•  MANUFACTORY."    See  Statutes,  2. 
MARRIAGE  SETTLEMENT.     See  Husband  and  Wife,  1. 
MISREPRESENTATION.     See  Vendor  and  Purchaser,  8. 
MISTAKE.    See  Rectification  of  Deed.    Vendor  and  Purchaser,  1. 
MORTGAGE.     See  Husband  and  Wife,  8.    Priority. 


NEGOTIABLE  SECURITIES.    See  Lien,  3. 
NOTICE.    See  Pleading,  4.    Priority. 


OFFER.    See  Acceptance  of  Offer. 

ORDER. 

The  time  at  which  an  order  is  '*made"  is  that  of  the  order  being  pro- 
nounced and  of  its  date,  and  not  that  of  its  being  drawn  up.  An 
appeal,  therefore,  in  a  winding-up  case  was  held  to  be  too  late  when 
brought  beyond  three  weeks  from  the  former,  though  not  from  the  latter 
period.  —  Ex  parte  Hookey^  In  re  The  Risca  Coal  and  Iron  Co.,  466. 
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PARTIES.    See  Pleading,  1,  2. 
PARTITION.    See  Truster  Act,  1850. 
PARTNERSHIP. 

1.  The  plaintiff  was  lessee  of  seams  of  coal  for  a  term  of  years  and  had  aban- 

doned the  working  of  the  upper  seams  as  unprofitable.  In  1845,  he 
entered  into  partnership  for  working  the  upper  seams  with  the  defend- 
ant, his  colliery  manager.  In  1857,  the  upper  seams  having  been 
worked  as  far  as  could  be  done  from  the  existing  pits,  the  defendant* 
with  the  privity  and  approbation  of  the  plaintiff,  sunk  a  new  pit  at  con- 
siderable expense,  which  was  defrayed  out  of  the  partnership  moneys. 
In  1858,  differences  having  arisen,  the  plaintiff  gave  the  defendant 
notice  to  dissolve  the  partnership,  which  notice  the  defendant  refused 
to  receive,  insisting  that  the  understanding  had  been  that  the  partner- 
ship should  continue  for  the  whole  duration  of  the  lease.    The  new 

*  609       pit  was  only  just  finished.    No  *  express  agreement  as  to  the  duration 

of  the  partnership  was  proved. 

Held,  affirming  the  decision  of  the  Court  below,  that  the  burden  of  establish- 
ing that  there  was  more  than  a  partnership  at  will  lay  upon  the  defend- 
ant, and  that,  in  the  absence  of  such  proof,  the  plaintiff  was  entitled 
to  dissolve  the  partnership  at  his  pleasure,  and  the  defendant  could 
not  claim  any  interest  in  the  seams  of  coal. 

But,  held,  that  an  inquiry  had  rightly  been  directed  whether  any  and  what 
sum  ought  to  be  allowed  to  the  defendant  in  respect  of  the  expen- 
diture on  the  new  pit.  —  Burdon  v.  Barkus,  42. 

2.  Partnership  articles  provided  that  the  senior  partner  should  receive  a 

fixed  annual  sum  out  of  the  profits,  and  that  the  junior  should  receive 
the  residue  and  bear  all  the  losfies.  The  senior  partner  was  to  be  at 
liberty  to  retire  on  notice,  when  a  deed  of  dissolution  was  to  be 
executed  containing  all  the  usual  and  proper  provisions ;  and,  if  he 
died  without  having  retired,  his  death  was  to  operate  as  a  dissolution. 
If  the  junior  partner  died  during  the  partnership,  the  senior  was  to 
pay  the  junior^s  representatives  ''his  half  share  of  the  stock ;^^  but 
there  was  no  corresponding  provision  for  the  event  of  the  senior^s 
death.  Held,  on  the  death  of  the  senior  partner  in  the  lifetime  of 
the  junior,  that  the  estate  of  the  deceased  was  entitled  to  a  moiety 
of  the  stock  in  trade  and  credits  of  the  partnership. 
"  The  business  ^^  held  not  to  mean  the  capital  or  stock  in  trade.  — Nebon  ▼. 
BeMy,  821. 

3.  Articles  of  partnership  for  a  term  were  entered  into  between  an  active  and 

a  sleeping  partner  under  the  name  of  the  former,  who  continued  to 

carry  on  the  business  after  the  expiration  of  the  term  in  the  same 

name,  but  without  paying  off  the  capital  of  the  sleeping  partner.     Hdd^ 

that  the  partnership  continued,  and  that  the  sleeping  partner  was  entitled 

to  a  share  of  the  profits  after  the  end  of  the  term.  —  Parsons  v.  J7ay- 

wardf  474. 

See  Bankruptcy,  2,  5. 

PATENT. 

1.  The  question  of  the  identity  of  two  specifications,  for  the  purpose  of  decid- 
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ing  as  to  the  novelty  of  an  invention,  is  one  of  fact,  to  be  left  to  the 
jury.  —  Hill  V.  Evam,  288. 

2.  A  8peci6cation  of  a  patent  does  not  differ  from  any  other  publication  of 

an  invention  for  the  purpose  of  invalidating  a  subsequent  patent  for 
want  of  novelty.  —  Ibid, 

3.  A  prior  publication,  to  have  that  effect,  must  be  one  from  which  a  per- 

son with  ordinary  knowledge  would  be  able  practically  to  apply  the 
discovery  without  further  experiment.  If  something  remains  to  be 
ascertained,  there  is  room  for  a  valid  patent.  —  Ibid. 

4.  Publication  of  an  invention  in  terms  of  mere  generality,  or  not  true  to 

their  full  extent,  will  not  invalidate  a  subsequent  patent,  the 
specification  of  which  is  limited  and  *  accurate  and  gives  a  spe-    *  610 
cific  rule  of  practical  application.  — Ibid, 

5.  Prior  knowledge  must,  in  order  to  avoid  a  patent  for  want  of  novelty,  be 

knowledge  equal  to  that  required  to  be  given  by  a  specification.  — 
Ibid. 

See  Injunction,  2. 

PAYMENT  OUT  OF  COURT. 

An  administrator  petitioned  for  transfer  and  payment  to  him  of  funds  in 
Court  which  belonged  absolutely  to  the  intestate  who  died  many  years 
ago,  and  which  had  remained  standing  to  his  separate  account  and 
had  not  been  dealt  with  for  thirty-six  years.  The  Master  of  the  Rolls 
declined  to  order  payment  to  the  petitioner,  and  directed  an  inquiry  as 
to  the  next  of  kin.  On  appeal  the  Court  directed  notice  to  be  given 
to  the  next  of  kin,  and  this  having  been  done  ordered  transfer  and 
payment  to  the  petitioner.  —  Peacock  v.  Saggers,  406. 

PERSONAL  REPRESENTATIVE.    See  Payment  out  of  Court. 

PETITION  OF  APPEAL.    See  Rehearing,  1. 

PLEA.    See  Res  Judicata. 

PLEADING. 

1.  In  a  suit  instituted  by  cettuis  que  trust  to  administer  the  trusts  of  a  settle- 

ment and  make  the  trustee  liable  for  the  loss  of  part  of  the  fund,  the 
trustee  alleged  by  his  answer  that  a  deceased  tenant  for  life  had  re- 
ceived the  lost  moneys,  and  that  his  personal  representatives  were 
necessary  parties.  The  plaintiffs  thereupon  amended  their  bill  by 
making  an  administrator  ad  litem  of  the  tenant  for  life  a  party.  Held, 
that  the  estate  of  the  tenant  for  life  was  sufiiciently  represented,  and 
that  it  was  not  necessary  to  have  a  general  administrator  before  the 
Court. 
Whether  it  was  necessary  that  any  representative  of  the  tenant  for  life  should 
be  a  party  to  the  suit,  quasre, —  Williams  v.  AUen,  71. 

2.  Where  a  plaintiff  filed  a  bill  on  behalf  of  himself  and  all  other  shareholders 

in  a  railway  company,  and  sought  an  injunction  to  restrain  the  com- 
pany from  running  steam  vessels  in  a  manner  which  he  alleged  to  be 
ultra  mreSt  but  admitted  on  cross-examination  that  he  was  a  shareholder 
in  a  rival  company,  and  instituted  the  suit  by  the  direction  of  the  latter 
company,  who  indemnified  him  against  costs :  Hetd,  that  the  bill  was 
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•  an  imposition  on  the  Court,  and  was  properly  dismissed  wttb  costii.  — 

Forrest  t.  The  Manchester,  Sheffield,  and  Lincolnshire  Railway  Com- 
pany^ 126. 
3.  Wher^  a  case  is  brought  forward  by  an  individual  shareholder  on  behalf  of 
a  company  it  must  be  so. by  a  bill  directed  exclusively  and  bond  fide 

*  611        to  the  maintenance  of  *  the  common  interests  of  the  company,  and 

must  not  be  mixed  up  with  or  made  an  alternative  to  relief  sought  by 
the  plaintiff  individually  in  antagonism  to  the  company. 

Alternative  cases  may  be  embodied  in  one  bill  and  alternative  relief  prayed, 
so  long  as  the  plaintiff  retains  the  same  character  throughout,  but  he 
cannot  by  one  part  of  the  bill  be  an  adverse  claimant  against  the  com- 
pany, and  in  another  seek  to  represent  it  and  sue  on  its  behalf. 

Where  a  shareholder  filed  a  bill  of  that  description,  held,  that  so  far  as  he 
sued  on  behalf  of  himself  and  all  the  other  shareholders,  the  bill  could 
not  be  sustained  by  reason  of  the  frame  of  the  suit,  and  irrespectively 
of  the  merits  of  that  part  of  the  case. 

Upon  the  other  part  of  the  suit,  hdd,  that  the  company  was  not  bound  by  a 
preliminary  contract  entered  into  before  the  formation  of  the  company, 
and  not  embodied  in  the  rules  of  the  cost-book,  and  that  as  this  which 
was*  the  plaintiff^s  case  for  relief  individually  failed  also,  the  bill  had 
consequently  been  properly  dismissed  altogether.  —  Thomas  v.  Hobler^ 
199. 

4.  Although  a  cause  is  heard  on  motion  for  decree,  the  defence  of  purchase 
for  value  without  notice  must  still  be  set  up  by  the  answer.  Where, 
therefore,  the  defendants  merely  stated  by  their  answer  that  the  plain- 
tiff was  a  volunteer  whose  cliarge  was  invalid  as  against  a  subsequent 
purchaser  for  value :  Held,  that  the  defendants  could  not  in  evidence 
raise  the  question  of  absence  of  notice  of  the  plaintiff^s  charge. 

There  is  no  such  general  rule  as  that  a  Court  of  Equity  will  never  assist  a 
plaintiff  against  a  defendant  who  is  a  purchaser  without  notice ;  and 
an  encumbrancer  for  value  of  an  equitable  interest  may  successfully 
file  a  bill  against  a  subsequent  encumbrancer  for  value  to  have  the 
priority  declared  and  enforced.  —  Phillips  v.  Phillips,  208. 
POLICIES.    See  Insurance. 
POSSIBILITY.    See  Contingent  Interest. 
POWER. 

A  tenant  in  tail  under  a  will  with  power  to  charge  portions  and  for  the  pur- 
pose of  raising  them  to  demise  the  devised  hereditaments  to  trustees 
for  a  term,  charged  the  estate  with  the  payment  of  4000^.  for  the  bene- 
fit of  his  younger  children  as  he  should  appoint,  and  subject  to  appoint- 
ment equally,  and  he  appointed  the  hereditaments  to  trustees  for  a 
term,  with  a  proviso  for  cesser,  and  reserved  to  himself  a  power  of 
revoking  any  of  the  trusts  of  the  money,  and  to  declare  any  new  trusts 
thereof.  He  executed  a  subsequent  deed,  not  noticing  the  for- 
*612  mer,  purporting  to  charge  part  of  the  hereditaments  *with  2000/. 
in  favour  of  a  younger  child,  and  to  create  a  term  to  secure  it. 
Held,  that  the  trusts  of  the  money  were  well  revoked  and  reappointed, 
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bat  that  the  reappointment  of  the  term  was  void,  so  that  the  trustee  of 
it  could  not  give  a  good  receipt  to  mortgagees  for  the  money  raised.  — 
Vyvyan  v.  Vyvyan,  188. 

PRACTICE. 

Common  order  to  revive  made  on  the  death  of  the  sole  plaintiff  at  the  in- 
stance of  a  cotenant  for  life  with  the  deceased  plaintiff  who  was  not  a 
party  to  the  suit,  but  had  been  served  with  the  decree.  —  Dobson  v. 
Faithwaite,  190. 

PREMISES.     See  Construction,  1. 

PRINCIPAL  AND  SURETY. 

Com  factors  supplied  iiour  on  credit  to  a  baker,  on  his  executing  to  them, 
with  a  surety,  a  bond,  the  condition  of  which,  af\er  reciting  that  the 
baker  had  entered  into  a  contract  for  the  supply  of  bread  to  the  army, 
was  that  the  bond  was  to  be  void  if  the  baker  should  deliver  to  the 
corn  factors  his  bills  on  the  government  as  he  drew  them,  and  if  he  and 
the  surety  should  make  good  the  amounts  to  become  due  to  the 
corn  factors.  The  corn  factors  supplied  flour,  but  not  of  the  quality 
speci6ed  in  the  government  contract,  which  was  vacated  on  that  account. 
Heldf  that  the  com  factors  could  not  against  the  surety  allege  ignorance 
of  the  terms  of  the  contract,  and  that  the  surety  was  discharged.  — 
Blest  V.  Browfi,  367. 

See  Husband  and  Wife,  8. 

PRIORITY. 

The  husband  of  a  legatee  beneficially  entitled  under  a  will  to  a  share  of  the 
testator^s  residuary  estate  was  one  of  the  trustees  of  the  will,  and  joined 
with  his  wife  in  mortgaging  her  share.  The  mortgagee  served  notice 
of  the  deed  upon  the  mortgagor- trustee,  but  gave  no  other  notice  of 
the  encumbrance,  ffeld^  that  tfie  notice  was  sufficient  as  against  subse- 
quent encumbrancers,  although  the  latter  had  given  formal  notice  of 
their  encumbrances  to  every  trustee.  —  Willea  v.  GreenhiU,  147. 

PROFITS.     See  Partnership,  3. 

PROOF  BY  EXECUTORS  OF  PARTNER.    See  Bankruptcy,  2. 

PUBLICATION.    See  Patent. 

PUBLIC  HOUSE.    See  Specific  Performance,  1. 

PUBLIC  ROADS.    Sec  Construction,  2. 

PURCHASE  FOR  VALUE  WITHOUT  NOTICE.   See  Pleading.  4. 


♦  RECEIPTS  (POWER  TO  GIVE).  '  See  Power.  •  618 

RECONVEYANCE.    See  Setting  aside  Deed,  1. 

RECTIFICATION  OF  DEED. 

Per  the  Lord  Justice  Turner.  Although  in  general,  in  order  to  induce  the 
Court  to  rectify  an  instrument  on  the  ground  of  mistake,  it  must  be 
shown  that  the  mistake  was  the  concurrent  mistake  of  all  the  parties, 
yet,  sembU,  this  rule  ought  not  to  be  applied  where  the  object  of  the 
rectification  is  to  set  aside  the  deed  pro  tanio  as  against  the  party  alleg- 
ing the  mistake.  —  Bentley  t.  Mackay,  279. 

'[  479  ] 


*  618  INDEX  TO  THE  PRINCIPAL  MATTERS. 

REHEARING. 

1.  The  Court  cannot  dispense  altogether  with  the  signature  of  counsel  to  a 

petition  of  rehearing.  —  Buckeridge  v.  WhcUley,  363. 

2.  Leave  refused  to  a  defendant  to  adduce  fresh  evidence  on  the  hearing  of 

an  appeal  for  the  purpose  of  proving  admissions  made  by  the  plaintiff 
in  conversation: —  Olover  v.  Daubney,  661. 

REMOVAL  OF  TRUSTEE.    See  Trustkb,  1. 

REPRESENTATIVE.    See  Pleading,  2. 

REPUTED  OWNERSHIP.    See  Shares. 

RESCINDING  CONTRACT.    See  Vendor  and  Purchaser,  3. 

RES  JUDICATA. 

The  defence  of  res  judicata  cannot  be  sustained  where  the  grounds  of  relief 
alleged  by  the  bills  in  the  two  suits  are  different.  —  Hunter  v.  Stewart, 
168. 

RESULTING  TRUST. 

Shares  were  purchased  in  a  banking  company,  the  rules  of  which  provided 
that  no  benefit  of  survivorship  should  take  place  between  the  share- 
holders. The  purchaser  caused  the  transfer  of  them  to  lie  made  to 
herself  and  another  peVson  who  lived  with  her,  and  was  called  her 
niece,  but  was  not  related  to  her.  Heldt  — 
1st,  That  the  rules  did  not  exclude  the  benefit  of  survivorship  at  law  between 

the  two. 
2dly,  That  having  regard  to  all  the  circumstances  of  the  case,  there  was  no 
resulting  trust  for  the  purchaser,  but  that  on  her  decease  the  co-trans- 
feree took  the  whole  interest  both  at  law  and  in  equity.  —  Oarrick  v. 
Taylor,  169. 

REVIVOR.    See  Charging  Order.    Practice. 

REVOCATION.    See  Power. 


SALE  OR  MORTGAGE.    See  Delay,  1. 
♦614    ♦SCHEME. 

Variation  on  petition  of  a  scheme  settled  on  further  consideration  for  the 
administration  of  the  estate  of  a  testator  according  to  a  discretion 
reposed  by  him  in  his  trustees  and  exercised  in  their  stead  by  the 
Court.  •—  Benett  v.  Wyndham,  259. 

See  Church. 
SECURITY.    See  Lien,  2. 

SEPARATION  DEED.    See  Husband  and  Wife,  2. 
SETTING  ASIDE  DEED. 

1.  A  purchase  from  an  illiterate  poor  man,  who  was  ill  at  the  time,  set  aside, 
the  price  being  inadequate,  the  vendor  having  no  professional  advice, 
and  the  transaction  being  completed  in  great  haste  and  on  terms 
unduly  disadvantageous  to  him. 
The  Master  of  the  Rolls  declared  the  conveyance  void  and  directed  it  to 
be  cancelled,  but  declined  to  direct  a  reconveyance.  Held,  on  appeal, 
that  the  proper  form  of  decree  in  such  cases  is  not  to  declare  the  deed 
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Toid,  but  to  direct  it  to  be  set  aside  and  order  a  reconveyance.  — 
Clark  ▼.  Mcdpasy  401. 
2.  A  remainder-man,  who  failed  in  a  suit  instituted  by  him  against  the  tenant 
for  life  in  respect  of  alleged  waste,  and  who  was  ordered  to  pay  the 
costs  of  the  suit,  sold  his  remainder  and  executed  a  conveyance  of  it 
to  the  purchaser  before  the  costs  could  be  taxed,  and  he  paid  his 
solicitor's  bill  out  of  the  proceeds  of  the  sale  without  leaving  sufficient 
to  pay  the  defendant's  costs  of  the  suit,  and  without  having  any  means 
of  paying  them.  Held,  that  the  defendant  was  not  entitled  to  have 
the  conveyance  set  aside  or  declared  fraudulent,  or  to  recover  from 
the  remainder-man's  solicitor  the  portion  which  the  solicitor  had  received 
of  the  proceeds  of  the  sale  in  payment  of  his  costs,  and  that  the  fact  of 
the  purchaser  having  or  not  having  notice  of  the  circumstances  attend- 
ing the  sale,  or  of  the  purpose  of  it,  was  immaterial.  Nortcliffe  v.  War" 
burton,  449. 

SETTLEMENT.    See  Husband  and  Wife.  1. 

SHAREHOLDER.    See  Acceptancb  of  Offer.    Pleadinq,  2. 

SHAREHOLDERS.    See  Indemnity,  2. 

SHARES. 

A  shareholder  in  a  company  instructed  his  broker  to  sell  the  shares,  which 
the  broker  did  by  transfers  executed  by  the  shareholder  but  with  blanks 
for  the  date  and  the  name  of  the  transferee,  who  on  receiving  the 
transfer  paid  the  purchase-money,  and  subsequently  resold  some  of  the 
shares  and  filled  up  the  transfers  with  the  names  of  the  sub-pur- 
chasers *  and  the  dates  of  the  sub-purchases.  In  the  interval  *  615 
the  original  vendor  had  been  adjudicated  bankrupt,..and  the  com- 
pany on  that  account  declined  to  register  the  transfers  so  filled  up. 
On  a  bill  filed  by  the  original  purchaser,  against  the  bankrupt's 
assignees  they  were  ordered  to  transfer  the  shares. 
The  company  was  formed  under  the  7  &  8  Vict.  c.  110,  but  the  original 
purchaser,  who  was  himself  a  transferee  of  the  shares,  had  not  been 
registered  in  respect  of  them.  Held,  that  he  was  not  by  that  omission 
precluded  from  transferring  them :  the  24th  section  of  the  Act,  not- 
withstanding the  generality  of  its  language,  being  restricted  to  sub- 
scribers and  not  applying  to  actual  shareholders. 
The  omission  had  arisen  from  press  of  business  in  the  company,  and  its 
practice  was  at  the  time  to  give  an  acknowledgment  to  a  shareholder 
intending  to  sell  that  the  company  held  the  certificate  of  his  shares. 
The  vendor  obtained  such  an  acknowledgment  on  the  occasion  of  the 
sale  in  question,  and  handed  it  to  the  purchaser,  but  neither  gave 
notice  to  the  company  otherwise  of  the  sale.  Held,  that  the  shares 
were  not  in  the  vendor's  reputed  ownership  at  his  bankruptcy.  — 
Morris  v.  Cannan,  582. 

See  Acx^EPTANCB.    Contributory,  2.    Lien,  8. 

SIGNATURE  OF  COUNSEL.    See  Rehearino,  1. 

SPECIFICATION.    See  Patent. 
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SPECIFIC  PERFORMANCE. 

1.  In  May,  1860,  the  defendant  agreed  to  take  a  lease  of  a  public  house  from 

the  plaintiff,  provided  the  latter  could  obtain  a  retail  license,  but  if  on 
any  account  it  could  not  be  obtained  the  defendant  was  to  be  at  lib- 
erty at  any  time  to  quit  the  premises.  The  defendant  entered  into 
possession,  but  could  obtain  no  license,  except  on  a  promise  that  no 
excisable  liquors  should  be  sold  for  contiumption  on  the  premises.  The 
defendant  took  a  license  on  these  terms  and  underlet  the  premises  till 
May,  1861,  when  he  gaye  the  plaintiff  notice  to  quit.  Held^  that  the 
condition  had  not  been  fulfiUed,  and  that  the  defendant  had  not  waived 
it,  and  that  consequently  a  bill  for  specific  performance  of  the  agree- 
ment had  been  properly  dismissed,  but  that  it  ought  to  have  been  dis- 
missed without  costs.  — Modlen  v.  Snowball,  143. 

2.  An  agreement  was  entered  into  between  F.  and  O.  that  F.  should  grant  to 

O.  a  lease  of  a  coal  wharf  at  a  certain  rent,  and  should  be  employed 
throughout  the  tenancy  at  a  salary  of  2001,  a  year,  and  a  commia- 

*616  sion  on  the  coal  sold  at  the  wharf.  Disputes  having  arisen,  *0. 
filed  a  bill  against  F.  for  specific  performance  of  the  agreement  to 
grant  the  lease. 
SMf  reversing  the  decision  of  Vice-Chancellor  Wood,  that  specific  per- 
formance could  not  be  decreed,  inasmuch  as  that  part  of  the  agreement 
of  which  the  Court  could  decree  specific  performance,  was  inseparably 
connected  with  stipulations  which  the  Court  could  not  enforce. — 
Ogden  t.  Fossick^  426. 

See  Vendor  and  Purchaser,  1,2. 

STATUTE  OF  FRAUDS. 

In  1858,  P.  &  Co.  agreed  with  C.  &  Co.  that  P.  &  Co.  should  supply,  and 
C.  &  Co.  take,  coal  to  an  amount  not  less  than  100  tons  per  day  at  a 
certain  price  to  be  paid  for  monthly,  and  if  in  any  month  C.  &  Co. 
could  not  take  that  quantity  they  were  nevertheless  to  pay  for  it* 
This  agreement  was  to  commence  on  21st  January,  1859,  and  to  con- 
tinue through  1859,  and  for  three  years  following,  determinable  at  six 
months^  notice  by  either  party.  Early  in  1861,  C.  &  Co.  made  over 
their  business  in  the  F.  Co.,  and  it  was  verbally  agreed  that  the  above 
contract  should  be  made  over  to  the  company.  P.  &  Co.  accordingly 
supplied  coal  to  the  F.  Co.  till  July,  1861,  when  the  company  fell  into 
difficulties  and  declined  to  take  any  more.  P.  &  Co.  continued  to  lay 
by  coal  for  the  company,  and  on  the  company  being  wound  up  sought 
to  prove  for  the  price  of  the  coal  so  laid  by,  all  coal  which  had  been 
actually  taken  by  the  company  having  been  paid  for. 
Hdd,  that  the  adoption  of  the  contract  by  the  F.  Co.  constituted  a  new  con- 
tract which  could  not  be  performed  within  a  year,  and  that  as  there 
was  no  note  in  writing  the  F.  Co.  could  not,  consistently  with  the 
Statute  of  Frauds,  be  charged  upon  it.  —  In  re  l^he  Fentreguinea  Fuel 
Company,  Limited,    Pegg''s  Claim,  541. 

STATUTES. 

1.  A  public  improvements  Act,  passed  afler  the  Lands  Clauses  Act,  enacted 
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that  all  and  singolar  the  enactments  of  a  fbnner  pablic  iniproTements 
Act,  passed  before  the  Lands  Clauses  Act,  should  extend  to  the  new 
improTements  as  if  th<'jr  had  been  authorized  by  the  former  Act. 
Beld^  that  the  incorporation  of  the  Lands  Clauses  Act  was  excluded, 
so  that  a  land-owner  could  not  cbim  under  it  the  costs  of  payment  out 
of  Court  under  the  disability  clauses  of  the  Lands  Clauses  Act. — 
In  rt  Ckerry'9  Settled  E9iates,  332. 

2.  Where  land  is  employed  for  the  purposes  of  a  business  not  involying 

manufacture,  but  portions  of  it  are  used  for  auxiliary  manufacturing 
processes,  the  whole  is  not  a  *'  manufactory  "  within  the  Lands  Clauses 
Consolidation  Act. 
Where  therefore  a  dust  contractor  used  a  large  piece  of  land  *  for  the  *  617 
purpose  of  collecting  and  disposing  of  the  contents  of  dust  heaps, 
one  portion  being  used  as  a  sorting  place,  another  for  the  conversion 
of  parts  of  the  heaps  into  cement,  and  another  for  converting  other 
parts  into  manure :  Held,  that  under  the  Lands  Clauses  Act  the  first- 
mentioned  portion  might  be  taken  compulsorily  without  the  rest. — 
Reddin  ▼.  The  Metropolitan  Board  of  Workt,  632. 

3.  In  1835,  the  L.  Railway  Co.,  constituted  under  an  Act  which  excepted 

mines  from  land  purchased,  and  allowed  the  land-owners  to  work  them, 
provided  they  did  no  damage  to  the  railway,  bought  land  for  their 
railway.  In  1836,  the  Y.  Railway  Co.  was  constituted  under  an  Act 
containing  provisions  as  to  mines  similar  to  those  of  the  Railways 
Clauses  Act.  Afterwards  the  Y.  Company  purchased  the  L.  Railway 
under  the  powers  of  an  Act  of  1844,  which  provided,  by  sect.  4,  that 
on  completion  of  the  purchase,  the  L.  Railway  Act  should  be  repealed, 
provided  that  the  repeal  should  not  affect  any  thing  clone  under  the 
Act,  but  that  all  acts  done  under  it  should  remain  as  valid  as  if  there 
ad  been  no  repeal.  The  9th  section  provided,  that  all  the  provisions 
of  the  Y.  Railway  Act,  so  far  as  they  were  nut  repealed,  altered  or 
otherwise  provided  for  by  the  Act  of  1844,  or  by  any  statute,  should 
apply  to  the  L.  Railway. 

Held,  affirming  the  decision  of  Vice-Chancellor  Wood,  that  the  provisions  as 
to  mines  in  the  Y.  Railway  Act  were  not,  by  the  Act  of  1844,  made 
applicable  to  the  L.  Railway,  so  as  to  give  the  owners  of  the  mines 
under  the  lands  purchased  by  the  L.  Co.  a  right  to  work  them  to  the 
injury  of  the  railway  if  the  Y.  Railway  Co.  did  not  choose  to  purchase 
them,  but  that  the  unqualiBed  right  to  support,  which  was  incident  to 
the  grant  of  the  lands  for  the  purposes  of  the  railway,  remained  unaf- 
fected. —  The  North-Eastern  Railway  Company  v.  Crosland,  650. 
STATUTE  OF  LIMITATIONS.  See  Limitations  (Statute  of). 
STATUTES. 

1  &  2  Vict.  c.  110,  §  14.    See  Charqino  Order. 

8  &  4  Vict,  c  82,  §  1.    See  Charoino  Order. 

7  &  8  Vict.  c.  110  (Joint-stock  Companies  Acl).    See  Shares. 

12  &  13  Vict.  0.  108,  §  33.    See  Order. 

16  &  17  Vict.  c.  70  (Lunacy  Regulation  Act).    See  Lunacy,  2. 
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22  &  23  Vict.  c.  85.    See  iNVBSTBciurr. 

23  &  24  Vict.  c.  88.    See  Investment. 
STAYING  PROCEEDINGS. 

The  plaintiff  having  obtained  from  the  defendant  satisfaction  of  his  demand 

*  618       before  the  caase  is  in  such  a  stage  that  a  decree  can  be  made,  *  cannot 

without  the  defendant's  consent  apply  to  stay  proceedings  on  the 
defendant's  paying  the  costs.  —  Wilde  t.  WUde^  348. 

STIRPES  (DIVISION  PER).    See  Construction,  3. 

SUBMISSION  TO  PLAINTIFFS  DEMAND.    See  STAYiNd  Proceedings. 

SUCCESSIVE  INTERESTS.    See  Legacy  Duty. 

SUIT  BY  ONE  ON  BEHALF  OF.  &c.    See  Pleading,  2,  3. 

SUIT  FOR  SAME  MATTER.    See  Res  Judicata. 

SURETY.    See  Husband  and  Wife,  3.    Principal  and  Surbtt.- 

SURVIVORSHIP.    See  Resulting  Trust. 


TENANT  FOR  LIFE.    See  Investment.    Pleading,  1. 

TIME.    See  Order. 

TRANSFER.    See  Shares. 

TRUST.    See  Limitations  (Statute  of).    ScHESfs.    Voluntary  Gift,  1. 

TRUST  (RESULTING).    See  Resulting  Trust. 

TRUSTEE.  I 

1.  Disagreement  between  a  trustee  and  a  cestui  que  trust :  Held,  not  a  ground 

for  removing  the  trustee.  —  Forster  y.  Davies,  133. 

2.  A  trustee  in  the  due  execution  of  his  trust  directed  the  bailiff  employed  on 

the  settled  estate  to  have  certain  trees  felled.  The  bailiff  ordered  the 
wood-cutters  usually  employed  on  the  estate  to  fell  the  trees.  In 
doing  so  they  allowed  a  bough  to  fall  on  a  passer-by,  who  brought  an 
action  against  th&  trustee  and  recovered  heavy  damages.  Held,  revers- 
ing the  decision  appealed  from,  that  the  trustee  was  entitled  to  indem- 
nity out  of  the  trust  estate.  —  Benett  v.  Wyndham,  259. 

TRUSTEE,  APPOINTMENT  OF  NEW.    See  Contingent  Interest. 

TRUSTEE  ACT,  1860. 

Where  a  decree  in  a  partition  suit  had  declared  a  lunatic  a  trustee  of  an 
allotted  portion  of  the  land  for  the  plaintiff:  Held,  that  the  Lords 
Justices  could  make  a  vesting  order  under  the  Trustee  Act,  1850.  — 
In  the  Matter  of  Mary  Molyneux,    Ex  parte  Hannah  SpencsTf  365. 

♦619    ♦TRUSTEES  (NOTICE  TO.)    See  Priority. 


VARIATION  OF  SCHEME.    See  Scheboj. 

VENDOR  AND  PURCHASER. 

1.  The  owners  of  a  house  with  outhouses  and  curtilage,  which  adjoined  a 
yard  communicating  with  it  by  an  open  doorway  and  used  by  the 
tenants  of  the  house,  the  whole  being  inclosed  by  a  wall,  put  up  a 
notice  on  the  premises  that  they  were  to  be  sold.  An  intending  pur- 
chaser having  inspected   them,  and  being  under  the  impression  that 
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the  whole  formed  the  property  which  was  to  be  sold,  made  an  offer. 
Before  any  contract  was  entered  into,  an  abstract  was  sent  by  the 
owners^  solicitor  to  the  solicitor  of  the  intending  purchaser,  in  which 
the  property  was  described  as  a  dwelling-house,  curtilage,  coal-house, 
outhouses,  and  garden,  and  a  piece  of  ground  between  the  dwelling- 
house,  coal-house,  and  garden  on  the  one  side  and  the  river  and 
ditch  on  the  other,  except  a  small  piece  of  land  part  thereof  lately  sold 
to  a  person  named  in  the  abstract.  The  purchaser's  solicitor  required 
to  be  informed  of  the  particulars  of  the  excepted  piece  of  land,  and 
that  it  should  be  marked  on  the  plan.  The  vendors'  solicitor  replied 
that  the  premises  were  too  distinctly  defined  to  admit  of  any  mistake, 
and  were  bounded  in  by  walls.  He  afterwards  filled  in  a  blank  left  to 
be  filled  in  by  him'  in  the  draft  contract  with  the  above  description, 
adding  **  and  which  premises  are  sufficiently  distinguished  by  bounda- 
ries,'' and  the  agreement  was  so  signed.  The  vendors  had  no  title 
to  the  yard,  which  in  fact  was  the  piece  of  land  sold  to  the  person 
named  in  the  abstract.  Hdd,  that  the  purchaser  was  not  bound  to 
inquire  further  as  to  this  excepted  piece,  nor  to  blame  for  supposing 
that  the  yard  was  comprised  in  the  agreement,  and  that,  as  the  repre- 
sentation of  the  vendors'  solicitor  had  tended,  not  to  remove,  but  to 
confirm  the  error,  a  bill  by  the  vendors  for  a  specific  performance  ought 
to  have  been  dismissed  with  costs.  —  Moxey  v.  Bigwood,  851. 

2.  On  a  sale  one  of  the  conditions  provided  that  if  the  purchasers  should 
make  any  objection  to,  or  requisition  as  to  the  title,  evidence,  con- 
veyance, or  as  to  compensation  or  otherwise  which  the  vendor  should 
be  unwilling  to  remove  or  comply  with,  the  vendor  should  be  at  liberty 
to  vacate  the  sale. 

Another  condition  was  that  the  admeasurements  were  presumed  to  be  correct, 
but  that  if  any  error  were  discovered  therein  no  allowance  should  be 
made  or  required  either  way.     Another  provided  that  if  any  error  of 
any  kind  should  be  made  in  the  description  of  the  premises,  such  error 
should  not  invalidate  the  sale,  but  that  compensation  should  be 
settled  by  *  a  referee  named  in  the  condition.  On  a  bill  for  specific    *  620 
performance  by  the  purchaser  with  a  deduction  to  be  assessed 
by  the  referee  for  a  deficiency  in  quantity  of  nearly  one  half:  Held, 
that  although  the  Court  would  not  have  enforced  against  the  purchaser 
the  condition  as  to  erroneous  admeasurements  where  the  error  was 
so,  great  that  condition  was  sufiicient  to  exclude  any  right  in  the  pur- 
chaser to  a  specific  performance  with  a  deduction,  and  the  Court  in 
his  suit  for  that  relief  decreed  specific  performance  without  deduction. 
—  Cordingley  v.  Cheeseborough,  379. 

8.  The  defendant  agreed  to  sell  to  the  plaintiff  certain  lands  in  New  South 
Wales  free  from  incumbrances,  and  the  greater  part  of  the  purchase- 
money  was  paid.  On  investigation  of  the  title  it  appeared  that  these 
lands  were  held,  with  other  lands,  under  a  Crown  grant,  containing 
various   reservations  and  conditions,  with  a  proviso  for  re-entry  on 
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breach  of  condition.  The  plaintiff  filed  his  bill  for  specific  performance, 
iftfith  compensation  on  account  of  these  reservations,  offering  to  com- 
plete without  compensation,  if  the  Court  was  of  opinion  that  he  was 
not  entitled  to  it.  An  order  was  made  on  appeal,  declaring  him 
entitled  to  compensation,  and  directing  a  reference  aa  to  the  amount. 
In  answer  to  this  inquiry  it  was  found  that  the  amount  of  compensation 
could  not  be  ascertained.  The  plaintiff  then  filed  a  supplemental  bill, 
asking  that  if  the  compensation  could  not  be  ascertained  the  defendant 
might  be  decreed  to  repay  with  interest  the  part  of  the  purchase- money 
which  he  had  paid,  and  that  the  plaintiff  might  be  declared  entitled 
to  a  lien  on  the  land  for  it. 
Edd,  that  as  the  plaintiff  was  not  bound  to  take  the  property  without  com- 
pensation, and  as  the  compensation  could  not  be  ascertained,  he  was 
entitled  to  the  return  of  his  purchase-money,  with  interest  at  4Z.  per 
cent,  and  to  a  lien  on  the  estate  for  the  amount.  —  Watmacott  y. 
Robins,  390. 

VESTING  ORDER.     See  Trustee  Act,  1860. 

VOID  DEED.    See  Skttino  aside  Deed,  1. 

VOLUNTARY  GIFT. 

1.  T.  M.  executed  a  voluntary  deed,  purporting  to  assign  fiflty  of  his  shares  in 

the  L.  Bank  to  S.  L.,  to  be  held  by  him  upon  certain  trusts  for  the 

benefit  of  the  plaintiffs.     The  shares  were  transferable  only  by  entry 

,  in  the  books  of  the  bank ;  but  no  such  transfer  was  ever  made.     S.  L. 

I  held  at  the  time  a  general  power  of  attorney  authorizing  him  to  trans- 

'  fer  T.  M.*8  shares,  and  T.  M.,  after  the  execution  of  the  settlement, 

gave  him  a  further  power  of  attorney  authorizing  him  to  receive  the 

*  621        dividends  *  on  his  shares  in  the  bank.     T.  M.  lived  three  years  after 

the  execution  of  the  deed,  during  which  period  the  dividends  on  the 
shares  were  received  by  S.  L.  and  remitted  by  him  to  the  plaintiffs, 
sometimes  directly  and  sometimes  through  T.  M. 

Held^  that  as  it  was  not  the  intention  of  the  settlor  to  constitute  himself  a 
trustee  of  the  shares,  but  to  vest  the  trust  in  S.  L.-,  there  was  no  valid 
trust  of  the  shares  created  in  the  settlor. 

Edd,  further,  that  no  valid  trust  of  the  shares  was  created  in  S.  L.,  for 
although  he  held  a  power  of  attorney  under  which  he  might  have  vested 
the  shares  in  himself,  he  did  not  do  so,  and  was  not  bound  to  do  so 
without  directions  from  the  settlor,  since  he  held  the  power  only  as 
agent  for  the  settlor. 

Hdd,  therefore,  reversing  the  decree  appealed  from,  that  the  disposition  of 
the  shares  failed,  aiS  being  an  imperfect  voluntary  gift.  —  Milroy  ▼. 
Lord,  264. 

2.  A  father  placed  one  of  his  sons  in  possession  of  land  belonging  to  the 
father,  and  at  the  same  time  signed  a  memorandum  that  he  had  pre- 
sented the  land  to  the  son  for  the  purpose  of  furnishing  him  with  a 
dwelling-house.  The  son,  with  the  assent  and  approbation  of  the 
father,  built  at  his  own  expense  a  house  upon  the  land  and  resided 
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there.  Held,  that  this  was  not  a  mere  incomplete  gift,  but  that  the 
son  was  entitled  to  call  for  a  legal  conveyance,  and  not  merely  of  a 
life-estate,  but  of  the  whole  fee-simple.  —  Dillwyn  t.  Llewdyn^  517. 


WAIVER.    See  Specific  Performancr,  1. 

WILL.    See  Construction,  1,  3,  4,  5.    Joint  Tenants. 
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Oambridg* :  Fran  of  John  Wllion  and  Son. 
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